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EASTER  AND  TRINITY  TERMS, 


IH  THB 


SECOND  YEAR  OF  THE  REIGN  OF  WILLIAM  lY. 


Ex  parte  Richardson  Part,  Henry  Bridgman,  and 
John  Wyatt. — In  the  matter  of  Daniel  Hope  and 
Cornelius  Hope.  iRWS'. 

This  was  a  petition  by  assignees,  for  the  consolida-  andtmrata^^^ 
tioD  of  the  joint  and  separate  estates  of  the  bankrupts.  m'i^ng'duW 
The  commission  was  issued  on  the  15th  October  1831,  !?°r*°^  '^^ 

'  that  purpose, 

the  bankrupts  having  for  some  time  previously  carried  ?.y^  ^kf**"**' 
on  the  business  of  silk-manufacturers  in  copartnership,  esutes,  the 

^  ^*  Court  will  refer 

under  the  firm  of  DanielHope  &  Son, — and  one  of  the  it  to  the  Com- 

-.  _.,,,  ,.  .  ._  ,      minioiier  to 

bankrupts.  Darnel  Hope,  havmg  also  carried  on  the  inquire  whether 

-!•  tf*iii*i^*  V  such  coDioUde'- 

busmess  of  a  bleacher  m  his  separate  name.    It  ap-  tion  it  for  the 
peared,  however,  that  the  fixtures  and  utensOs  of  trade  ^^n  not,  ^ ' 
upon  the  bleach  works  were  paid  for  out  of  the  part-  ^tiJ^^ooe** 
nership  funds  of  Daniel  Hope  &  Son,  and  that  con-  ^^^^^' 
siderable  sums  of  money  drawn  from  the  same  fimd  *^"*  cjeditore 

^  ofbothdaues. 
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18S2.  were  afterwards  expended  upon  them;  although  the 
£x  parte  ^Vf^^^  Wq\fef4  wh&q^  frt  Weacfcwoitu  ^>r*  J)||r- 
anrothen.  ^^^^^^^ed.  The  books  of  account  and  monies  of  the 
bleaching  conaem  were  kept  by  CameUks  Hope  at  the 
warehouse  of  the  partnership,  and  orders  for  the  bleach- 
ing concern  were  received  there.  Daniel  Hope  was 
not  debit§d  vl^  A^  amount  of  the  m<m^  4i'awn  out 
by  him  on  account  of  the  bleach  works;  Cornelius 
Hope  had  no  separate  estate ;  but  under  the  suppo- 
sitipn  that  the  ble^hin^  concern  belong^  (o  Daniel 
Hope^  and  formed  a  portion  of  his  separate  estate, 
distinct  accounts  had  been  kept  under  the  bankruptcy 
of  the  assets  arising  from  the  bleaching  concern,  and 
those  arising  from  the  joint  estate,  and  several  debts 
in  respect  of  the  bleaching  concern  had  been  proved 
against  the  separate  estate  of  Daniel  Hope.  The 
amount  of  the  debts  proved  against  the  separate  estate  of 
Daniel  Hope,  the  greatest  part  of  which  were  debts  dye 
In  respect  of  the  bleaching  concern^  was  492/.  19*.6rf.J'; 
and  the  amount  proved  against  the  joint  estate  was 
1374/.  7$.  At  a  meeting  of  creditors  duly  convened, 
which  was  attended  by  several  creditors  who  had 
proYe4  d^bts  as  well  against  the  joint  aq  the  separ 
rat0  estates,  the  assignees  were  aulhoriaied  to  pteaent 
fi,  peti^on  for  consolidating  the.  two  estates,  for  the 
equal  benefit  of  all  the  creditofSi  joint  and  separate, 
without  4ny  distinction  or  priority ;  and  this  petition 
wa«  accprdingly  presented  fqr  that  puipoae. 

•     »  • 

Mr*  Kemfon  Parker t  in  support  of  the  petitiop,  oile4 
Ex  parte  Siruif  (a),  where  the  Yiee-Chancellov  aai4> 
thai  the  resolution  of  the  creditora,  at  a  meetbg  called 

(a)  1  G.  &  J.  29. 


EAfiTEft  TEtlM>  2  WILLIAM  IV. 


$ 


for  that  purposei  formed  a  sufEcient  reason  why  the 
Court  should  refer  it  to  the  Commissioners  (o  inquire 
if  the  consolidation  proposed  was  for  the  general  benefit; 
but  that  the  Couit  would  not,  upon  sueh  a  resolutlob 
abne,  bhid  the  interests  of  the  absent  creditors  of  both 
classes. 


1832. 

Ex  parte 

Part 

and  <Mhftn« 


The  Cotr&T,  in  accordance  with  this  decision,  tefbi^- 
red  it  to  the  Commissioner  to  ascertain  whether  the 
consolidation  proposed  would  be  for  the  benefit  of  the, 
general  body  of  the  cteditors. 


Ex  parte  Cutting. — In  the  matter  of  Thorndike. 

XHIS  was  a  petition  of  a  devisee  under  the  will  of 
one  Thomas  Cuttings  decea9ed,  of  which  the  bankrupt 
was  one  of  the  executors;  fthd  the  prayer  was,  that  the 
moiety  of  a  sum  of  1132/.,  which  had  been  paid  undeif 
the  bankruptcy  into  the  hands  of  the  accountant*; 
general,  might  be  paid  to  the  petitioner,  as  the  pro-^ 
portion  to  which  she  was  entitled  under  the  trusts  of 
the  win.  The  petition,  it  appeared,  had  been  only 
served  on  the  assignees  and  the  bankrupt. 


WettmtbuUr, 
May  1. 

Where  the  tMnk- 
rupt  ii  one  of 
two  executors, 
the  petition  of  « 
party  intereHed 
under  the  will 
miist  be  we^iA 
ontfa^ethfef 
executor)  ai 
well  m  oil  M 
bankrilpt  and 
tiM  Mttgieiii 


The  Court  said,  that  the  petition  should  have  been 
served  on  the  other  executor,  but  made  the  order  as 
prayed,  conditionally!  on  producing  an  affidavit  of  such 
service,  or  of  the  consent  of  the  executor  to  the  appli- 
cation. 


bS 
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Wntminiter  ^*  parte  Harris. — In  the  matter  of  Matthie. 

May  3.         — , 

Vfhtn  one  of  THIS  was  a  petition  to  enlarge  the  time  for  the  bank- 
d»Sin^to°Mt,  rupt's  surrender,  and  for  a  new  choice  of  assignees, 
^^j^J[^jJ^°5jj  one  of  the  three  already  chosen  having  declined  to  act. 

^tion  fo/a  n^^'  '^^®  petition  was  presented  by  one  of  the  two  acting 
choice ;  or  if      assignees,  on  behalf  of  himself  and  the  other  acting 

one  only  preienU  o         '  c 

the  peution,  it    assignee* 

should  be  leiyed 
upon  the  other 
Acting  aitignee* 

The  Court  thought  that  the  other  acting  assignee 
ought  to  have  joined  in  the  petition,  or  that  he  should 
at  least  have  been  served  with  it,  as  well  as  the  assignee 
who  had  declined  to  act. 


sioner. 


Ex  parte  Worth. — In  the  matter  of  Swannell. 

Samtday* 

A  petition  for      iHIS  was  a  petition  of  the  executors  and  cestui  que 

leave  to  prove  "^ 

must  sute  the    trusts  under  a  will,  praying  that  the  executors  might 

groimds  on 

which  the  proof  be  permitted  to  prove  a  debt  of  3000/.  against  the 

was  lejecteu  by 

the  Commis-      bankrupt's  estate,  and  apply  the  dividends  according 

to  the  trusts  of  the  will. 


Mr.  Ching  for  the  petitioners. 

Mr.  Koe^  for  the  assignees,  objected,  that  the  execu- 
tors had  never  legally  applied  to  the  Commissioners  to 
prove  the  debt,  having  made  the  application  at  a  meet* 
ing  not  regularly  convened  for  receiving  proof  of  debts ; 
which  was  not  such  an  application  as  would  warrant 
this  petition. 
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Sir  G.  Rose. — A  creditor  may  go  before  the  Com-        1832. 
missioners  to  prove  his  debt,  as  a  matter  of  course,  at       £z  parte 

^nr  ^11  T%t 

any  public  meeting;  or  he  may  have  one  called  at  his 
own  expense.  But  in  this  case  it  is  not  stated,  on  what 
grounds  the  proof  was  rejected;  which  is  an  essential 
allegation  in  an  application  of  this  nature.  If  the  peti- 
tioners were  not  executors,  the  petition  might  be  dis- 
missed; but  the  Court  is  more  lenient  to  trustees. 
The  petitioners  therefore  may  have  liberty  to  tender 
thieir  proof  to  the  Commissioners,  or  not,  as  they  may 
be  advised,  and  thiey  may  come  again  to  this  Court 
without  a  supplementary  petition. 

The  rest  of  the  Court  concurring,  the  order  was 
made  accordingly. 


Ex  parte  Ashton. — In  the  matter  of  Ashton. 
IHE  bankrupt  in  this  case  petitioned  to  supersede'  Where  the  con* 

signee  transfen 

the  fiat  issued  against  him,  on  the  ground  of  the  insuf-  hills  of  lading 
ficiency  of  the  petitioning  creditor's  debt.    It  appeared,  a  security  for 
that  the  bankrupt  was  indebted  to  the  petitioning  ere-  ^^  condor 
ditor  in  the  sum  of  212/.,  and  that,  as  a  collateral  secu-  l^fSJiS^iv^e 
rity  for  the  payment  of  it,  he  had  transferred  to  hun  ^^^^^ 
bills  of  lading  of  a  quantity  of  butter ;  and  that  the  ««"°»*  ^^f^""^^ 

^  ^  J  '  si^eeonhis 

petitioning  creditor  had  signed  a  memorandum  ac-  ongintl  dehts. 
ktiowledging  that  he  had  received  these  bQls  of  lading 
in  consideration  of  the  money  due  to  him  from  th^ 
bankrupt.  Before  the  delivery  of  the  butter,  however j 
the  consignor  had  stopped  it  in  transitu.  The  bills  of 
'  lading,  therefore,  became  of  no  value  to  the  petitioning 
creditor. 


CASES  IN  BANKRUFTCY, 

IMft.  Mv.  Skirgeon^  &r  the  petUioner,  eontesded  lllat  (he 

^TZ^      OQDsigBor  ha»d  ne^  right  to  slop  in  tfomHiu^  9mA  dited 
^■**®*''      the  case  of  DqvU  v.  Jteymlds^  (a). 

Mr*  Setieli  for  the  assigoieesi  stated  that  thrare  waa 
a  eoUu^ion  between  the  bankrupt  and  the  pelkioiiiBg 
creditor^  ia  consequence  of  which  the  latter  had  not 
Qftpeaced  to  snpj^ort  the  commiasian.  When  the  fiat 
was  opened^  the  bankrupt  attended  and  clauned  his 
jirotection  from  the  CoBuntssioners^  and  at  several  sub^ 
sequent  ni^eetings  he  also  attended  for  the  purpose  ol 
being  examined  touching  his  estate  and  effects;  bu4r 
not  being  able  to  give  a  satisfactory  account  of  his 
^flfairsj.  his  final  cjtwndnatioa  was  adjowned  for  his 
convenience.  And  it  was  pending  these  pgaceediag8> 
that  the  bankrupt  now  presented  a  petition  to  reverse 
the  adjudication,  and  supersede  the  fiat.  But  the 
question  was  in  this  case,  whether  the  delivery  of  the 
bills  of  lading  to  the  petitioning  creditor  was  intended 
t»  he  ift  diseharge  of  the  debt,  or  merely  as  a  calliM;eral 
seevrlty*  The  petitioning  creditor  oould  not  be  con- 
sidered as  the  purchaser  of  the  bills  of  ladii^,  for  he 
gave  no  snoi  of  money  as  a  consideration!  for  them ;  nor 
could  they  be  said  to  extinguish  his  antecedent  debt, 
since  the  bankrupt  had  no  right  to  assign  diemi  nob 
having  hioiself  paid  the  consigaor  for  the  butter. 

Siv  (X  RosE.-^It  is  clear  that  the  petitioning  oredi-i^ 
tor-had  a  right,  under  these  circumstances,  to  repudiate 
his  claim  on  the  bills  of  ladings  and  to  issue-  a  fiat  on- 


(a)  4  Camp.  367.    In  that  cane  the  consignor  stood  in  the  sitaation  of  a 
paid  vendor*    In  this  case  nothing  of  the  kind  appeared. 
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fe  origina!  iebt.  And  having  done  so,  whateveif  may 
become  of  the  right  of  the  consignor  to  stop  in  iraMtin, 
the  assignees  have  a  right  to  hold  the  petitioning  cre- 
ditor to  his  relinquishment  of  the  bills  of  lading. 


Ex  pHrfe 

ASHTON. 


The  other  Judges  were  of  the  same  opinion. 


Petition  dismissed  with  costs. 


£x  parte  Moore. — In^  the  matter  of  Huntingdon.       Wuimmtter, 

May  2* 

This  was  &  petition  for  the  sale  of  the  Bbakriipf  it  A  petition  for 

the  sale  of  pro" 

interest  in  the  reversion-  of  some  property,  which  had  perty,  in  respeet 
been  bequeathed  to  his  wife  under  a  will,  and  whick  creditdr  llolds  a 
ha^  been  assigned  by  the  bankrupt  to  the  petitioner.      wfili)edismiMedf 

infli  costs. 

Mr.  Wright  appeared  in  support  of  the  petition,  arid 
said,  that  in  order  to  prevent  the  expense  of  a  sale,  he 
waswflling  to  have  the  security  valued,  and  the  amount 
of  the  valuation  to  be  deducted  from  the  petitioner's 
debt. 


Mr.  Bethel,  for  the  assignees,  contended,  that  the 
petition  in  this  case  was  wholly  unnecessary,  inasmuch 
as  the  petitioner  might  have  had  a  sale  under  Lord 
Loughborough's  order  (a),  without  coming  to  this 
Court.  The  asrfgnees  had  no  objection  to  its  being 
referred  to  the  Commissioner  to  put  a  value  on  the 
security,  ani  let  the  amount  go  in  part  discharge  of 


8 


1832. 

Ex  parte, 
Moore. 
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the  petitioner's  debt^  provided  the  petitioner  paid  the 
costs  of  this  application. 

Sir  6.  Rose. — You  cannot  consent  to  an  order  of 
this  description,  as  the  bankrupt's  wife  is  not  before 
the  Court.  The  interest  in  question  is,  to  a  certain 
extent,  the  interest  of  the  wife,  and  we  can  make  no 
order  in  her  absence.  The  petitioner  is  in  possession 
of  a  legal  security,  and  had  no  occasion  to  come  before 
this  Court  for  a  sale. 

The  rest  of  the  Court  concurring,  the  petition  was 
dismissed  with  costs. 


Ex  parte  Elizabelh  Bright. — In  the  matter  of  John 

Wettmitutfr,  CaMPBELL. 

May  2. 

]y^*^jV*"     This  was' a  petition  of  the  executrix  of  a  creditor 

dUor  adarettes  a  * 

written  request  against  the  surviving  assignees  of  the  bankrupt,  for  the 
general  terau,     payment  of  a  dividend.    It  appeared,  that  two  divi- 

to  pay  "  the  . 

dividends  made  dends  had  been  previously  declared  in  the  years  1823 
mpt's  eiute"  to  ^^^  1825;  upon  which  occasions  the  petitioner,  not 

A    H      til 

simet  are  jus-  ^^^"S  ^^le  through  illness  to  attend  in  person  to  receive 
^iqam?dm.  *^^"*»  authorized  the  assignees  to  pay  them  to  one 
nntu*tb°  "^h^*'    ^^^^^  ^^  ^®'  account.     The  authority  was  in  these 

notice  from  the     terms:— 

creditor  that  he 

has  revoked 

•^*  3.'i  utho* 

rity. 


"  To  the  assignees  of  Mr.  John  CampbeWs  estate. 

''  Gentlemen, — ^I  have  requested  my  son-in-law,  Mn 
John  Burton  Gooch,  to  sign  a  receipt  in  my  name  tot 
the  dividends  made  on  Mr.  John  CampbelffB  estate* 

'^  I  am,  &c. 

''  London,  13th  Dec.  1825.       Elizabeth  Bright:' 
These  dividends  were  accordingly  paid  by  Mr.  Brbg^ 

den,  a  deceased  assigneej  to  Gooch,  who  signed  a  re- 


Bright. 
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ceipt  for  them,  and  left  with  the  assignee  the  written  18S2. 
authority  from  Mrs.  Brighi.  Between  five  and  six  ^  ^^^ 
years  afterwards,  namely,  on  the  21st  June  ISSl,  a  final 
dividend  was  declared,  which  was  appUed  for  and  re- 
ceived by  Gooch  of  Mr.  Brogden  under  the  same 
authority,  which  had  never  been  in  any  manner  re- 
voked by  Mrs.  Bright ;  and  Gooch'  signed  a  receipt 
for  this  dividend  in  the  same  manner  as  for  the  two 
fonner  ones. 

In  an  affidavit  filed  in  answer  to  the  fiicts  stated 
in  the  petition,  Gooch  swore,  that  Mrs.  Bright 
verbally  authorized  him  to  receive  all  the  dividends 
that  might  be  declared  on  the  debt  she  had  proved 
under  the  commission,  and  that  such  was  her  intention 
when  she  gave  him  the  written  authority  above  men* 
tioned  ;  and  that  after  the  receipt  of  tibe  last  dividend, 
Mrs.  Bright  verbally  agreed  to  take  grocery  goods  of 
him  to  the  amount  of  the  dividend^  and  that  he  ac- 
cordingly supplied  her  with  a  portion  of  such  goods 
in  part  payment  of  the  sum  he  had  so  received. 

The  petitioner  filed  an  affidavit  in  reply,  in  which 
she  denied  having  verbally  authorized  Gooch  to  receive 
all  the  dividends,  or  having  ever  agreed  to  receive,  or 
having  in  fact  ever  received,  from  Gooch  any  goods 
whatever  in  payment  of  the  dividend  in  question.  But 
two  other  witnesses  made  affidavits  contradicting  this 
statement,  and  confirming  the  representation  of  Gooch 
as  to  the  alleged  agreement,  and  as  to  his  having  supplied 
her  vrith  grocery  goods  in  part  satisfaction  of  the  divi- 
dend ;  and  one  of  these  witnesses  swore,  that  after  th^ 
presentation  of  the  petition  the  petitioner  told  Gooch,  she 
would  abandon  the  proceedings  and  pay  her  lawyer's  bill ; 
which  she  expressed  a  wish  that  Gooch  should  pre^ 


m  CASHES  m  BANKRUPTCY, 

185^.       vkmsfy  exanine  fiir  her,  to  see  that  aU  wi»  right    And 

j^~^      it  sppcaredy  that  die  in  fiict  sent  the  hill  of  Memtn. 

Bktoht.      Peumara  and  Taylor^  her  eoHciCors,  to  Oooeh  fev  tkn 

ptHpOfle,  acc<Miipamed  with  the  IbHownig  letter  ad- 

ditMed  to  be?  fifoni  Mr.  Pastwre,  which  was  dated  on 

the  IMh  February  1888:— 

**  Air.  Pmimon'n  eompliments  to  Mrs.  Brighi,  he 
hov  not  seen  Mr.  GoetfA  on  the  subject  of  the  eosts. 
If  Mrs.  Bright  had  proceeded,  her  costs  woald  hw9 
been  paid  by  die  anijgnees  ot  CmmpbelL  As  Ae 
slwjied  the  proceedings,  tiie  money  is  lost.  Mr.  P*  will 
be  efaiged  by  Mrs.  Bright  cKschavging  Ae  aceoutit*'^' 

Mr.  &  Pettmowe  appeiured  in  suppcal;  of  tbepidtitiony 
and  eontenided  that  dK  written  authority  gi^n  by  the 
pelitHmer  to  her  son-in-law  did  not  extemb  beyond  the 
two  first  dividends  declnred  under  the  bankruptfs 
estate,  and  that  Mr.  Brogckn  was  not  warranted  in 
paijHng  the  last  dindisnd  to  Gooch,  without  a  fresh  ovder 
from  the  petitioner. 

Mr*  D^meot^  for  the  assignees,  subnittsd  diat  the 
tarms  of  the  audiority  were  general,  and  applied  to  dk 
diridHida  that  might  be  declared  under  the  commission. 
That  the  autkority^  being  filed  hy  Mr.  Brogdm^s  elerfc, 
with  the  other  documents  relath^  to  the  payment  ef 
the  dmdends  under  this  estate,  had  the  same  effect, 
until  it  waa  renoked,  as  a  general  power  of  attorney 
gife&  by  a  creditor  to  receive  dividends,  w  to  do^ 
any  otiber  act  in^  regard  to  a  bankrupt's  osteite.  If 
it  was  the  real  intentbn  of  the  petitioner  to  counter^' 
maad  the  authority  she  had  giiven  to-  her  son«Ja#law, 
and.  whieh.  ahe  knew  was  deposited  as  a  wnicher  witfc' 
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Ihe  astigaee^.  8k&  oog^t  to  bare  given  ibffnal  notice  to-       ^^^^» 
the  aflsigiiees  fev  tbki  purpose.  But  the  affidavits  filed  in      Ssptn* 


Wfkf  ta  bar  Ofwn  affidavit  plainiy  idioiv,  that  auch 
not  hex  intentkn ;  fc^  after  GooeA  had  received  the 
dividend  in  tyieation^  she  agireed  to  tike  grocarjr  geoda 
from  him  in  satisfaction  of  the  amount,  and  part  af 
which  goods  he  afterwards  actually  supplied  her  with. 
This,  therefore,  was  a  clear  recognition  of  his  authority 
to  receive  the  last  dividend.  The  note,  too,  which  was 
written  to  Mrs.  Bright  by  Mr.  Pasmore^  the  attorney, 
aflforded  some  insight  into  the  real  object  of  this  appli- 
cation ;  it  being  evident,  frofn  the  expressions  contained 
in  that  document,  that  Mrs«  Bright  herself  thought  she 
had  no  grounds  for  this  petition;  and  that  it  was,,  in 
fact,  not  her  petition,  but  merely  that  of  Mr.  Pasfnare 
for  his  costs. 

Erskine,  C.  J. — I  am  of  opinion,  that  the  assignees 
were  in  this  case  justified  in  paying  the  last  dividend  to 
Gaeehy  the  petiliMier's  8on*in4aw ;  and  tibat  the  present 
application  is  only  an  endeavour  to  make  third  parties, 
namely,  the  assignees,  yay  the  expenses  which  have 
been  incursed  in  presenting  this*  petition ;  the  mGog/A' 
tion,  on  the  part  of  the  petitioner,  of  the  payment  to 
Gooch  having  been  made  since  the  petition  was  jfge^ 
^nted. 

Sir  A.  PelIu— If  the  petidoner  had  intended  to  limit 
the  authority  to  the  payment  of  the  dividenda  which 
had  been  already  declared,  she  should  have,  sa  e%* 
pressed  it,  or  have  afterwards  given,  the.  ssfligiMMni 
notice  not  to  pay  any  further  dividends  to  Gooch.  Tha. 
amoQOt  of  the  tlurd  dividend  waa  but  lOt,  andl  cannot 
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1832. 

£z  parte 
Bbioht. 


help  expressing  my  regret,  that  these  family  bickerings 
between  Mrs.  Bright  and  her  son-in-law  should  be 
made  instrumental  to  the  annoyance  of  third  parties ; 
for  it  is  quite  clear,  that  the  principal  object  in  proceed- 
ing with  this  petition  was  to  saddle  the  assignees  with 
the  costs. 

Sir  J.  Cross. — It  appears,  that  Gooch  having  failed 
in  paying  the  former  dividends  over  to  the  petitioner, 
she  was  improperly  advised  to  apply  to  this  Court  to 
make  the  assignees  pay  over  again  the  last  dividend,  in- 
stead of  countermanding  GoocVs  authority  to  receive 
it.  It  is  hard  upon  her  to  be  obliged  to  pay  the  costs 
of  this  proceeding,  though  the  Court  cannot  do  justice 
to  the  assignees,  but  by  so  decreeing  it. 

Sir  G.  RosB  concurring. 

The  petition  was  dismissed  with  costs. 


Ex  parte  Howell  Gwyn. — In  the  matter  of  Benjamin 

WMmimter,  RiCE. 

Jl£ii5^  2  and  5. 

10*  J^SJi?/  The  petition  stated,  that  WiUiam  Gicyn,  deceased, 
tai^f^^t**^  (*^  father  of  the  petitioner,)  and  the  bankrupt,  had 
interest*  on  a      divers  pecuniary  dealings  and  transactions   together 

loan  of  mon^, 

ia  not  usurioas,   during  the  lifetime  of  the  said  W.  Gwyn;  in  the  course 

if  it  is  referable 

to  trouble  and     of  which   W.  Gfvyn  was  in  the  habit  of  discounting 

expense  honA 

fid/i  incurred  by  divers  promissory  notes  and  bills  of  exchange  for  the 
although  he  may  bankrupt.  That  the  bankrupt  became  indebted  to 
drapeisoiittn-'  ^*  Gyvon  in  a  considerable  sum  of  money  on  account 
oralUicmgh  the  ^^  these  transactions,  and,  for  securing  the  repayment 
£^X^     of  the  balance  which  should  from  time  to  time  be  due, 

taoX  that  of  other  perMns. 

The  bankrupt's  affidavit  in  support  of  the  respondent's  case  is  admissible  in  evidence,  not- 
withstanding he  has  previously  made  one  in  support  of  the  petition.  Bat  when  the  party  \t 
dead,  who  could  best  have  answered  such  affidavit,  the  bankrupt's  allegations,  uncorrobo- 
ratedi  will  not  go  for  much. 
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deposited  with  Gwyn  a  promissory  note  for  1000/.,  18dd. 
made  by  one  T.  Chinn,  dated  at  Mertbyr  Tydvil  the  eJZ^ 
18th  February  1830,  and  payable  to  the  bankrupt  or  his  ^^^''• 
order  twelve  months  after  date,  with  interest  at  6/.  per 
cent. ;  but  which  note  was  not  indorsed  by  the  bank*- 
nipt.  The  bankrupt  had  also  subsequently  deposited 
by  way  of  equitable  mortgage,  as  a  further  security  for 
this  balance,  a  certain  lease  for  lives  dated  the  12th 
February  1818,  which  had  been  granted  to  his  mother, 
Mary  Rice,  by  one  Henry  Grant:  whereby  the  said 
H,  Grant  demised  to  the  said  M,  Rite,  a  certain  mes- 
suage with  the  appurtenances  in  the  town  of  Neath,  in 
the  county  of  Glamorgan,  for  the  Uves  of  the  bankrupt 
and  two  other  children  of  the  said  M.  Rice,  and  the  life  of 
the  survivor  or  longest  liver  of  them.  W.  Gywn  died  on 
the  5di  August  18S0,  having  by  his  will  appointed  the 
petitioner  his  executor  when  he  should  attain  the  age 
of  twenty-five  years.  In  the  meantime,  John  Richard 
Roberts  and  Edward  Richard  Roberts,  as  his  exe- 
cutors, duly  proved  the  wiU,  and  took  upon  them* 
selves  the  execution  thereof.  On  the  9th  of  August 
1831,  Mr.  Charles  Roberts,  the  solicitor  of  the  execu- 
tors, settled  an  account  with  the  bankrupt  of  the  deal*- 
ings  and  transactions  between  him  and  W.  Ctwyn,  de« 
ceased,  when  it  was  ascertained  that  there  was  a  balance 
due  to  the  estate  of  W.  Gwyn,  amounting  to  the  sum  of 
370/.  ]6f. ;  for  securing  which  balance,  the  bankrupt 
delivered  to  the  said  C.  Roberts  a  bill  of  exchange  dated 
23d  August  1831,  and  drawn  by  the  bankrupt  on  the 
said  T.  Chinn,  for  the  payment  to  the  bankrupt's  order 
of  the  said  sum  of  370/.  1&.  four  months  after  date ; 
which  bill  was  accepted  by  the  said  T.  Chinn,  and  was 
indorsed  by  the  bankrupt  to  the  said  C.  Roberts,  by 
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ISSi.       wfamn  it  was  afterwuds  indorsed  over  to  tfaft 

rpi^g  p^tioner  attained  his  age  of  tweaty-^ve  years  <m 

Oirvii.  tbe  S4di  day  of  June  18S1 ;  and  subsequently  proved 
die  inll  of  the  said  fV*  Crwynf  deceased^  whereby  he 
became  the  sok  legal  personal  repmentatlve  of  tbeaaid 
FF.  Gwyn.  The  eommission  issued  against  the  bank- 
rupt, B.  Rice,  on  the  S2d  Norember  1831 ;  and  on 
die  same  day  another  commission  issued  also  against 
T.  Chifin ;  under  which  they  were  both  duly  adjudged 
bankrupts.  The  promissory  note  of  T.  Chiim  for 
1000/.  was  never  paid  by  him^  and  Was  still  in  the 
hands  of  die  petitioner,  as  well  as  the  other  bill  for 
87(W.  16«. ;  which  last  sum  still  remained  due  firoa 
B.  Biee  to  the  petitioner,  as  executor  of  the  said  W% 
Chmfn,  tc^ther  with  5f*Sif.  for  expenses,  making  toge* 
ther  the  sum  of  371;.  U.  9d.  The  promisBory  note 
for  1000/.  not  having  been  indorsed  by  the  bankrupt 
JB.  iZic0,  the  petitioner  was  unable  to  prove  the  amount 
due  to  him  for  principal  and  interest  agaidst  the  estate 
of  T.  Ckifm,  and  the  a^ignees  of  B.  Rice  refused  to 
prove  the  same. 

The  petitioner  therefore  prayed,  that  the  estate  and 
interest  oi B.Rice  in  the  premises  comprised  in  the 
indenture  of  lease  of  the  ISth  February  1818  might 
be  sold,  and  the  assignees  under  B.  R$ce*u  commission 
be  directed  to  prove  the  amount  due  for  principal  and 
interest  on  the  said  promissory  note  for  1000/«  against 
the  estate  of  the  said  T.  CUnn,  and  to  receive  die  dlvi« 
dends  which  might  accrue  due  in  respect  of  such  debt. 
And  that  the  proceeds  of  the  above  sale,  and  the  divi* 
dends  received  from  the  proof  against  the  estate  of 
71  Chinn,  after  the  payment  of  the  costs  and  expenses 
attendant  respectively  on  such  sale  and  proof,  might  be 
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apfriSed,  first,  in  the  pajnmnt  of  the  costs  and  expenses  i  sdS. 

of  ibis  ftppIicatioD,  and  afterwards  in  the  payment  to  ^jlZ^q 

die  petitioner  of  the  said  sum  of  371/.  U.  2d.;  and  that  ^w^^- 
if  afterwards  there  should  remain  any  thing  due  to  the 

petiUoii^>  he  might  be  at  liberty  to  prove  the  ^ame 
under  the  commission  against  B»  Bice*  And  thut  in 
the  mean  time  the  petitioner  might  be  at  liberty  to  enter 
a  dajm  on  the  proceedbgs  for  the  said  sum  of  37U. 
1#.  9d.,  he  being  willing,  after  the  payment  to  him  of 
that  8iim>  togedier  with  the  costs  and  expenses  he 
nught  incur  in  obtaining  such  payment,  to .  pay  over 
to  the  assignees  of  B,  Rice,  or  enable  them  to  receire, 
the  diy]d£nds  which  might  become  due  from  the 
estate  of  2\  CAMiif  in  respect  of  the  said  bill  of  exchange 
tor  VlOl  l^. 

The  bmkmpt,  B.  Biee^  who  It  appeared  had  olv 
tained  bi9  certificate,  made  an  affidavit  corroborating 
the  £EU2ts  alleged  in  the  petition^  but  he  had  also 
made  an  affidavit  in  support  of  the  case  set  up  by  the 
assignees,  stating,  that  in  tiie  pecuniary  transactions  he 
bad  with  W,  Gwyn,  the  sum  of  10#.  per  cent,  was 
charged  and  taken  by  Gwyn  for  commission  and  bro- 
kerage, besides  the  legal  interest,  upon  every  advance  of 
money ;  that  Crwyn  was  not  a  banker,  but  an  attorneys 
and  that,  to  the  best  of  his  belief,  the  money  so  advanced 
by  Chcyn  was  bis  own  money,  and  not  that  of  third 
personSf 

The  question  therefore  raised  on  the  hearing  of  the 
petition  was,  whether  this  charge  of  lOt.  per  cent  for 
commission  and  brokerage  amounted  to  usury)  or 
whether  it  was  a  fair  charge  for  the  trouble  incurred  by 
If.  Gwyn  in  his  transactions  with  B,  Rice* 


^  I 
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ISS2.  ^^^  Tamlyn  appeared  in  support  of  the  petition, 


£z  puta  and  cited  the  case  of  Carsiairs  v.  Stein  (a\  as  an  autho- 
rity,  to  show  that  the  charge  of  a  commission  of  half 
per  cent.|  for  trouhle  and  expense  in  discounting  bills, 
did  not  amount  to  usury.  [Sir  G.  Rose.  In  Carstairs 
V.  Stein  the  parties  taking  the  commission  were  bankers. 
That  makes  the  difference.]  It  is  admitted,  there  is  no 
case  which  decides  that  the  half  per  cent,  may  be  taken 
by  a  person  not  a  mercantile  man.  With  respect  to 
bankers,  however,  Lord  Kenyon  said  in  the  case  of 
Curtis  y.  lAvesey(p\  that  for  trouble  in  transacting 
money  negotiations  a  banker  may  as  well  receive  a 
commission,  as  a  factor  may  for  trouble  in  making  sales; 
and  that  commission  was  a  lawful  charge,  unless  it  was 
a  doak  for  usury.  The  case  of  Masterman  v.  Cowrie  (e) 
is  also  to  the  same  effect.  As  a  banker  has,  therefore, 
the  right  to  charge  for  trouble  in  transactions  of  a 
pecuniary  nature,  Mr.  Gwtfn  had  in  this  case  as  equit- 
able a  claim  to  a  remuneration,  for  his  trouble  in  pre- 
senting the  different  bills  which  he  discounted  for  ac- 
ceptance and  payment,  and  for  the  expense  of  postage. 
For  though  not  a  banker  by  trade,  he  was  in  the  nature 
of  a  banker ;  and  as  the  bilk  which  he  discounted  for 
the  bankrupt  were  for  the  most  part  bills  of  captains 
and  pursers  of  ships,  he  would  have  considerable 
trouble  in  presenting  them  for  payment ;  and  would 
probably,  in  that  part  of  Wales  where  he  resided,  be 
obliged  to  employ  an  interpreter  to  do  what  was  need- 
ful when  the  bills  respectively  became  due. 

But  there  is  another  question  in  this  case,  maaityt 
whether  the  affidavit  made  by  the  bankrupt  on  behalf 

(a)  4  M.  &  S.  192.  (6)  Cited  in  Cantahrt  v.  Siein,  4  M.  &  S.  197. 

(c)  3  Ctmp.  488. 
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of  the    respondents  is  admissible  in  evidence,   ftftef       ISSSL 

he  has  inade  one  in  support  of  the  petition*    The      -gTmrn 

affidavit  in  support  of  the  case   set  up  by  the  re^ 

spondents  cannot  be  considered  in  the  nature  of  a 

cross-examination.    For  that  in  support  of  the  peti« 

tion«  though  sworn  on  the  18th  April,  was  not  filed  until 

the  25th ;  while  his  a^davit  for  the  respondents  was  filed 

as  early  as  die  37th  April,  having  been  sworn,  no  d6ub^ 

as  is  the  common  practice,  some  days  previously*    The 

bankrupt  here  is  an  interested  witness.    His  evidence 

cannot  be  received  to  increase,  though  it  may  to  diminishi 

Che  fund ;  BtUler  v.  Cooke  (a),  Ex  parte  Burt  (6);  and^ 

in  tbis  case,  his  evidence  on  behalf  of  the  respondents 

must  necessarily   tend  to  increase  die  funds  of  bis 

estate;    It  would  be  unjust,  also,  to  permit  him  to  bring 

a  charge  of  usury  after  so  great  a  lapse  of  time,  when 

the  lender  of  the  money  is  dead,  and  can  now  give  no 

explanation  of  the  transactions  between  him  and  the 

bankrupt. 

« 

Mr.  Swamton  and  Mr.  CAing^  for  the  respondents, 
contended,  that  the  bankrupt's  affidavit  was  perfectly 
admissible,  as  it  was  in  the  nature  of  a  cross-examina«- 
tion>  and  there  was  no  new  fact  introduced.  The 
petitioner  has  called  the  bankrupt  to  prove  his  debt,  and 
we  now  call  him  to  show  bow  the  debt  arose.  He  has 
given  evidence  on  one  side,  and  we  have  a  right  to  the 
whole  truth  on  the  other  side.  In  the  case  of  BenfieU 
V.  Solomons  {c)  Lord  Eldon  distinctly  points  out  the 
mode,  in  which  a  bankrupt  may  protecthis  estate  firom 
usury.  He  puts  the  case  of  a. mortgage  made  by  the 
bankrupt  for  an  usurious  consideration,  and  says,  that 

(•)  Covp.  70.  (b)  1  Madd.  46.  (o)  9  V«.  84. 

VOL.  n,  c 
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ISSH*  wHen  "  the'  creditor  comes'  to  prove  in  ibe  ordinaiy 
S,_i^  probeedingi  every  other  creditor,  or  even  the  bankrupti 
dwTM.  might  present  a  petition,  which  he  has  a  mode  of  verify* 
iDg  that  is  not  open  to  him  upon  a  bill;  the  Courti 
upon  his  affidavits  stating  th^  usury,  putting  the  credi* 
tor  to  answer,  and  upon  a  principle  quite  different  front 
that  which  he  obtains  in  a  suit.  For  the  plaintiff  iii 
a  bill  could  not  offer  to  redeem,  without  paying  what 
was  due ;  but  by  the  jurisdiction  in  bankruptcy  upon 
a  petitioni  supported  by  the  oath  of  the  party  inter- 
estedj  unanswered,  the  security  is  cut  down  altogether, 
not  leaving  the  party  a  creditor  even  for  what  was 
actually  advanced." 

With  respect  to  the  fiicts  of  the  case^  the  affidavit  of 
the  bankrupt  is  quite  uncontradicted;  and  the  only 
question  iS|  whether  upon  the  account  he  has  given  of 
the  transactions  that  took  place  between  himself  and  th^ 
late  Mr.  Qtmfn,  there  is  not  enough  stated  to  make  out 
the  charge  of  usury.  The  Court  will  not  presume  in 
favour  of  the  claims  of  deceased  persons,  merely  be- 
cause they  are  dead,  but  will  require  the  legality  of  the 
consideration  for  a  debt  to  be  substantiated  in  the  same 
manner  as  if  the  party  was  living.  It  is  not  denied 
that  bankers,  who  in  general  have  large  establishments 
and  employ  numerous  clerks  in  their  business,  may 
charge  a  reasonable  commission  for  their  trouble  and 
expense  in  discountmg  bills  for  their  customers.  But 
in  this  case  the  party  was  not  a  banker,  but  an  attor- 
ney ;  and  according  to  the  bankrupt's  statement,  which 
has  never  been  contradicted,  the  money  lent  was  not 
his  own  moneyi  but  that  of  other  persons.  The  mere 
loan  of  moneyi  without  reference  to  any  expense  or 
trouble  occasioned  to  the  lender^  will  not  justify  the 


EASTSA  TMnU,  3  VILUAM  IV.  1$ 

diaige  of  10^.  per  oent.|  betides  tlie  legal  iDtereat*  Jm  1899* 
Cmnimr$  ▼•  Steim  (a),  though  the  jury  decided  egainrt  sTpMit 
the  usury,  yet  it  seemed  to  be  against  the  opinion  of  the  virm « 
judge  who  tried  the  cause ;  and  L<Nrd  EUenboraught  m 
his  judgment  in  that  case,  said,  that  there  were  oirettB»- 
stances  strongly  pregnant  of  suspicion,  and  which  led 
to  a  conclusion  different  from  that  which  the  jury  had 
drawn.  The  verdict  there  was  supported  on  the  sole 
ground,  that  all  the  questions  presented  to  their  ooH^ 
adoration  were  questions  properly  of  fact,  upon  which, 
and  upon  the  credit  due  to  the  several  witnesses  by 
whom  the  testimony  was  given,  it  was  their  peculiar 
province  to  decide.  Lord  EUenbaraugh,  in  his  judgu 
ment  in  that  ease,  clearly  explains  the  law  upon  this 
subject.  '^  Commission,"  he  says,  ^*  cannot  be  added 
to  the  amount  of  legal  interest  for  the  purpose  of  in- 
ducing a  loan  of  money  to  be  made,  and  of  recompen»- 
faig  it  afterwards  when  made.  All  commission,  where 
a  loan  of  money  exists,  must  be  ascribed  to  and  con- 
sidered as  an  excess  beyond  legal  interest,  unless  as  far 
as  it  is  asoribable  to  trouble  and  expense  bonA  fide 
incurred,  in  the  course  of  the  business  transacted  by 
the  persons  to  whom  such  commission  is  paid. 


•I 


Sir  A.  Pell. — ^The  only  evidence  of  usury  here  is 
the  affidavit  of  Riee^  the  bankrupt.  And  I  am  as- 
tonished that  I  should  be  asked  for  one  moment,  upon 
such  evidence,  to  upset  a  debt  which  has  been  owin^ 
so  long. 

Mr.  Swansian  in  continuation*  If  the  objection  to 
the  validity  of  the  debt  is  a  legal  objection,  it  is  thfe 

(a)  4  M.  &  S.  201. 
C2 
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1832.       ^uty  ^f  ^b^  Court,  while  the  law  on  this  subject  remains 

in  force,  to  give  effect  to  it.     As  to  the  charge  of  usury 

G w YH.  being  founded  merely  on  the  affidavit  of  the  bankrupt, — 
it  must  be  remembered  that  his  affidavit  stands  wholly 
uncontradicted,  which  it  might  have  been,  if  the  state- 
ment of  the  bankrupt  was  unfounded  in  fact.  And 
when  so  much  is  asked  by  a  creditor,  as  is  contained 
in  the  prayer  of  this  petition,  the  Court  is  not  in  the 
habit  of  making  an  order,  without  the  strictest  inquiry. 

^  Erskine,  C.  J. — The  objection  made  to  the  prayer 
of  this  petition  is,  that  the  debt  claimed  by  the  peti- 
tioner, as  the. representative  of  the  deceased  creditor, 
«was  tainted  with  usury;  but  I  confess,  that  that  fact  has 
not  been  made  out  to  my  satisfiu^tion.  With  respect 
to  the  affidavit  of  the  bankrupt  in  support  of  this 
charge,  I  think  it  was  clearly  admissible  in  evidence ; 
for  if  his  affidavit  is  admitted  on  one  side,  he  has  a 
right  to  explain  all  the  circumstances  of  the  transaction, 
thpugh  they  may  make  in  favour  of  the  case  set  up  by 
the  other  party.  If  his  affidavit  however  had  been 
made  in  Mr.  G^yrCs  lifetime,  then  the  charge  of  usury 
might  have  been  satisfactorily  answered ;  because  Mr. 
Gwyn  himself -might  have  made  an  affidavit  that  would 
have  removed  all  imputation  of  the  kind.  But  even 
without  such  an  affidavit,  and  supposing  the  statement 
of  the  bankrupt  to  be  correct,  I  cannot  take  upon 
myself  to  say,  that  the  charge  of  \0s,  per  cent,  made 
by  Mr.  Gwyn  was  made  by  him  as  a  shift  for  usury. 

Sir  A.  Pell. — If  this  objection  on  the  ground  of 
usury  is  suffered  to  prevail,  then  the  whole  of  the  debt, 
which  the  petitioner  claims  to  be  due  to  the  late  Mr. 
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Gwyn,  must  be  cancelled.    Now,  on  the  authority  of       issft, 
the  case  of  Carstairs  v.  Stein.  I  think  we  are  justified        ^ — 

Eiparte 

in  overruling  the  objection.    The  Judges  in  that  case,       Owtn. 

though  they  might  lean  the  other  way,  would  not  disf- 

torb  the  verdict  of  the  jury,  who  found  the  charge  of 

10^.  per  cent,  for  commission  not  to  be  usury.    We 

are  here  in  the  situation  of  a  jury^  and  are  bound  to 

decide  in  the  best  manner  we  can  upon  the  fact,  as 

well  as  the  law.    Would  a  jury  then  be  disposed  to  say, 

that  this  charge  of  10^.  per  cent,  for  commission  and 

brokerage,  as  the  bankrupt  himself  terms  it,  was  usury, 

merely  because  the  iunds  advanced  by  Mr.  Gtoyn  were 

his  own  monies,  and  not  those  of  other  persons.    I  can 

find  no  case  which  establishes  such  a  doctrine ;   nor, 

even  if  I  did,  am  I  satisfied  on  the  statement  in  the 

bankrupt's  affidavit,  who  swears  merely  to  the  best  of 

his  belief,  that  such  was  the  fact. 

Sir  J.  Cross. — The  debt  in  this  case,  amounting  to 
the  sum  of  370/.  17 s.  has  been  admitted  by  the  bank- 
rupt, on  the  settlement  of  an  account  twelve  months 
after  the  death  of  Mr.  Gwyn;  and  the  bankrupt  him- 
self states,  that  the  charge  of  10^.  per  cent,  was  for 
commission  and  brokerage.  Here  was  a  person  liviiig 
in  Wales  remote  from  any  large  commercial  town; — ^he 
may  discount  a  bill  for  10/.,  and  yet  it  is  contended  he 
cannot  charge  the  sum  of  one  shilling  for  his  trouble. 

Sir  G»  Rose. — The  only  point  in  this  case  is,  whe« 
iher  the  charge  of  10^.  per  cent,  for  commission  is 
referable  to  trouble  and  expense,  or  as  a  shift  for 
usury;  and  I  am  not  inclined,  under  all  the  circum- 
stances of  the  case,  to  adopt  the  latter  construction. 

The  order  was  therefore  made  as  prayed* 


ISM. 

Tr»ftiifiii»i ,  ANOMVMOtJS. 

AmciMlaiait  of   MR.  WHITMARSH  applied  for  leave  to  amend  the 

petition* 

address  of  a  petition,  which  by  mistake  was  addressed 

to  the  Lord  ChanceUor«  instead  of  the  Judges  of  the 

Court  of  Review.    The  object  of  the  petition  was  to 

supersede  a  commission^  with  the  consent  of  die  ere* 

ditorsi  all  of  whom  had  in  fact  signed  the  petilion. 

The  order  was  made  accordingly. 


£x  parte  Sambourne. — In  the  matter  of  Wicks. 
A  coDuninion    IN  this  case  a  commission  had  been  issued  against  the 

inues  against  &    •■       «  '  « 

man  by  the  bankrupt  on  the  13th  January  1830,  and  a  fiat  on  the 
**  Wtehs;*  imdBt  10th  iFebrMry  1832,  The  commission  described  him 
troded,Mdcon-  % *®  i^9xnt  of  "  P.  Wicks,  of  Islington,  in  the  county 
SthoM^*^^'  <&f  Middlesex,  cheesemonger  ;'*  the  fiat  described  him 
hb^^  as  «  William  Knox,  of  Maidstone,  in  the  county  of 
waST^^d^'  Kent,  grocer."  It  appeared,  that  the  bankrupt  for 
fore  the  bank-     BODte  years  tiast  had  ffone  by  yarious  names  at  tiume^- 

rnpt  had  pasaed  ^  r  s  J 

his  last  ezami-    fotts  places)  having  six  years  ago  carried  on  business  at 

nation  under       ^,^ 

the  commission,  Clapham  in  Surrey,  and  other  places^  under  the  name 
against  him  by  ofAiMMf;  afterwards  at  Bexky  in  Kent^  under  the 
The'^miMUon  ***™®  ^^  WilUatn  Peters  ;  and  subsequently  at  Islington^ 
S^a^SSSir  ^^^^  *^  name  of  WU:k$;  but  he  sworc^  that  untU 
^^  tfiree  yean  ago  he  carried  on  business  invariably  in  the 

inftme  of  Knox.  After  the  commission  issued,  and 
smie  fbif  da^  beibre  the  meeting  for  the  choice  of 
assignees)  the  petittoning  creditor  was  inibrmed  that 
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Ifae  real  name  of  the  bankrapt  was  Knox ;  but  he  con-  \%M. 
tnmed  to  work  the  commiseion  against  the  bankrupt  by  g;^  p^^ 
the  name  of  Wicks.  The  bankrupt  had  not  passed  his 
Snal  examination  under  the  commission^  but  the  com- 
mission, as  well  as  the  fiat^  had  been  proceeded  with  to 
die  choice  of  assignees.  The  solicitor  who  issued  the 
fiat  made  an  affidavit,  in  which  he  swore  that  when  he 
issued  the  fiat,  he  did  not  know  that  the  bankrupt  had 
ever  gone  by  the  name  of  Wieks^  or  was  die  same  per- 
son against  whom  the  commission  was  issued.  Under 
these  circumstances,  the  assignees  under  the  commis- 
sion petitioned  to  supersede  the  subsequent  fiat. 

Mr.  Twiss  and  Mr.  Swamion,  for  the  petition,  sub- 
mitted that  the  only  question  in  this  case  was,  whether 
the  Court  would  allow  a  second  fiat  to  be  issued  against 
a  bankrupt,  before  he  had  passed  his  last  examination 
under  a  first  fiat,  or  commission. 

Sir  G.  Rose. — ^The  assigneetf  under  the  commission 
have  here  the  legal  title.  They  have  no  need  to  come 
to  this  Court,  except  to  relieve  themselves  from  any 
embarrassment  which  the  fiat  subsequently  issued  may 
occasion* 


Mr.  Wigram,  contri,  relied  on  the  cases  of  Trough' 
ton  v.  Getley  (a),  and  Ex  parte  Lees  (6).  In  the  first 
of  these  an  uncertificated  bankrupi^  having  bought  his 
own  stock  in  trade  of  his  assignees,  and  given  secuiity 
finr  the  payment  of  the  consideration,  continued  to  trade 
for  four  years  afterwards^  contracting  fresh,  debts 
stdbsequent  to  his  bankruptcy,  and  then  died;  and 

(a)  AmU.  630  (5)  16  tes.  472. 


&MIBOVBIfll 
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1SS2.  Lord  Camden  held,  that  the  subsequent  creditors  were 
•^^s^  to  be  preferred  to  the  first  (a).  In  Ex  parte  Lees  Lord 
Eldon  held,  that  it  was  not  a  matter  of  course  to  super- 
sede a  second  commission,  but  that  it  rested  entirely 
in  the  discretion  of  the  great  seal;  for  though  the 
second  commission  may  be  void  at  law,  yet  in  many 
cases  it  might  be  fit  to  leave  those  who  claimed  under 
it  to  attempt  to  maintain  it  at  law ;  ^*  and  if/'  he  says, 
''.the  first  commission  had  been  kept  on  foot  fifteen 
years,  with  the  view  .of  protecting  the  bankrupt,  and 
enabling  him  to  defraud  all  those  with  whom  he  might 
deal  in, subsequent  .transactions,  I  should  rather  super- 
sede the  first  commission,  at  the  instance  of  the  assig- 
nees under  the  second,  than  the  second  at  the  instance 
of  the  assignees  under  the  first/' 

.  Sir  6,  Rose. — You  cannot  show  that  the  first  com- 
mission is  bad,  without  petitioning  to  supersede  it. 
The  Court  must  leave  the  bankrupt's  affairs  in  some 
mode  of  administration;  It  is  not  enough  to  say,  that 
they  have  no  right  to  impeach  your  fiat ;  you  must  not 
oidy  show .  that  their  commission  is  bad,  but  apply  to 
Jhave  it  superseded. 

Mr.  Wigramy  in  continuation.  This  Court  has  an 
unlimited  discretion  to  act  in  this  matter  as  it  pleases. 
If  the  Court  is  satisfied,  that  the  petitioners  must  have 
known  that  the  bankrupt's  right  name  was  KnoXy  they 
are. not  entitled  to  continue  working  a  conmoission 

(a)  This  cate.  Lord  lEldcn  aaid^  was  never  considered  of  Teiy  higli 
authority  \  for  that  anlesa  the  bankrupt  had  purchased  the  stock  with  the 
money  of  a  third  person,  it  was  purchased  with  that  which  was  the  property 
^  the  assignees ;  in  which  case  the  sale  would  have  been  without  consid^- 
ation.  Eg  parte  Martin,  16  Ves.'116. 
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against  him  by  a  wrong  name.    Now^  pn  the  29th        1892. 

January  1830  the  petitioning  creditor  under  the  commis-      ]^[7^ 

sion  was  expressly  told,  that  Knox  was  the  bankrupt's    S-^"«wr»». 

proper  name ;  in  spite  of  which,  however,  he  proceeded 

to  the  choice  of  assignees.    In  the  case  of  Ex  parte 

Schojield  (a),  where  two  commissions  issued  against  a 

man,  the  first  by  a  wrong  name, — though  one  he  was  in 

the  habit  of  using,— and  the  second  by  his  right  name ; 

Lord  £/£/o;s  ordered  the  first  to  be  superseded,  and  the 

second  to  stand.    If  the  assignees  under  the  commission 

had  in  this  case  stated  on  oath,  that  they  did  not  know 

the  man's  real  name  was  Knox,  then  the  Court  perhaps 

might  have  supported  the  commission.     But.  one  of 

the  assignees  knew  this  fact  in  January  1830;  so  that 

they  were  fuUy  aware  that  the  proceedings  under  the 

commission  were  going  on  against  the  bankrupt  under 

a  name,  by  which  the  whole  world  might  be  deceived* 

Erskine,  C.  J. — I  am  not  satisfied  in  this  case,  thi^t 
the  fiat  should  be  preferred  to  the  commission  first  issued, 
the  commission  being  taken  out  against  the  bankrupt  by 
the  name  under  which  he  had  previously  traded.  It  is 
said,  that  when  the  assignees  were  told  that  his  name 
was  formerly  Knox,  they  ought  to^  have  discontinued 
their  proceedings  under  the  pending  commission,  and 
to  have  taken  out  another  commission  against  him  by 
that  name,  for  the  prevention  of  firaud.  But  their  debts 
were  contracted  with  him  under  the  name  of  Wicks: 
and  it  appears  to  me  that  more  firaud  would  probably 
have  been  occasioned,  if  they  had  taken  out  a  commis- 
sion against  him  by  his  former  name,  and  not  by  the 
name  u^der  which  he  had  last  traded. 

(«)  3  Bom,  24$. 
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lB8f .  •  Sir  A.  Pell. — I  am  of  the  same  opinion.  If  an 
jgjj^^  action  had  been  brought  by  the  petitioning  creditor 
Bambovkhz.  against  the  bankrupt  by  the  name  of  Wieki,  he  could 
not  haTe  pleaded  in  abatement.  As  there  is  no  impu- 
tadon,  therefore^  of  any  trick  or  connivance  practised 
by  the  assignees  or  petitioning  creditor  in  issuing  the 
first  commission,  I  think  there  is  no  ground  for  super- 
seding it.  For  where  there  is  a  valid  existing  commis- 
sion in  a  due  course  of  prosecution,  and  there  is  another 
eommisaon  subsequently  issued,  we  ought  not  to  lend 
our  assistance  to  prefer  the  last. 

Sir  J.  Cross. — It  does  not  appear  to  me,  that  the 
baidkrapt  had  any  legitimate  name  whatever.  By  Ae 
name  of  P.  Wicks  al<yie  was  the  bankrupt  known,  by 
any  one  of  the  creditors,  who  have  proved  debts  under 
the  first  commission.  Then  how  could  any  of  these 
creditors  have  supported  a  commission  against  him  by 
former  name? 

Sir  G.  Ross  concxurring, 

The  order  was  made  to  supersede  the 
fiat;  the  costs  of  both  parties  to  come 
out  of  the  estate. 
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Ex  parte  Charles  WuchersRi  Joseph  Miller^  and 
Joseph  Cerqueira  Lima. — In  the  matter  of  Joseph       18S2. 

VaNZELLER.  Weumintttr, 

May  7. 

The  banknipt  in  this  case  had  for  many  years  carried  a.,  trading  in 

,  -Til  London  on  his 

on  business  as  a  merchant  in  London  on  his  separate  separate  ac. 

count,  and  at 

account,  and  also  at  Bahia  in  the  Brazils  in  partner^  Brazil  in  pait- 
ship  with  Anthtmy  Armando  and  Paulm  ManhMshf  and  c.,  under  * 
mider  the  firm  of  Joseph  VanzeUer  &  Co.;  and  it  a^jco.,^ 
appeared^  that  the  bankrupt  kept  a  separate  account  ^^^en  four 

of  hif  crediton 


of  aB  his  deaBngs  relating  to  this  firm  at  the  Braiils.  ^''"p^|2[ 
On  the  2d  September  1880   the  bankrupt  stopped  jnapectoniof 

*  X-  IT  IT        hw  eatates,  who, 

payment,  at  which  time  there  was  a  cash  balance  of  i^^^g^* 

should  receive 

000/.  due  by  him  to  the  firm  of  Joseph  VanzeUer  &  Co.  the  several  con- 
signments and 
at  the  Brazils;  but  he  was  then  tmder  acceptances  on  remittances 

account  of  that  firm  to  the  amount  of  1 1 ,000/.^  none  of  the  Brazil 
wUdi  however  were  then  due,  nor  was  any  one  of  them  tees  for  the 
ererpaidbythebankrupt.  After thebankrupt suspended  whom  thesame 
his  payments,  a  meeting  of  his  creditors  was  convened ;  JJ^ej*  ^^^5 lo 
when  it  was  agreed,  that  in  order  to  avoid  a  bank-  ^jJ^Sfho^* 
ruptcy,  he  should  be  at  liberty  to  liquidate  the  assets  ignorant  of  ii.'s 

*     •''  ■'  *  insolTency, 

of  his  house  in  England,  under  the  direction  of  foiur  of  make  vanous 

consignments 

Us  creditors,  as  inspectors  of  his  estate;  and  that  the  to  A.,  directing 
several  i^mittances  which  were  then  expected  nrom  the  them  at  certain 

,_  ,  ^  places  abroad, 

BmzilKan  house  should  be  allowed  to  come  to  hand,  and  the  proceeds 
wiAout  prejudice  to  the  rights  of  that  firm,  and  when  the  account  of 
received,  should  be  placed  in  the  names  of  the  inspec-  \J^,  Thwe 
Ion  on  a  deposit  account,  distinct  and  separate  firom  f^^^^i* 
the  bankrupt's  general  fimds;  and  that  the  inspectors  JJ^cSoJ^rthe 

inspectors,  and 
the  proceeds  received  by  them.  At  the  time  of  il.'s  insolvencf,  he  was  under  acceptances 
ti  the  BratilUfta  hooN  It  a  kiger  tmottBt  than,  die  value  of  the  consignments,  but  such 
acceptances  were  on  a  Keneral  account,  and  not  on  the  account  of  any  particular  consign- 
ment from  the  foreign  house.  A,  afterwards  beoraies  bankrupt,  and  It  cession  of  the  effects 
of  the  BnudUian  house  is  also  made  to  aasigaeesi  accoidii^p  to  the  laws  of  Brazil.  Held, 
ftit  te  a^lgnees  ef  the  Braalhan  hove,  md  xtot  the  assignees  of  A*  in  England,  wto^ 
MitM  to  the  preceeds  of  these  goods. 
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1S32.        should  hold  the  same  as  trustees  for  the  persons  to 

j^    j^      whom  the  same  might  be  ultimately  found  to  belong, 

WucHEKEE     whether  to  the  Brazillian  firm,  or  to  the  bankrupt's 

and  others.  '  * 

separate  house  of  trade  in  England.  On  the  very  day 
on  which  the  bankrupt  stopped  payment,  viz.  the  2d 
September  1830,  the  Brazillian  house  shipped^  from 
Bahia  SOOO  hides,  which  they  consigned  to  the  bank- 
rupt, and  directed  to  be  sold  at  Havre,  and  the  net 
proceeds  to  be  remitted  to  the  bankrupt  in  London  on 
account  of  the  Brazillian  house.  On  the  14th  and  SOth 
September  the  Brazillian  house  consigned  1000  more 
hides,  102  cases  of  sugar,  and  57  bags  of  cotton,  to  the 
bankrupt,  with  directions  that  the  same  should  be  sold 
at  Genoa,  and  the  net  proceeds  thereof  remitted  to  the 
bankrupt  in  London  on  account  of  the  Brazillian  house; 
and  on  the  28th  September  1830,  the  Brazillian  house, 
still  in  ignorance  of  the  bankrupt's  insolvency,  consigned 
95  cases  of  sugar  to  him,  with  directions  for  the  same 
to  be  sold  at  Trieste,  and  the  proceeds  to  be  remitted 
to  the  bankrupt  in  the  same  manner  as  those  of  the 
two  previous  consignments.  On  the  10th  August 
1830  the  Brazillian  house  had  also  remitted  to  the 
bankrupt  a  bill  for  91/.  ISs.  Sc/.,  and  on  the  28th 
September  1830  another  bill  for  22/.  U.  10c/.,  directing 
him  to  place  both  bills  to  their  credit.  The  net 
proceeds  of  the  several  consignments  of  goods  above 
mentioned,  as  well  as  these  two  bills  of  exchange,  came 
to  the  hands  of  the  inspectors  before  the  1st  December 
1830;  and  after  deducting  incidental  charges  and  ex* 
penses,  diere  remained  in  their  hands  a  clear  balance 
of  2991/.  14tf.  lOe/.,  which  sum  was  never  in  the  posses* 
sion  of  the  bankrupt. 

On  the  18th  July  1831  the  bankrupt,  being  unable 
to<  fulfil  the  conditions  he  had  entered  into  with  lus 
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creditors  for  the  liquidation  of  their  debts,  filed  a  de-        18S2. 
daration  of  insoIveAcy  in  the  Bankrupt  Ofiice;  and  on       sTpuie 
the  29th  July  following  a  commission  of  bankrupt  was     ^*^^* 
issued  against  him,  under  which  he  was  duly  adjudged 
bankrupt,  and  assignees  were  chosen  of  his  estate  arid 
efifects.    On  the  1st  December  1830  a  cession  of  the 
estate  and  effects  of  the  Brazillian  house,  according  to 
the  law  of  Brazil,  was  made  by  the  bankrupt's  two 
partners  in  the  foreign  firm ;  and  by  the  same  law,  the 
petitioners  were  duly  appointed  assignees  of  the  estate 
and  effects  of  the  Brazillian  house. 

On  the  choice  of  assignees  of  the  bankrupt  in 
England,  it  was  arranged  between  them  and  the  agent 
of  the  petitioners,  that,  without  prejudice  to  the  rights 
of  either  party,  the  before-mentioned  sum  of  2991/.  14^. 
lOd.  should  be  received  by  the  assignees  under  the 
English  commission,  who  should  hold  the  same  as 
trustees  for  the  persons  to  whom  that  sum  might 
belong,  on  a  distinct  and  separate  account;  and  the 
assignees  having  accordingly  accepted  that  sum,  it  was 
contended,  that  they  held  the  money  upon  the  same 
trusts  as  the  inspectors  had  previously  held  the  same. 

The  several  acceptances  of  the  bankrupt,  to  the 
amoont  of  11,000/.,  on  account  of  the  BraanQian  house^ 
which  were  outstanding  on  the  2d  September  1830, 
had  been  proved  or  claimed  under  the  bankrupt's  com- 
mission,  and  had  also  been  charged  against  the  estate 
of  the  Brazillian  firm,  as  the  drawers  thereof,  under 
the  cession,  accordiing  to  the  laws  of  Brazil.  The 
petitioners,  on  behalf  of  the  creditors  of  the  Brazillian 
house,  applied  to  the  assignees  under  the  English 
commission  for  the  said  sum  of  2991/.  14tf.  10c/. ;  on  the 
ground  that  this  sum  was  part  of  the  joint  estate  of  the 
Brazillian  house,  and  should  be  administered  for  tt\Q 
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isd2.  the  person  on  whom  they  draw  in  this  country  is,  or  is 
j^pj^ig  not,  a  partner  in  the  foreign  house.  [Sir  G.  Ro$e; 
nid^ul^  The  fact  here  is,  that  the  goods  were  not  sold  by  the 
house  abroad  to  the  bankrupt,  but  were  merely  con^ 
signed  to  hun  to  be  sold  as  their  agent.  The  point  of 
stoppage  in  iramiiu  only  applies  to  the  case  of  yendor 
and  vendee.  Here,  if  there  is  any  claim,  it  is  in  the 
nature  of  an  equitable  lien  on  the  ftmds.  Erskine,  C.  J. 
It  would  have  been  different,  also,  if  the  goods  had 

been  sold  by  the  bankrupt,  and  the  proceeds  mixed 
up  with  his  general  effects;  but  here  they  have  been 
kept  entirely  separate.]  The  transaction  was  in  the 
nature  of  a  sale  to  the  bankrupt ;  for  the  foreign  house 
having  drawn  generally  on  the  bankrupt,  he  must  be 
treated  as  the  vendee.  The  acceptances  have  been 
proved  against  the  bankrupt's  estate ;  and  the  bankrupt, 
if  not  to  be  considered  as  the  vendee  of  these  goods, 
ought  at  any  rate  to  be  considered  in  the  nature  of  a 
factor  under  general  acceptances  for  his  principali  and 
having  a  lien  on  the  proceeds  of  these  goods  for  his 
general  balance. 

Erskine,  C.J. — ^There  are  two  different  modes  of 
looking  at  the  character  of  VanzeUer  in  this  case, 
namely,  either  as  vendee,  or  as  agent.  If  he  had  been 
the  vendee  of  the  goods,  the  case  might  have  warranted 
our  coming  to  the  conclusion  contended  for  by  the 
assignees.  But  even  then  he  must  have  made  out, 
that  he  was  under  acceptances  for  these  specific 
goods,  which  were  consigned  to  him  by  the  house 
abroad.  Now  what  are  the  facts  of  the  case?  The 
acceptances  given  by  the  bankrupt  were  not  for  these 
specific  goods,  but  on  a  general  drawing  account 
between  the  foreign  house  and  himself.    The  goods 
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were  not  sold  by  the  bankrupt,  but  by  the  inspectors,        1S5S. 
as  trustees  for  all  parties  concerned;  the  proceeds  have      eJZ^ 
been  kept  separate  from  the  bankrupt's  general  effects^    ^^^oSSI 
and  must  be  therefore  dealt  with  as  the  goods  them- 
selves would  have  been,  if  they  had  remained  in  specie. 
And  as  the  goods  were  consigned  to  the  bankrupt  on 
account  of  the  Brazillian  house,  so  I  think  the  proceeds 
must  be  held  to  belong  to  the  creditors  of  that  house, 
and  not  to  the  separate  creditors  of  the  bankrupt  in 
England. 

Sir  A.  Pell. — It  appears,  that  the  bankrupt  stopped 
payment  on  the  2d  September  18S0,  upon  which  it  was 
agreed  by  his  creditors,  that  the  goods  expected  from 
BrazO  should  be  placed  in  the  hands  of  the  inspectors, 
and  the  proceeds  retained  by  them  as  trustees  for  the 
persons  who  might  be  ultimately  entitled  to  them.  I 
consider,  that  the  house  abroad  have  the  same  right  to 
these  goods,  as  if  they  bad  never  left  the  Brazils;  for  it 
is  clear,  that  the  acceptances  entered  into  by  the  bank- 
rupt were  never  given  specifically  for  any  parcel  of 
these  goods. 

Sir  J.  Cross  and  Sir  G.  Rose  concurred. 

Order  made  as  prayed ;  the  costs  of  all 
parties  to  be  paid  out  of  the  fund  in 
the  hands  of  the  assignees. 


VOL.  II. 
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rsss.       £x  parte  Adam  Aberbeen,  Alexander  Graham, 

_  * 

''    '  and  Joseph  Toogood. — In  the  matter  of  Howard 

ffefmi'^utor,  and  GiBBS. 

Ua^  7.  • 

Tbe  asugneet      \  HIS  waa  a  petition  of  three  creditors  of  the  bank- 
are  bound  to  .11         .1  1    . 
farniBh  a  ere-     TuptB,  praying  that  they  might,  at  their  own  expeoflOi 

ditor,  who  has     ,  nui  i«i*i 

proved,  with  a  fiave  a  copy  of  all  the  accounts  of  the  receipts  and  pay* 
ao^unts,  ff  he  iiaeiita  by  the  assignees,  and  that  the  assignees  might 
cipenw  o?maJk!  P^y  ^'^  ^osts  of  the  application.  The  commission 
ing  inch  copy,    jgg^g^  ^^  ^^  gg^  August  1821.     On  the  31st  August 

1831  the  petitioners  appUed  to  the  assignees  for  a  copy 
of  tbe  accounts,  to  be  furnished  them  within  a  month, 
Qr  such  other  reasonable  time  as  the  assignees  might 
fix  for  that  purpose,  undertaking  to  pay  them  for  such 
CQpy«  To  this  application  the  assignees  answered,  that 
their  accounts  had  been  audited  and  allowed  by  the 
CommiflsiQners,  and  were  filed  with  the  proceedings 
under  the  commission;  and  offered  to  produce  for  the 
inspectioo  of  the  petitioners,  at  any  time  convenient  to 
them,  the  books  containing  every  receipt  and  every 
payment  under  the  commission,  and  alsp  the  bankers' 
books,  and  the  accounts  audited  by  the  Con(unissioner8, 
and  filed  with  the  proceedings.  The  assignees  also  ex- 
pressed their  readiness  to  attend  any  appointment  which  . 
the  petitioners  might  make,  for  the  purpose  of  affording 
4ny  explanaticMi  that  the  creditors  required;  but  the 
^•sigi^ees  declined  furnishing  any  copy  of  the  accounts. 
It  appeared,  that  dividends  to  the  amount  of  16«.  6(/.  in 
the  pound  had  been  paid  under  the  commission,  and 
that  the  unpaid  portion  of  the  debt  of  one  of  the  peti- 
tioners was  only  2/.  &.  8<;f.,  of  another  19/.  19^.,  and 
of  the  other  190/.  15^.  The  petitioners  made  a  second 
application  to  the  assignees,  offering  to  deposit  in  their 
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hands  u;  sum  of  money  they  might  f equir^  fbr  A^       Uftt 
eipenae  of  a  copy  ci  the  accountSj  and  to  procure  a      brnte 
proper  persop  to  make  the  copy^  and  to  attend  for  that     ^^^S^ 
purpose  at  sucb  tunes  and  places  as  ttie  as^ig neea  might 
appobt.    But  the  aasigneeB  referred  to  their  former 
answer^  declining  to  permit  a  copy  to  b^  taken»  but 
o0eriQg  an  inspeotion. 

Mr.  Mmtiagu  aiqpeaied  In  support  of  the  petiHoa. 

Mr.  Swmuicm  oontri*  The  assignees  have  no  wUi 
to  withhold  from  the  petitioners  any  infiHnviation  as  to 
die  accounts ;  hut  the  mode  in  which  the  petitioners 
seek  to  obtain  it  is  very  inconvenient,  and  quite  un* 
antboriaed  jn  practice.  Out  of  80,000/.,  the  amount 
of  the  debts  jMOved  under  the  commission,  not  more 
than  SI  SI.  was  due  to  these  petitioners.  By  the  101st 
section  of  the  Bankrupt  Act  (a),  which  directs  Ae 
asrigneee  to  keep  an  account  of  the  bankrupt's  estate, 
it  la  provided,  that  every  creditor  who  has  proved  may 
inspect  this  account  at  all  seasonable  times ;  but  not  a 
word  is  said  about  furnishing  the  creditor  with  a  copy 
of  the  account.  And  accordingly  when  this  very  point 
ocetnrred  beftxre  the  Vice-chancellor,  in  Ex  parte 
Grunger  (i),  he  decided  that  a  creditor  was  not  enti« 
tied  to  have  copies  of  the  assignees'  accounts  delivered 
to  him ;  and  that  if  he  was  denied  his  right  of  inspec- 
iimi,  an  application  should  be  made  by  him*  to  the 
ComtniaaJoners,  who  might  compel  the  assignees  to 
piodiiee  thrir  aoeounta  for  his  inspection.  Now  in  this 
case  there  was  no  application  made  by  the  petitioners 
far  an  inspection  of  the  accounts,  nor  was  there  any 

(a)  6  Geo.  4.  c.  16.  (6)*  Moot  &  M.  289. 

T>  2 
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1BS2.  refiisal  by  the  assignees  to  penmt  such  inspection;  but, 
Ezptrte  ^^  ^^®  contrary,  there  was  an  express  offer  made  by 
«D?othtfil  ^^  assignees  to  the  petitioners  of  permission  to  inspect 
the  accounts.  There  has  been  already  a  dividend 
of  1&.  6d.  in  the  pound  paid  under  this  commission. 
The  amount  of  the  dividend,  therefore,  which  these 
petitioners  have  received,  does  not  infer  any  great  mis- 
conduct of  the  assignees  in  the  management  of  the 
bankrupt's  estate.    If  this  Court  should  overrule  the 

decision  of  the  Vice-chancellor,  there  would  be  the 

« 

expense  of  an  appeal  to  decide  between  two  Courts  of 
co-ordinate  jurisdiction. 

EasKiME,  C.  J. — This  is  a  question  purely  for  the  dis- 
cretion of  the  Court ;  and  I  must  own  it  appears  to  me 
not  unreasonable,  that  a  creditor  should  be  furnished 
with  a  copy  of  the  assignees'  account,  if  he  is  willing  to 
pay  the  expense  of  such  copy.  The  expense  incurred 
by  the  creditor,  on  an  occasion  of  this  kind,  will  be  quite- 
enough  to  prevent  parties  from  making  unnecessary 
applications  to  the  assignees.  The  order  will  therefore 
be,  that  the  assignees  do  furnish  the  petitioners  with 
a  copy  of  these  accounts,  at  the  expense  of  the  petition- 
ers; the  petitioners  paying  their  own  costs  of  this  peti- 
tion, and  the  assignees  to  be  paid  their  costs  out  of  the 
-    estate. 

Sir  A.  Pell. — This  point,  in  justice  and  reason,  is 
as  clear  as  the  sun  at  noon-day.  Nor  do  I  think  it  in 
any  way  inconsistent  with  die  terms  of  the  101st  section, 
that  we  should  order  a  creditor,  who  has  proved  under 
the  commission,  a  copy  of  the  assignees'  accounts,  when 
he  offers  to  pay  for  it. 
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Sir  J.  Cross. — I  am  glad  that  a  case  of  this  descrip^ 
tion  has  been  brought  before  the  Court,  because,  in  the 
course  of  my  experience,  I  have  known  great  injustice 
done  by  the  assignees  refiising  to  let  any  creditor  have 
a  copy  of  their  accounts.  Suppose  one  of  the  creditors 
under  a  London  commission  to  reside  in  Yorkshire, 
and  another  in  Cornwall,  and  they  both  apply  to  the 
assignees  for  a  copy  of  the  accounts, — and  the  assignees 
say,  no,  we  shall  not  give  you  a  copy,  but  you  may  if 
yoa  please  inspect  the  accounts ; — what  use  would  this 
permission  be  of  to  creditors,  who  live  at  such  a  distance 
from  the  place  where  the  commission  is  workmg?  I  think 
it  quite  reasonable,  therefore,  that  they  should  be  fur- 
nished with  copies,  at  their  expense ;  on  the  same  prin- 
ciple, as  overseers  of  a  parish  are  bound  to  give  copies 
of  their  accounts  to  any  person  assessed  there  to  the 
poor's  rate,  on  his  paying  for  the  expense  of  making 
them  (a). 


.  1832. 

£x  parte 
Abbrdsxn 
and  others. 


Sir  G»  Rose  concurred. 


(a)  See  17  Geo,  2.  c.  38.  s.  1 


'Ex  parte  Bellwood.— ^In  the  matter  of  Cockerell. 

This  was  a  petition  by  the  assignees  to  supersede  a 
loommission,  on  the  ground  of  its  being  fraudulently 
concerted  between  the  petitioning  creditor  and  the 
bankrupt,  and  also  on  the  ground  of  there  being  no 
vaUd  petitioning  creditor's  debt,  or 'act  of  bankruptcy. 
The  bankrupt  had  made  an^affidavit  in  support  of 'the 


WutmbuUfp 
JutuA, 

On  a  petition  by 
assignees  to 
supersede  acom- 
mission,  the 
bankropt's  affi- 
davit is  admis- 
sible,  to  show 
that  the  coDimu 
sionwasfraudn- 
lently  concerted. 
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IBBSt.  petition,  in  whieh  he  swore  Aat  Nawleiif  the  petidmung 
^Tj^^  credEtor,  irho  was  also  die  solicitor  that  istoed  the,  com- 
BBfciiWMD.  missioii,  suggested  that  Coekereli  had  better  be  made 
a  banlmipt ;  and  upoa  his  sayings  tiiat  he  was  not  in- 
debted to  any  one  in  a  sufficient  amount,  NadM  said, 
it  might  be  contri?ed ;  that  he  then  produced  a  pro- 
miBsory  note  to  the  reqiiisite  amount  for  the  bankrupt 
to  sign,  and  told  him  he  must  leare  his  house  to  cooymt 
an  act  of  bankruptcy. 

Mr.  Memiagm  appeared  in  support  of  the  petition* 

Mr«  SmatmUm  and  Mr.  Bmam,  for  the  petitioning 
creditor,  took  a  preliminary  objection  to  the  reoeptinn 
of  the  bankrupt's  affidavit,  which  they  contended  wae 
inadmissible  in  endence.  It  is  a  rule  universally 
adopted  by  die  courts  of  law,  that  a  bankrupt  is  not  a 
competent  witness  to  support  or  defeat  his  comaussion; 
and  there  is  no  distinction  between  a  court  of  equity^ 
and  &  court  of  common  law,  in  diis  respect*  [ErBtine, 
C.  J.  Has  it  not  been  die  constant  practice  for  the 
Lord  Chancellor,  when  he  directed  an  issue,  to  order 
the  bankrupt  to  be  examined?  Or,  have  you  any  case> 
in  which  the  Chancellor  ever  rejected  such  an  affidavit 
as  this  ?]  Upon  the  trial  of  an  issue,  though  die  Lord 
Chancellor  may  have  directed  the  bankrupt  to  be  exa-^ 
minedi  it  would  still  be  competent  to  a  party  to  object 
to  his  evidenee  bding  received,  if  he  was  an  inadmissiUe 
witness  in  point  of  law ;  for  where  a  court  of  equity 
directs  aparQr  to  the  suit  to  be  exasdned  on  the  trial  as 
a  witness,  such  an  order  waives  no  olqection,  except  that 
wkioh  arises  fiK»n  the  dAcumstanee  of  die  witness  bebg 
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sputyio  the  cause;  Regersany.  Whiiiingian{a)»  It  \%$%. 
remoTest  therefore,  no  objectKHi  on  the  ground  of  intttett  sTnute 
The  proceeding  by  affidant  is  an  anomaly  in  the  kw  of  l^O't-woe*. 
endeiice ;  lor  thou^  the  courts  admit  an  affidavit  of  a 
party  interested  to  be  read  in  an  interlocutory  proceed^ 
ing}  yet  when  the  main  point  in  issue  is  to  be  finally  de» 
eided,  then  neither  a  court  of  htw,  nor  a  court  of  equity* 
reoeiyes  any  affidavit  as  evidence  on  which  to  foumi  its 
deciaicm.  Upon  die  trial  of  an  issue,  there&re^  the  affi<- 
davka  on  which  it  was  granted  become  useless*  But  the 
courts  have  never  proceeded  by  a  douUe  anomaly ;  diey 
have  been  content  with  the  single  anomaly.  There  have 
been  exceptions,  it  is  admitted,  in  lunacy  and  bankr 
ruptcy ;  but  this  tribunal  is  not  obliged  to  follow  the 
errors  of  its  predecessors,  but  should  be  guided  by  the 
strict  rules  of  law. 

Sir  A.  Pell. — Suppose  a  commission  to  be  issued 
against  a  man,  who  petitions  to  supersede  it,  alleging 
that  he  has  not  committed  an  act  of  bankruptcy.  What 
is  to  be  done  in  that  proceeding  t  Must  not  the  bank-, 
rupt  make  an  affidavit  in  support  of  the  allegation  in 
kb  petition  !  And  is  tiot  his  affidavit  receivable  by  the 
Court,  wliich  determines  the  question  of  granting  a 
supersedeas?  And  yet  you  would  say  in  that  case, 
Aat  tfie  bankrupt  being  an  interested  party,  his  affidavit 
could  not  be  read. 


Mr.  Skoamglon*  There  I  admit  the  affidavit  would 
be  jffoperly  receivable  by  the  Court,  for  the  purpose 
of  deciding  whe  Aer  it  would  institute  m  .inquiry ;  but 
Aeonly  effect  of  the  affidavit  in  that  case  is  to  give  the 

(«)  1  Swanet.  39. 
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ISdf .       bankrupt  a  locus  standi  in  curiA.    A  court  of  equity 
Esfwte      ^^8  i^^^  S^^®  credit  to  an  affidavit^  as  evidence,  on  a 


Bbdlwood. 


bill  for  a  discovery,  but  requires  it  merely  by  way  of 
precaution,  before  it  puts  its  machinery  into  motion  in 
favour  of  the  plaintiff.  An  affidavit  indeed  is  not  re- 
ceivable in  any  Court,  except  in  an  initiatory  proceed- 
ing. AYhatever  may  have  been  the  course  of  proceeding 
heretofore  on  petitions  in  bankruptcy,  this  Court  being 
a  court  of  law,  as  well  as  a  court  of  equity,  must  be 
guided  by  the  common  rules  of  evidence  adopted  by 
courts  of  law ;  nor  is  there  any  thing  contained  in  the 
act  establishing  this  Court,  which  renders  it  imperative 
on  the  Court  to  dispense  with  any  of  these  rules. 

Mr.  Montagu^  When  all  the  property  of  a  trader 
is,  upon  the  issuing  of  a  commission  against  him,  seized 
by  the  process  of  this  Court,  is  it  to  be  endured,  that 
a  man,  thus  ruined  by  an  ex  parte  proceeding  against 
him,  is  not  to  be  permitted  to  make  an  affidavit  to 
explain  his  conduct,  and  show  that  he  has  committed 
no  act  of  bankruptcy  ? 

Erskine,  C.  J. — It  seems  to  me,  that  there  is  no 
force  whatever  in  the  objection  made  to  the  reception 
of  the  bankrupt's  affidavit.  Upon  a  motion  for  a  new 
trial  even  in  a  court  of  law,  the  affidavits  of  the  parties 
in  the  cause  are  always  received,  and  it  is  more  or  less 
upon  the  statements  contained  in  them,  that  the  Court 
decides  whether  it  wiU  grant  a  new  trial  or  not  But 
it  has  been  the  constant  practice  in  bankruptcy  to 
receive  the  affidavits  of  the  parties  interested,  who 
would  clearly  be  not  witnesses  upon  the  trial  of  an 
action  in  a  court  of  law.    And  notwithstanding  all  that 
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has  been  urged  on  this  subject,  I  cannot  see  why  a       ISSi. 
different  practice  shoidd  now  prevail.  Ex  p«ite 

BXLLWOOD* 

Sir  A.  Pell.  —  I  shall  always  be  most  happy  to 
concur  in  any  measure  that  may  be  proposed,  to  do 
away  with  the  former  abuses  that  have  prevailed  in 
proceedings  in  bankruptcy.  But  we  are  now  called  upon 
to  do,  what  neither  the  Lord  Chancellor,  nor  Vice-Chan- 
cellor, have  been  applied  to  to  do  before.    Bankruptcy 
is  a  branch  of  the  law  of  a  peculiar  description ;  and  I 
should  say,  that  the  evidence  on  a  proceeding  to  super- 
sede a  commission  may  be  of  the  same  description,  as 
where  a  party  petitions  for  a  commission.    Is  not  Ibl 
commission  issued  on  the  affidavit  of  the  petitioning 
creditor?    Then  why  should  not  the  affidavit  of  the 
bankrupt  be  receivable,  when  he  petitions  to  supersede 
the  commission  ?    I  confess,  I  do  not  understand  the ' 
distinction  that  has  been^  taken  between  an  initiatory 
proceeding  and  a  final  one,  as  to  the  admissibility  of 
evidence.    Upon  an  application  against  an  attorney  in 
a  court  of  law,  the  Court  is  always  accustomed  to  deal 
with  it  on  affidavit ;  though,  if  they  think  the  party 
ought  to  be  examined,  they  will  order  him  to  be  exa- 
mined upon  interrogatories.     The  cases,  too,  which 
occur  on  summary  applications  to  courts  of  law  under 
the  annuity  act,  are  as  like  this  as  can  well  be.    For 
near  300  years  affidavits  of  this  description  have  been 
constantly  received  in  proceedings  in  bankruptcy,  and 
BO  sufficient  reason  has  been  stated  to  my  mind,  why 
we  should  alter  the  practice. 

Sir  J.  Cross. — This  is  avowedly  a  new  experiment, 
Which  seems  to  be  tried  upon  this  ground,-*--namely, 


4S 
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1S5S. 


BSLLWOOI>« 


dialfts  drfs  CoofC  b  m  ilB  coiwtilutkm  both  a  eouit  ef 
law  and  equity,  k  is  bound  to  adhefe  to  the  ndes  ef 
evidence  adopted  by  courts  of  law.  But  it  is  not  a  fidr 
mode  of  reasoning,  to  adduce  Ibose  rules  in  support  of 
die  present  argument.  What  is  die  proceeding  here? 
The  assignees  of  the  bankrupt  in  diu  case  petition  to 
supersede  the  commission,  alleging  that  its  process  has 
been  obtained  by  fraud.  Now,  would  not  an  affidavit 
of  a  party  be  receivable  even  in  a  court  of  law,  upon  a 
motion  to  set  aside  a  judgment  which  is  charged  to 
have  been  obtained  by  fraud?  It  appears  to  me,  there 
&  no  ground  whatever  for  this  objection* 


G.  Rose  concurring, 


The  case  was  dien  argued  on  the  facts,  as  stated 
in  the  different  affidavits,  which  were  very  con- 
flicting ;  but  the  Court  finally  ordered  the  com- 
mission to  be  superseded,  at  the  costs  of  the 
petitioning  creditor. 


Wettmimter, 
June  4. 

Where  notice  it 
gif  en  to  the  le- 
ipondent  of  a 
motion  for  leave 
b  amend  the 
petition,  and 
inch  permission 
is  granted  after 
the  respondent 
appears  to  op- 
pose it,  the 
respondent  will 
not  be  entitled 
to  the  costs  of 
the  day. 


Ex  parte  Greek. — ^In  the  matter  of  Ridley^ 

Mr.  MONTAQU  in  this  case  applied  {(X permission 
to  amend  the  prayer  of  a  petition  for  a  proeedenA), 
idiich  had  omitted  to  pray  for  the  costs,  by  inserting 
the  necessary  words  for  that  purpose.  Notice  of  tiie 
application  had  been  given  to  die  parties  on  tiie  other 
side. 

BIr*  Kindtrshy,  ifho  appeared  Ibr  <me  of  the  respoh- 
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dents,  opposed  the  application.  The  petition  was  in  the  1 8^^* 
paper  of  the  day  for  hemringf  and  the  petitioner  ought  Ezptrte, 
to  have  known  his  own  ease  when  he  framed  bis  petition. 
The  respondents  have  already  filed  their  affidavits  in  an- 
swer to  the  allegations  of  the  petition;  and  if  the  prayer 
is  idtered  by  praying  costs  against  them,  they  wilt  be 
obliged  to  file  fresh  affidarits,  and  be  put  to  unneces- 
sary expense.  The  petition  was  originally  set  down 
for  hearing  on  the  8d  April ;  and  after  all  this  delay, 
when  the  petition  is  about  being  called  on,  and  the  case 
is  ripe  fi)r  hearing,  the  petitioner  wants  to  extend  the 
prayer  of  his  petition.  At  all  events,  if  this  permission 
is  grunted,  it  must  be  upon  payment  of  tiie  costs  of  the 
day. 

Er81cik£,  C.  J. — If  the  petitioner  had  not  given 
prerious  notice  of  his  intention  to  make  this  application, 
I  riioold  have  thought  tiiat  the  respondents  were  en- 
titled to  tile  costs  of  the  day.  But  as  one  of  them  has 
appeared  to  oppose  this  motion,  which  appears  to  us 
tiot  unreasonable  to  be  granted,  the  costs  of  the  opposi- 
tion must  be  paid  by  him.  If  the  amendment^  how- 
ever, occasbns  any  consequential  expense  to  the  re- 
spondents, those  costs,  I  think,  they  are  properly  en'^ 
titied  to. 

Sir  J.  Cat>ss  referred  to  the  common  practice .  of 
amending  a  record  at  the  assizes,  notwithstandmg  the 
teuse  was  set  down  in  the  cause  paper; 
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1832. 

„, '"' — '  In  the  matter  of  Hall. 

June  4  and  5. 

Where  the        XHIS  was  a  petition  to  allow  the  bankrupt's  certificate, 

hankrapt'g  oer- 

tificate  W  been  which  had  been  stayed  at  the  instance  of  three  mortga- 
instance  of  ere-  g^es^  by  an  order  of  the  Vice-Chancellor^  until  they  cpuld 
aftemards^with-  pr^^c  the  amount  of  their  debts.  They  had,  however, 
sitiontoit**and  ^^^  ®"*^®  ^^y  satisfied  their  several  debts,  and  C09- 
appear  by  coun-  gented  to  withdraw  theur  opposition  to  it. 

sel  to  consent  to  -  *^* 

its  allowance, 
the  Court  will 

allow  the  certifi.      Mr.  SwanstoUi  in  support  of  the  petition,  said,  that 

cate,  withoutthe  *  rr  r  »  » 

usual  eniana-  *  this  was  not  like  the  case  of  withdrawing  a  petition  to 

tory  aflkfavit* 

stay  the  certificate ;  in  which  case  the  creditor  was 
obliged  to  make  an  affidavit  that  he  had  received  no 
consideration  from  the  bankrupt  for  withdrawing  the 
petition ;.  Ex  parte  Gibson  (a).  But  here  the  order  to 
stay  the  certificate  has  been  already  made,  which  the 
opposing  creditors  consented  to  abandon,  having  been 
satisfied  their  debts  from  the  securities  they  held. 


Erskjne,  C.  J. — Still,  has  it  not  been  usual  in  such 
a  case  to  have  an  aflSidavit  of  the  creditor,  that  he  does 
not  abandon  the  order  by  reason  of  any  pecuniary  ar- 
rangement with  the  bankrupt  ? 

Mr.  Swansion.  Not  where  the  creditor  has  beeii 
already  before  the  Court,  and  the  merits  of  his  petition 
have  been  discussed,  and  an  order  made  upon  the  hear- 
ing of  it.  Such  a  case  as  this  does  not,  fall  within  the 
rule  laid  down  by  Lord  Eldon  in  Ex  parte  Gibsom 

The  Court  were  dispose  to  think  it  came  within  th^ 

(tf )  6  Ves.  5. 
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principle  of  the  rule,  and  desired  the  case  to  be  men-       183^2. 
tioned  again  on  the  following  day ;  but  ^Tre 

Hall. 

Mr.  Montagu  then  appearing  on  behalf  of  the  credi-       June  5. 
tors,  and  consenting  to  the  application, 

The  order  was  made  for  the  allowance  of  the  cer- 
tificate. 


£x  parte  William  Morley  and  James  Morley. — In 
the  matter  of  Richard  Govett  and  John  Leigh.       wettmhuur 

^^  JwM  8  and  9. 

THE  petitioners  in  this  case  had  proved  under  the  it  is  no  objec 
commission  as  separate  creditors  of  the  hanknxpt  Leigh;  of  a  debt  under 
and  they  now  petitioned  for  an  order  to  expunge  the  ^^q|  thaTaM^' 
proof  of  one  Thomas  Sherlock  made  against  Leigh's  hJ^JJo^fJ!  H 
separate  estate,  and  to  stay  the  dividends  payable  to  ^»<J«'?>e»cond 

r  '  «'  r  J  commission,  un- 

tile creditors  of  tiie  estate,  under  the  following  circum-  ^er  which  the 

^  bankrupt  has 

stances.  obtained  his 

certificate,  if 

The  commission,  under  which  tiiis  proof  was  made,  the  bankrupt 

has  not  paid  15t« 


against  Govett  and  Leigh  on  the  1 1th  September  in  the  pound 
1823.  But  it  appeared,  that  no  less  tiian  four  previous  commiMion. 
commissions  of  bankrupt  had  been  issued  against 
Leigh;  one  on  the  19tii  July  180S,  another  on  the' 
17th  August  1811,  another  on  the  15tii  September 
1815,  and  anotiier  on  the  28th  October  1820,  under  all 
which  he  had  obtained  his  certificate;  though  no 
dividend  had  been  ever  paid  to  the  creditors  under 
any  of  these  four  previous  commissions.  The  proof 
losiAe' hy  Sherlock  under  the  present  commission  was 
fi)r  TOO/.  18f.  upon  four  several  bills  of  exchange,  the 
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1832,  ^ongidevation  for  wbich^  as  aUted  in  the  ]petitiaB» 
Ex  parte  ^^^  ^^^  goods  sold  and  delivefed,  and  moniea  lent  and 
and  anotber.  Advanced,  by  him  to  Leigh,  previous  to  or  about  the 
yfar  1814.  The  petiticHiiers*  being  advised  that  the 
debt  was  barred  by  the  statute  of  limitations,  and  that 
the  proof  could  not  in  other  respects  be  sustained, 
^pplicMi  to  the  Couumssioners  to  expunge  it ;  but  the 
Commissioners,  after  an  investigation  intQ  ibo  eii^^um- 
stances  under  which  the  debt  was  contracted,  declined 
to  expunge  the  proof.  In  March  1830,  a  dividend  of 
4fS.  6d.  in  the  pound  was  declared  under  Leigh's  sepa- 
rate estate,  and  there  were  other  funds  distributable 
among  his  separate  creditoi^. 

Leigh  the  bankrupt  stated  in  an  explanatory  affi- 
davit, t)iat  in  the  years  18H  and  1815  ha  waa  indebted 
to  Skerhek  in  404/«  and  upwards^  on  the  baUnce  af 
aceounts  for  goods  bought  by  bi»  of  Skerioekf  aad 
that  in  1815  a  cownmiwion  (one  of  those  idnady  mm^ 
tioned)  issned  against  hila,  under  which  be  obtained 
his  certificate ;  but  Sherhek  did  not  prove  hia  debt 
under  that  commission.  That  in  the  year  1819  Leigk 
h*d  oc€afli(Mi  to  go  to  Ireknd,  when  Skerhek  threatp 
ened  immediate  proceedings  against  him,  if  he  did  not 
arrange  the  payment  of  this  debt ;  when  Leigk,  finding 
the  certificate  obtained  under  his  bankruptcy  in  Eng- 
land would  be  no  protection  against  Irish  ereditora,  and 
through  fear  of  bdng  deprived  of  his  fiberty,  was  in* 
duced  to  give  Skerhek  ^  bUla  in  queataon,  namely,  aa 
aoeeptanee  dated  ihe  12th  April  1810,  payable  at  19 
months,  for  160/. ;  and  three  others  dated  respeolively 
t}ie  SSA  Marqh  1819,  one  payable  at  two  years  far 
100/.,  another  payable  at  three  years  Sow  160L, 
and  another  payaUe  four  yearn  after  date  for  158/«, 
making  together  the  sum  of  638/.  Ifis,    That  Sherhek 
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did  not  prove  wy  debt  under  the  subsequent  oowntis"       I8df  • 
akm  issued  against  Leigh  in  1820;  but  when  Leigh      ^Z^ 
was  confined  in  the  Fleet  prison  for  debt,  Sherlock    JJ^^JJwL 
caused  a  detainer  to  be  lodged  against  him  for  160/., 
the  amount  of  the  first  mentioned  bill  of  exchange 
wluoh  had  then  become  due;  at  which  time  Leigh  had 
not  obtained  his  certificate  under  the  commission  in 
18^  but  he  obtained  it  early  in  1831  ^  previous  to 
which,  howe?er,  he  was  discharged  by  an  order  of  the 
Court  for  Relief  of  Insolvent  Debtors. 

Mr.  Twke  and  Mr*  Keene^  for  the  petitionen  The 
debt  of  Sherlock  was  barred  by  the  statute  of  lia^-* 
tions,  or  by  the  certificate  obtained  by  the  bankrupt 
Leigh,  under  one  or  other  of  the  two  separate  com- 
nussions,  which  issued  against  him  in  the  years  1815 
and  1890.  Or  if  the  debt  be  not  so  barred,  Sherlock 
bad  no  right  to  prove  these  bills  of  exchange  under 
dda  commission,  but  ought  to  have  made  them  available 
under  some  one  of  the  former  commissions.  For  it  would 
be  unjust  towards  the  creditors  under  the  commission 
now  in  prosecution,  that  when  Sherlock  could  have 
proved  these  bills  under  one  of  the  fi)rmer  commissions, 
he  should  be  permitted  to  lie  by  and  help  himself  to 
funds,  which  are  properly  divisible  amongst  those  credi- 
tors, whose  debts  were  contracted  with  the  bankrupt  in 
die  interval  between  the  last  commission  and  the  issuing 
<>f  the  present  one.  The  consideration  for  SherlocVn 
debt  appears  to  have  been  goods  sold  and  money  lent 
by  him  to  the  bankrupt  about  the  year  1814,  which 
was  nine  years  before  the  issufaig  of  the  present  commis- 
sion. He  should  theiefore  have  proved  Bis  debt  under 
the  commission  which  issued  in  1815,  or  the  subsequent 
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1832^  one  in  1820;  for,  under  the  old  law  of  bankruptcy,  as  it 
£z  parte  existed  previous  to  the  6th  Geo.  4.  c.  16,  a  third  com- 
and  another.  "Mission  vested  all  the  bankrupt's  estate  in  the  assignees, 
notwithstanding  he  had  not  paid  15^,  in  the  pound 
under  a  second  commission;  Hovill  v.  Browning  (a). 
By  his  own  laches,  merely,  was  Sherlock  prevented 
firom  proving  his  original  debt  under  the  third  commis- 
sion. And  as  to  the  bills,  we  contend  they  were  ob- 
tained illegally,  having  been  given  by  him  under  duress ; 
but,  at  any  rate,  he  might  have  proved  the  amount  of 
them  under  the  fourth  commission.  For,  if  the  third 
commission  was  valid,  the  fourth  would  be  valid  alsp, 
having  been  issued  before  the  6  Geo.  4.  c.  16. 

Mr.  Swamton,  for  the  respondents,  cited  the  case  of 
Ex  parte  Buckle  (6),  where  creditors,  who  had  ob- 
tained an  order  to  prove  under  a  second  commission, 
under  which  !&.  in  the  pound  was  not  paid,  were  held 
to  be  entitled  to  prove  their  debts  under  a  third  com- 


mission. 


Erskine,  C.  J. — ^This  appears  to  me  a  very  clear 
case.  The  bills  were  given  by  the  bankrupt  to  Sher^ 
lock  in  1819;  the  commission  under  which  Sherlock 
proved  them  issued  in  1823 ;  the  statute  of  limitations, 
therefore,  does  not  apply.  It  is  quite  clear,  from  the 
case  of  Hotdl  v.  Browningy  that  the  original  debt  was 
not  barred,  as  the  bankrupt  had  not  paid  15s.  in  the 
pound  under  any  of  the  former  commissions.  If  a  case 
of  duress  had  been  made  out  against  Sherlock^  then 
indeed  he  could  not  have  proved  for  these  bills.  But 
here  there  was  none;  the  creditor,  {tccordingto  the  bank- 

(a)  7  Eait,  154.  (b)  1  G.  &  J.  33. 
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nipt's  own  showing,  having  only  threatened  legal  pro-        ISS2. 


against  him^  if  he  did  not  make  some  arrange-  £x  parte 
ment  for  the  payment  of  the  debt,  which  the  creditor  ^^^  another. 
had  a  perfect  right  to  do.  But  it  is  said,  that  although 
we  may  think  the  proof  on  the  bills  ought  not  to  be 
expunged,  yet  we  should  make  an  order  for  the  pay- 
ment of  the  dividends  to  be  postponed.  But  the  cre- 
ditor could  have  sued  the  bankrupt  at  law  on  the  bills, 
and  have  taken  out  execution  against  him;  nor  would 
a  Court  of  Equity  have  prevented  him  from  doing  so. 
I  diink,  therefore,  that  we  should  not  be  justified  in 
depriving  a  creditor  of  a  legal  right,  because  the  enforc- 
ing it  may  be  a  hardship  on  the  other  creditors. 

Sir  A.  Pell. — The  original  debt  in  this  case  was 
contracted  since  the  two  first  commissions  against  the 
bankrupt,  and  previous  to  the  third;  and  the  question 
is,  whether  his  certificate  obtained  under  the  third 
c(»nmission  does  not  discharge  the  debt.  I  had,  at 
first  a  doubt  in  my  mind  on  this  subject;  but  I  do  not 
think,  that  it  should  prevent  my  concurring  in  the 
judgment  of  the  rest  of  the  Court.  With  respect  to 
the  operation  of  the  statute  of  Umitations, — the  debt, 
which  was  contracted  in  1814,  would  of  course  be  barred 
by  that  statute  in  1823,  if  it  had  not  been  for  the  bills 
given  by  the  bankrupt  in  1819.  But  those  bills  created 
a  new  debt,  which  is  therefore  not  aflfected  by  the  pro- 
visions of  that  statute. 

Sir  J.  Cross. — ^This  is  an  apphcation  to  expunge 
the  proof  of  a  debt  for  700/.  admitted  eight  years  ago; 
and  it  appears  to  me,  that  the  petitioners  have  laid  no 
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USt.       SomidBtion  whaterMr  finr  our  grantiDg  tudi  an  applio^ 


Sir  G.  Rose  also  concurred. 

Petition  digmiigcd  wMi  cofts* 


WatmbuUr, 
Jiime9. 

A  btnknipt, 

Cnoof  tohis 
kninCcy, 
g»f  e  t  Dond  to 
tnuteei  for  the 
pA^meotof 
6000i.  and  in- 
terett,  as  t  pro- 
vinoD  for  hii 
daogliter  on  her 
marriage.    The 
tnttteei  having 
proved  the 
amount  under 
the  commiiiion, 
a  petition  vrai 
preiented  to 
expunge  the 
proof,  the  bank- 
rupt alleging 
that  when  the 
bond  wai  given 
it  was  untwr- 
stood  between 
him  and  the 
obligees,  that  it 
wu  only  to  be 
available  in  the 
event  of  the 
succoM  of  a 
certain  specula* 
tion : — Held, 
that  such  parol 
evidence  was 
not  admissible 
to  control  the 
absolute  effect 
of  the  bond. 


8SC0MD  CAfB. 

Ex  parte  Morlby. — In  the  matter  of  Govett  and 

Leigh. 

This  was  a  second  petition  of  the  sain#  partiei^ 
praying  for  an  order  to  expunge  another  proof  made 
in  the  same  bapkruptqr,  against  the  aqparate  estete 
of  Leigh f  which  had  been  adwttad  under  the  follawv 
ing  circumstaqces. 

The  bankrupt.  Join  Leigh,  on  the  81st  Paoenibar 
IS^lfpievious  to  themarnage  of  his  davgbterAfary4w 
Scfphia  Leigh  with  Joseph  William  FurUmg^  f  ntere4 
into  a  bond  to  John  Smith  Furlongs  Thomas  Ckughtem^ 
and  Thomas  Leigh^  conditioned  for  thf  payment  to 
them  of  the  sum  of  5000/.  and  inter^t  on  the  Idt^ 
January  then  nmt*  upon  certain  trusts  for  the  bm^( 
of  the  said  Joseph  William  Furh^fg  an4  Mary  4^^ 
Sophia  height  and  the  issue  of  their  intended  maxr 
riage«  The  commisaioni  und^r  which  t^e  prpof  wa« 
made^  issued  on  the  11th  September  \9^t  W^en  Johf^ 
Smith  Furlong,  on  behalf  of  himself  and  his  co-trustees, 
proved  the  sum  of  SiS^/vf^r  principal  w4  iptereat  due 
on  the  bond. 

The  petitioners  alleged,  that  before  the  marriage  of 
Joseph  William  Furlong  with  the  daughter  of  Leigh, 
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be  had  entered  into  partnership  with  Leigh  in  some  ex«  U^^ 
tensive  speculation  to  the  Cape  of  Grood  Hope ;  and  that  Ek  pwie 
it  was  agreed  between  them,  that  the  money  secured  by  ^^^  * 
the  bond  should  be  paid  out  of  the  produce  of  that  spe* 
eohuion,  and  that  the  bond  was  only  to  be  available  in 
the  event  of  the  speculation  realizing  sufficient  to  pay  the 
same.  The  speculation,  however,  was  not  proceeded 
withj  but  a  vessel  called  the  Sir  Godfrey  Webster  way 
pordieaed  by  the  bankrupt  Leigh,  and  fitted  out  for  the 
intended  voyage  at  an  expense  of  5000/.  and  upwardsi 
as  part  of  his  share  of  the  capital  of  the  partnership* 
and  transferred  by  him  to  J.  W.  Furlong;  which  vessel 
with  the  outfit  was  afterwards  sold  by  J.  W.  Furlong, 
wkfaout  the  authority  of  Leigh:  Furlong  receiving  the 
proceeds  and  applying  the  same  to  his  own  use.  The 
petitioners  asserted,  that  as  the  speculation  was  not 
proceeded  with,  it  was  never  intended  that  the  bond 
should  be  acted  upon  or  enforced ;  and  that  neither 
CUmghion  nor  7.  Leigh  executed  the  articles  referred 
to  in  the  bond,  or  in  any  manner  interfered  in  the 
trusts  thereof,  and  that  /.  S.  Furlong  did  not  execute 
the  articles  until  after  the  present  commission  issued 
against  Leigh.  That  a  bond  of  the  same  amount  wai 
at  the  same  time  given  by  J.  IF.  Furlong  to  J,  S.  fVfr« 
long,  T.  Ciaughton,  and  T.  Leigh  f  but  that  such  last^ 
mentioned  bond  had  never  been  enforced  against 
X  FF.  FurUmg,  by  reason  of  the  speculation  to  the 
Cape  of  Good  Hope  being  abandoned*  That  when 
die  bond  was  pven  by  Leigh,  he  had  only,  a  fiiw 
months  previously  obtained  his  certificate  under  a 
former  commission;  and  that  shortly  after  the  dat€i 
of  the  bond  he  became  embarrassed  in  his  circum- 
stances, and  in  the  April  following  was  arrested  for. 

Eg 
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lSd2.       debt^  and  surrendered  to  the  King's  Bench  priflon; 

£z  parte      ^^^  ^^^^  ^^  ^^  ^  ^^^7  ^  ^®  B^"'^  7^^^  ^  firesh 
MoBLST.      commission ,  of  bankrupt  issued  against   him,  under 

which  he  was  duly  found  a  bankrupt.  That  an  appli- 
cation had  been  made  to  the  Commissioners  to  expunge 
the  proof  upon  the  usual  undertaking;  and  a  private 
meeting  being  held  by  them  on  the  7th  November  1831 
to  investigate  such  proof,  at  which  Leigh  was  examined 
upon  oath,  one  of  the  Commissioners  decided  that  the 
proof  ought  to  be  expunged,  another  thought  the  con- 
trary, and  the  third  declined  to  give  any  opinion. 

The  petition  then  went  on  to  state,  that  in  the  month 
of  February  last  the  assignees  preferred  a  petition  to 
this  Court,  stating  (amongst  other  things)  that  on  the 
16th  March  1830  a  dividend  of  4«.  6d,  in  the  pound 
had  been  declared  on  the  separate  estate  of  Leigh,  and 
stating  also  that  four  previous  separate  commissions 
had  issued  against  Leigh  in  the  years  1811,  1813, 
1815,  and  18S0,  under  neither  of  which  had  any  divi- 
dend been  declared,  though  Leigh  had  obtained  his 
certificate  under  every  one  of  these  four  commissions; 
and  stating,  further,  the  payment  by  the  assignees  into 
the  Bank  in  the  name  of  the  Accountant-General  of 
the  sum  of  1705/.,  that  being  the  gross  amount  of  the 
dividend  declared  under  the  separate  estate  of  Leigh; 
and  that  this  sum  was  laid  out  in  the  purchase  of  1860/. 
I  17 s.  3  per  cent,  consols;  which  the  petitioners  prayed 
might  be  sold,  and  the  proceeds  paid  to  the  assignees* 
That,  petition  came. on  to  be  heard  on  the  17th 
February  last,  when  the  Court  made  an  order  as 
prayed. 

The  prayer  of  the  present  petition  was,  that  the 
proof  of  J.  iS.  Furlong  for  5435Z*  might  be  expunged. 
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that  the  costs  of  the  petitioners  might  be  paid  out  of       ^^^* 
LeigKs  separate  estate,  and  that  in  the  mean  time  the      Ezpaite 
dividend  so  declared  under  that  estate  might  be  stayed. 

The  facts  stated  in  this  petition  were  supported  by 
the  affidavit  of  Mr.  Knighty  a  solicitor,  who  swore 
that  Mr.  Morruan,  one  of  the  assignees,  informed 
him  that  Leigh  never  recognized  this  debt,  nor  in  any 
manner  allnded  to  it  on  passing  his  last  examination ; 
and  that  Morrison  invariably  protested  against  the 
right  of  J.  S.  Furlong  to  prove  such  debt.  That 
the  proof  was  admitted  by  Davies,  the  other  assignee, 
without  the  concurrence  or  knowledge  of  Morrison, 
who  complained  to  the  Conmiissioners  on  the  subject; 
that  Davies  was  upon  intimate  terms  with  X  W.FuT' 
long,  and  that  Morrison  had  no  doubt  that  his  co- 
assignee  connived  at  the  admission  of  the  proof.  Mt.' 
Knight  further  swore,  that  no  steps  whatever  had  been 
taken  to  investigate  the  circumstances,  or  to  call  upon 
J.  W.  Furlong  to  account  for  the  proceeds  of  the  vessel 
and  the  stores  so  sold  by  him. 

In  answer  to  these  allegations,  J.  W.  Furlong  made 
an  affidavit,  in  which  he  deposed  as  follows : — ^That  the 
bond  in  question  was  given  by  Leigh,  with  a  warrant 
of  attorney,  on  the  occasion  of  the  deponent  marrying 
Leigh's  daughter,  as  her  marriage  portion,  and  was 
accordingly  vested  in  the  trustees  of  the  marriage  seU 
tiement  for  the  benefit  of  the  daughter  and  her  issue ; 
but  the  deponent  positively  denied  that  it  was  given 
with  the  understanding  alleged  in  the  petition,  or  that 
there  was  in  fact  any  understanding  whereby  the  effect 

• 

of  the  bond  could  be  varied  or  rendered  conditional  or 
nugatory ;  except  an  arrangement,  by  way  of  further 
or  collateral  security,  that  the  profits  to  arise  to  Leigh, 


t4  CA»£S  IN  BANKRUPTCr^ 

ISSft.  by  reason  of  an  intended  partnership  between  him  and 
l^~^  the  deponent,  but  which  never  took  effect,  should  be 
MoBLET.  applied  in  payment  of  the  bond.  That  in  consideration 
of  this  marriage  portion,  the  deponent's  father  was 
faiduced  to  enter  into  a  coyenant  with  the  truatees,  to 
•eeure  to  the  deponent  a  certain  proportion  of  his  pro* 
perty  payable  at  his  decease.  That  he  beliered  die 
ship  called  the  Sir  Godfrey  Webiier  was  not  purchased 
«r  fitted  out  by  Leigh,  bat  was  purchased  by  Thomas 
Claughtan,  one  of  the  trustees,  or  by  Leigh  as  lua 
agent  f  and  was  by  him  sold  to  the  depon^it,  and  the 
fitting  out  of  the  Tessel  was  paid  for  by  the  deponent 
alone;  and  that  Leigh  had  nerer  any  property  or 
interest  in  the  ship ;  but  that  i£  the  inftoided  partBer* 
ship  had  taken  effect,  it  was  intended  to  have  given 
him  a  certain  share  or  interest  therein.  That  at  d&e 
time  of  these  transactions  deponent  believed  Leigh  to 
be  a  person  of  very  considerable  property,  having 
never  been  informed  of  his  previous  bankruptcies; 
and  that  in  confirmation  of  the  deponent's  bdef  in 
the  ability  of  Leigh  to  fiilfil  the  undertaking  entered 
into  by  him  with  the  deponent, — when  Leigh  attereA 
to  pay  the  amount  of  the  bond  to  the  trustees,  but 
alleged  that  he  could  make  much  better  interest  of 
the  money  in  his  trade,  if  the  same  was  not  locked 
npf — the  money  was  not  insisted  upon ;  and  the  depo* 
Mnt  still  believed  that  if  all  Leigh's  accounts  had  been 
properly  made  out,  he  would  appear  to  have  been  then 
perfectly  solvent.  That  so  far  firom  Leigh  not  reeog* 
nizing  the  debt,  as  stated  in  Mr.  Knight's  affidavit,  he 
advised  the  deponent  by  letter,  that  a  proof  for  the 
0000/.  should  be  forthwith  made  on  his  estate.  That 
^o  far  from  the  deponent  being  on  intimate  ttfrna 
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Ikme9,  tlie  oilier  aasignee,  be  consideifed  him  a  most       1^52. 
▼ezatiotis  and litigkins  opponent;  and  instead  of  Dories      ^xfotft 
eonnmng  at  the  proof  of  the  deH  H  was  most  violently      ^o^uy. 
vnd  olfatinately  oppoaed  by  his  counsel  in  every  possible 
Iray.    The  deponent  added>  that  there  were  issue  of 
the  marriage  two  children,  now  living. 

In  reply  to  this  affidavit,  Leigh,  the  bankrupt, 
awore,  that  the  bond  and  warrant  of  attorney  and 
marnage  setdement  were  executed  by  the  deponent 
upon  the  following  understanding,  namely,  that  Leigk 
having  purchased  the  Sir  Godfrey  Webster,  a  part^ 
nersbip  should  take  place  between  Leigh,  Furlong, 
and  LeigVs  son,  to  be  called  **  the  Cape  of  Good 
Hope  Concern,"  for  the  purpoae  of  general  merchan- 
diae;  of  which  Leigh  was  to  receive  one  half  die 
profiCa,  furlong  one  quarter,  and  LeigVa  son,  who  was 
then  at  the  Cape,  the  remaining  quarter  ;  and  that 
Furlong  was  to  go  out  to  the  Cape  as  the  acting  partner 
in  tfie  ship.  That  Leigh's  share  of  the  profits  was  to 
Remain  in  the  concern  and  to  accumulate  until  it  should 
amount  to  fiOOW.,  when  the  same  was  to  be  paid  over 
to  the  trustees  in  satisfaction  of  the  bond,  warrant  of 
attorney,  and  marriage  setdement.  That  Z^^A  paid 
tat  the  ship  8000/.,  and  for  the  outfit  1000/.  and  up- 
wards* That  the  ship  was  registered  in  Furlong^^ 
name,  but  as  a  trustee  for  die  concern ;  and  before  the 
dnp  could  sail  Leigh  became  embarmssed,  when  JRsr- 
bn^  sold  dke  ship  for  1700/1,  and  paid  off  die  ship's 
debts  aimmndng  to  600/.,  as  idso  100/;  to  Leigh,  re- 
tskdag  to  himself  the  residue.  That  Qie  ship  was 
leid  at  ar  vety  great  sacrifioe,  iridiout  Furlong  having 
|iaid  one  shiEng  for  die  lAdp  or  disbursements  other 
duu  two  sums  last  .mtntiowd*    That  Leigh  never 
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1852.       made  any  other  offer  of  payment  of  the  5000/.,  nor 

£3j  parte      ever  agreed  or  contemplated  the  payment  of  the  SOOOL, 

MoBLBY.      other  than  under  the  agreement  entered  into  on  account 

of  the  ship ;  and  that  Furlong  had  not  any  means  of 

making  payments  on  account  of  the  ship,  as  set  forth  in 

his  affidavit. 

Mr.  TwUs  and  Mr.  Keene,  for  the  petitioners.  It  is 
not  intended  in  this  case  to  impeach  the  original  con- 
tract between  the  parties.  The  bond  given  by  the 
bankrupt  was  clearly  a  valid  bond  for  5000/.  But  it  is 
contended,  that  certain  circumstances,  which  have  since 
occurred,  would  induce  a  Court  of  Equity  to  restrain  the 
obligee  from  proceeding  at  law  upon  that  bond.  The 
objection  to  the  proof  in  this  case  is  not  in  rem,  but  in 
personam.  When  the  bond  was  given  by  the  bankrupt 
to  the  trustees,  a  partnership  was  in  contemplation  be- 
tween the  bankrupt  and  J.  W,  Furlong  i  and  it  was  then 
understood  between  them,  that  the  bond  was  not  to  be 
paid  until  Leigh's  share  of  the  profits  should  amount  to 
5000/.    This  partnership,  which  was  to  consist  of  a  joint 

adventure  to  the  Cape  of  Good  Hope,  never  took  effect; 

• 

for  J.  W,  Furlong  had  by  his  own  act  prevented  the  ad* 
venture  from  being  proceeded  with,  having  sold  the  ship 
which  was  fitted  but  for  the  intended  voyage,  and  re- 
taining  1000/.  arising  from  the  proceeds  of  the  sale.  It 
is  admitted,  that  parol  evidence  is  not  admissible  to  vary 
the  terms  of  a  written  agreement ;  but  it  has  been  de« 
cided,  that  such  evidence  may  be  admitted  to  raise  an 
equity ;  Davis  v.  Simmons  (a).  We  contend,  thereforci 
that  we  have  raised  two  equities  in  this  case.  Firsif 
it  was  never  the  intention  of  the  bankrupt  to  give  the 

(a)  1  Cox,  404. 
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obligees  of  the  bond  any  thing  except  what  might  arise        ^^^^* 
firom  the  adventure  to  the  Cape  of  Good  Hope ;   and      Ez  parte 
Secondly y  that  J.  W.  Furlong  has  received  lOOOA  from 
the  proceeds  of  the  sale  of  the  ship,  which  he  is  bound 
in  equity  to  repay  to  the  bankrupt's  estate. 

Mr.  Swansian,  for  the  respondents,  was  stopped  by 
the  Court. 

ErskinEi  C.  J. — The  parol  evidence  in  this  case,  by 
which  it  is  sought  to  control  the  effect  of  a  written 
obligation  of  the  bankrupt  under  seal,  appears  to  be  of 
matters  which  existed  previous  to  the  execution  of  the 
bond.  '  It  is  laid  down  in  the  case  of  Rawson  v. 
Walker  {a) f  that  parol  evidence  is  not  admissible  to 
show,  that  a  promissory  note,  purporting  to  be  payable 
on  demand,  was  intended  by  the  parties  to  be  payable 
only  on  a  contingency.  Now,  though  in  cases  of  fraud 
or  where  the  consideration  is  illegal,  a  party  to  a  deed 
may  show  a  different  consideration  from  what  is  ex- 
pressed in  the  deed ;  yet  it  is  quite  impossible  to  say, 
that  when  I  give  a  bond  by  which  I  make  my  heirs 
liable  to  the  payment  of  a  sum  of  money,  parol  evidence 
is  admissible  to  show  that  the  obligation  was  not  to 
extend  to  my  heirs,  but  to  be  binding  only  on  myself. 
Neither  can  it  in  this  case  be  received  to  show,  that 
the  bond  was  not  what  it  is  expressed  to  be,  namely,  a 
bond  payable  absolutely,  but  merely  on  a  contingency. 

Sir  A.  Pell. — A  party  may,  it  is  true,  prove  other 
cdnsiderations  than  those  which  are  expressed  in  a  deed. 
This  was  decided  by  Lord  Kenyan  and  the  Court  of 

(<s)  1  Star.  361. 


MM&nr. 
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isa*«  King's  BcDcby  in  tbe  case  of  the  Kingr.  Scamm&nden{a). 
I  happened  to  be  in  Court  at  the  time  that  case  was 
dLedided)  and  remember  it  well.  It  was  a  question  of 
seltlemeiit  depending  upon  the  9  Oeo.  L  c«  7.  s.  5| 
that  is^  whether  the  purchase  modej  given  far  an  estate 
amounted  to  SOL,  or  not.  The  consideration  expressed 
in  the  deed  of  con^reyaaee  was  oidy  98/*;  and  it  was  ' 
ruledy  that  parol  evidence  was  admissible  to  prDVe  that 
30/.  was  the  real  consideration.  But  that  case  was 
decided  under  special  circmnstances,  and  cannot  gcrrem 
the  present*  It  appeared  in  that  case,  that  the  pur- 
chase deed  had  been  already  preptfed  specifying  di0 
emsideration  to  be  9^,  and  that  since  the  contract  fbr 
the  porehase  the  vendor,  having  had  80/.  otfered  fer 
the  estatei  refueed  to  execute  the  deed,  unless  the  pur« 
chaser  made  up  that  autn ;  upon  which  the  latter  paid 
the  additioDid  sum  of  21^  without  having  the  considera-' 
fioD  altered  that  was  originaUy  expressed  in  the 
deed  (b).  The  evidence  in  that  case  was  not  contradic*' 
tory,  but  merely  explanatory,  of  the  deed.  Here  the 
bond  is  expressed  to  be  for  the  pajrment  of  money 
abaolut^i  and  at  all  events ;  and  therefore  evidence 
eaonot  be  reoeived  to  show,  that  it  waa  to  be  payaUe 
mly  out  of  a  particular  fund* 

Sir  J.  C&086. — If  there  had  been  any  fraud  in  Aia 

(a)aT.E.474* 

(fr)  Mr.  PfttUtpf *s  obwrvttioQ  upon  the  case  of  Bet  y.  Scammondtn,  in  hit 
▼alaable  book  of  evidence,  affords  a  just  illustration  of  the  grounds  on  which 
tist  cilie  Wis  decided.  "  The  ebjecT  of  the  proposed  eHdence,"  he  says, 
"  wee  bol  to  centrediet  the  tndentaie^  but  tomeeflna  an  iadependeot  ori» 
ktenl  fact,  namely,  whether  30/.  had  been  bfiidjUejwtd-es  a  conndecalimi 
for  the  purchase  of  the  estate  ^  upon  which  fact  the  settlement  would 
depend." 
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transacfcioD,  the  case  would  have  been  di£fereiit.     But        1B32. 
as  it  isy  I  think  no'  parol  evidence  is  admissible  to  do     ^-^^ 
away  with  the  eftet  of  the  boDd.  Mom.«t. 

Sir  G.  Ross  concurred. 

Petitioii  dismissed  with  costs* 


Ex  parte  Booth. — Li  the  matter  of  Dkaper.  Watmhuier 

f^  June  9. 

J;  HIS  waaapetitkni  of  aa  equitable  mortgagee  of  a  Abankrapt, 
lease,  for  the  sale  of  the  mortgaged  premises^  upon  the  nenhip'Jith  ir., 
usual  terms.  It  appeared  that. the  bankrupt,  when  the  J^^  credit; 
lease  was  deposited  with  the  petitioner,  was  in  partner-  ^^p  Softer- 
ship  wkh  a  person  of  the  name  otKoe,  and  that  some  ^^^^^' 
time  after  the  deposit  the  partnership  was  dissolved,  vrangementik 

*  *"  are  made  00- 

when  an  arrangement  was  made  between  them  as  to  the  ^^"^^^  tbebank* 

**  ,  nipt'andth« 

retention  of  the  stock  in  trade,  and  the  payment  of  the  Mi««nt  psftstt* 

partnership  debts.  subMqseM  ai^ 

Tanj^jMMttt  OT 
tbts  kind  will 

Mtr.  Keene  appeared  for  Ihe  petitioner.  ^mm  the  rights 


Mr.  ChanneU^  for  the  solvent  partner  Koe,  com^  Sti^Sli^iiSI*' 
tended  that  he  had  an  interest  in  the  lease,  and  that  it  ^^^i''*  P^ 

'  Order  ferlte 

oottU.  not,  under  these  circumstances,  be  sold  in  the  ^^ ^ 
same  way  as  if  the  partnership  had  continued,  and  a 
joint  GommiaBioii  had  issued  against  both  partners* 

£ii8KiNE,  C.  J^.-^There  is  nothing  whatever  in  this 
objection.  Any  subsequent  arrangement  made  between 
the  bankrupt  and  his  partner  will  not  affect  the  rights 
of  the  patitioner  under  the  original  deposit*  He  is 
thesefora  entitled  t9  the  usual  order,  as  in  other  cases;^ 
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1832. 

wftKmmmtFf 

JumXZ, 

AUhoaghui 
equitable  niort- 

waife  bis  pri? i- 
lege  to  bid,  tbe 
•fsigneee  fluiitt 
still  have  tbe 
conduct  of  tbe 
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Ex  parte  Smith. — In  the  matter  of  Habrison. 

Mr.  SWANSTON  appUed  Id  this  case  on  behalf  of 
an  equitable  mortgagee,  that  he  might  have  the  conduct 
of  the  sale  of  the  mortgaged  prenuses,  as  he  had  waived 
his  privilege  of  applying  for  leave  to  bid  at  the  sale. 


The  Court,  however,  thought  that  as  it  was  always 
usual  for  the  assignees  to  conduct  the  sale  in  these 
cases,  the  practice,  which  operated  as  a  proper  pro- 
tection for  the  interests  of  the  general  creditors,  was 
too  reasonable  to  be  disturbed;  and  refused  the  appli- 
cation. 


BuUdivgi, 
June  21. 

Tbe  p^tioner, 
an  equitable 
mortgagee  of 
leaienold  pro« 
pertVi  obtained 
an  Order  for  a 
sale,  at  wbicb 
960/.  was  bid 


Ex  parte  William  Baldock. — In  the  matter  of  Wil- 
liam Balbock  Moore. 

xHE  petitioner  in  this  case  was  a  creditor  of  the 
bankrupt  to  the  amount  of  15,000/.,  and  stated  the  fol- 
lowing circumstances  in  his  petition.  The  commission 
issued  on  the  14th  May  1831,  and  on  the  37th  May 
1831  the  petitioner  obtdned  an  order  of  the  Vice- 

Ibr  the  mort- 

nged  premises,  Chancellor,  referring  it  to  the  Commissioners  to  inquire 

but  they  were         ,      ,  •  .'.  •    i«  i» 

bought  in  by      whether  the  petitioner  was  an  equitable  mortgagee  of 

direction  of  the  iti  4>iii  i  • 

assignees.  The  ^°7  P^^  ^f  ^"^  estate  of  the  bankrupt,  and  to  ascertam 
wlurds  aimlied '  ^^^  amount  of  his  debt,  and  directing  a  sale  of  the 
lioners  for*"""  mortgaged  premises  to  be  conducted  by  the  assignees^ 
b? A*'oId '  '^^  Commbsioners  found,  that  the  petitioner  was  an 
(hey  made  being  equitable  mortffaffee  of  various  leasehold  premises  of 

unsatisfactory  to     ^  ^^  '^ 

bim  u  to  the  time  of  sale,  he  refused  to  accept  it ;  and  the  assienees  afterwards  obtained 
another  Order,  when  tbe  highest  bidding  was  only  660/.:— Held,  that  the  petitioner,  by 
applying  for  a  second  sale,  waived  any  claim  against  the  assignees  for '  the  diiterence  in  the 
amount  of  the  biddings  at  tbe  first  and  second  sale ;  but  that  be  was  entitled  to  be  indemnified 
from  the  ground-rent  and  all  expenses  incurred  since  the  first  sale. 

In  the  oidinaiy  practice  of  bearing  a  petition  on  affidavit,  it  is  iiregular  for  a  counsel  to 
examine  a  witness  iS«d  voce,  without  any  previous  Order  of  the  Court  obtained  for  that  purpose. 
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the  bankrupt,  which  they  recommended  should  be  sold  1882. 
by  auction.  Previous  to  the  day  appointed  for  the  £i[^^^ 
sale  of  part  of  these  premises,  which  consisted  of  sundry  Baldock. 
messuages,  warehouses  and  stables  in  Green  Arbour 
Court,  in  the  city  of  London,  the  petitioner  caused  the 
premises  to  be  vahied  by  a  surveyor,  who  valued  them 
at  900/.,  subject  to  the  ground  rent ;  but  the  assignees 
prohibited  the  auctioneer  from  selling  them  under  the 
price  of  1800/.,  though  they  had  notice  from  the  peti- 
tioner, that  he  should  hold  them  responsible  for  any 
loss  that  might  be  incurred,  in  consequence  of  their 
putting  a  reserved  bidding  upon  the  premises  so  much 
above  what  they  were  really  worth.  On  the  1 5th 
November  18S1  the  premises  were  put  up  to  auction, 
when  there  was  a  bon&Jide  bidding  of  950/*,  but  the 
pcsmises  were  bought  in  by  direction  of  the  assignees. 
At  a  subsequent  meeting  of  the  Commissioners  on  the 
SSd  November,  the  petitioner  appUed  to  the  Commis- 
sioners for  a  peremptory  order  for  the  sale  of  the  pre- 
mises without  reserve,  which  the  Commissioners  declined 
to  make,  doubting  their  authority  to  do  so..  The  peti- 
tioner, being  afterwards  unable  to  come  to  any  settle- 
ment with  the  assignees  for  the  sale  of  the  premises, 
summoned  a  meeting  of  the  Commissioners  on  the  27th 
December  following,  for  the  purpose  of  obtaining  the 
same  order  he  had  previously  applied  for,  when  the 
Commissioners  would  only  make  an  order  for  the  sale 
of  the  property  in  the  April  following;  which  order  the 
petitioner  declined  to  accept,  as  the  rent  was  going  on, 
and  it  appeared  to  him  doubtful  whether  as  much  would 
be  offered  for  the  property  as  had  been  offered  before; 
and  he  therefore  urged,  that  it  should  be  sold  at  such  a 
time  as  would  enable  the  parties  to  complete  the  sale 
before,  the  Sfith  March,  when  the  rent  would  become 
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J88&  due*  Thm  aidgneea  afterwards  obtaiiied  an  order  for 
^TI^  the  safe  on  the  11th  May^  when  the  premises  were,  bj 
Balpock.  |]|0|p  direction,  again  pot  up  to  auctkmi  with  a  reserved 
bidding  of  9fiD/»  9  when  the  highest  bandji^  Indding 
was  onlj  650iL  The  petitioner  charged  the  assignees 
with  having  pat  a  reserred  bidding  upon  the  {Mrenuses 
on  libe  IStb  November  1831,  with  an  improper  motive; 
that  the  partsos  attending  the  ssle  were  thereby  pre* 
vented  from  porchasing  the  property,  and  the  petitbner 
had  sustained  great  kss,  inasmuch  as  but  fer  such 
reserved  bidding  die  premises  might  have  been  sold» 
and  a  saving  of  six  months'  rent  upon  the  premisei 
would  have  accrued  to  the  bankrupt's  estate* 

The  petitioner  therefore  prayed,  that  the  premises 
might  be  again  put  up  to  side,  and  that  he  might  have 
die  conduct  of  the  sale ;  that  if  upon  such  resale  the 
premises  should  produce  a  .less  sum  than  would  be  suf* 
fidient  to  pay  to  the  petitioner  the  sum  of  960/., — after 
deduotlog  the  costs,  and  the  costs  of  die  second  at^ 
tempted  sale,  and  the  ground  rent,  taxes  and  dues 
accrued  due  in  respect  of  the  premises,  subsequently 
to  the  first  attempted  sab,*--then  that  the  assignees 
might  be  ordered  to  pay  unto  the  petitioner  such  sum 
asi  together  with  the  money  to  be  received  for  the: 
purchase  of  the  premises,  after  deducting  the  costs  and 
ehaiges  before  mentioned,  would  make  the  sum  of  95(M» 

In  enswer  to  the  fieusts  alleged  in  the  petition,  J. 
MUnHt  one  of  the  assignees,  swore  that  he  never 
beard  of  any  notice  from  the  petitioner  that  he  should 
hold  the  assignees  responsible  for  any  loss  that  might 
be  incurred,  in  consequence  of  their  putting  a  reserved 
bidding  upon  the  premises,  when  they  were  first  offered 
for  sale  %  and  that  the  reserved  price  was  much  less  than 
the  premises  ought  to  have,  produced  at  a  public  sale. 
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Md  diftl  he  always  eooeiderfil  they  were  iTortb  18Q0L;       J  SM. 
tbut  he  end  hU  co-asaigoees  had  not  any  view  whatev^      ^mutk 
m  putting  a  reserved  prioe  on  the.  i»enuseS|  hot  that  of     Balkkx. 
preventing  a  serious  sacrifice,  to  die  banfanpt's  estate; 
and  were  not  in  any  manner,  direcdy  or  Jndireotly»  con- 
oemedintfae  sale,  but  finr  the  benefit  of  the  estate,  and 
that  Ae  assignees  acted  in  the  matter  aecording  to  the 
best  of  their  judgment. 

The  agent  for  J.  SoUff,  another  of  the  assignees,  who 
aefeed  in  oonjundaon  with  them  in  the  conduct  and  ad^ 
ministration  of  the  bnikrupt's  estate^  deposed,  that 
vBpaa  the  first  occasion  of  putting  up  the  premises  to 
sale,  the  asognees.  rehired  to  the  statement  made  by 
tte  bankrupt  upon  his  huit  examination,  wherein  he 
stated  upon  oath  that  the  premises  were  worth  SOOQl^ 
and  that  they  had  no  other  guide  as  to  the  value  of 
them.  That  prevbus  to  the  time  appointed  for  the 
sale  a  meeUng  took  place  between  the  assignees,  die  * 
auctioneer,  and  the  petitioner's  solicitor,  for  the  eipress 
purpose  of  considering  the  price  at  whioh  the  premises 
should  be  permitted  to  be  sold;  when,  after,  eonsider* 
able  discussion,  it  was  suggested  that  the  reserved 
bidding  should  be  1800/.,  whioh  the  deponent  vertty 
believed  was  agreed  to  by  all  parties}  and  he  denied 
the  statement  of  the  petitioner's  solicitor,  alleging  that 
he  should  bold  the  assignees  responsible  for  any  loss. 
That  neither  the  deponent,  nor  the  assignees,,  were  mfde 
seqpiaiQted  with  the  previous  valuation,  of  the  pimyises 
by  the  petitioner's  surveyor,  until  the  morning  of  die 
first  vtraded  salej  and  that  no(  knowing  uqdiv  what 
ftpresentatians  it  had  been  made,  die  deponent  and 
the  aasignees  were  uawilfing  to  give  impKcic  reliance  te 
fit,  end  had  not  sufficient  time  to  inquire  as  to  its  oor«> 
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18S2.       rectness.    And  tbat  deponent  and  the  assignees  took 
^pfoiA      gr^At  pains  to  infonn  themselves  of  the  value  of  the 
Baldogi.      property,  and  had  many  meetings  and   made  many 
inquiries  for  that  purpose. 

The  solicitor  for  the  assignees  also  deposed,  that  he 
attended  the  meeting  held  prior  to  the  intended  sale  of 
the  15th  November  18S1,  which  meeting  took  place  at 
the  request  of  the  petitioner's  solicitor ;  and  that  it  was 
then  agreed  that  the  reserved  sum  of  1800/.  should  be 
put  upon  the  property  when  it  was  offered  for  sale ; 
that  be  did  not  hear  the  petitioner's  solicitor  state,  that 
the  assignees  should  be  held  liable  for  any  loss  in  con- 
sequence of  the  reserved  price,  or  any  thing  to  that 
purport  or  effect;  and  that  he  was  paying  attention  to 
all  that  passed  on  the  subject,  and  should  have  made 
some  observation  on  it,  had  such  a  statement  been  made. 
That  it  was  a  considerable  time  after  the  first  attempt  to 
*  sell  the  property,  before  any  dissatisfaction  was  express- 
ed by  the  petitioner  or  his  solicitor  as  to  the  amount  of 
the  reserved  price ;  and  that  previous  to  the  presentation 
of  this  petition  no  attempt  was  made  to  fix  any  liability 
on  the  assignees.  That  the  petitioner  bad  stated  to  the 
deponent,  that  he  considered  the  property  as  a  safe 
security  to  him  for  SOOOL 

Mr.  Montagu  and  Mr.  G.  Richards  appeared  in 
support  of  the  petition,  and  contended,  that  as  the 
property,  when  it  was  first  offered  for  sale,  might  have 
been  sold  for  950/.,  if  it  had  not  been  for  the  reserved 
bidding  put  upon  it  by  the  assignees,  and  when  put  up 
the  second  time  could  only  realize  650/.,  the  assignees 
were  bound  to  make  good  to  the  petitioner  the  dif- 
ference between  these  sums.    Neither  the  assignees. 
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nor  their  solicitor,  denied  that  they  were  aware  of  the        1832. 
previous  valuation  put  upon  the  property  by  the  peti-       £z  parte 
tioner's  surveyor,  and  were  therefore  not  justified  in        ^^doci. 
fixing  so  large  a  sum  as  1800/.  for  the  reserved  bidding. 
But  the  question  is,  whether  the  assignees  were  entitled 
to  put  any  reserved  bidding  whatever  on  the  property, 
unless  it  was  expressly  agreed  by  the  petitioner  that 
there  should  be  a  reserved  bidding.     The  assignees 
had  no  more  right,  than  any  other  person,  to  throw  any 
obstacle  in  the  way  of  selling  the  property,  and  if  they 
by  their  conduct  have  occasioned  a  loss,  they  ought  to 
sustain  the  loss.    This  point  was  expressly  decided  in 
Ex  parte  Lewis  (a).     In  that  case  an  assignee  had  put 
up  to  sale  the  property  of  the-  bankrupt  in  two  lots, 
which  were  bought  in  by  the  assignee,  without  the 
authority  of  the  creditors,  and  upon  the  re-sale  there 
was  a  loss  on  one  lot,  and  a  gain  on  the  other ;  and  it 
was  held  by  Lord  Eldon^   that  notwithstanding  the 
balance  was  in  favour  of  the  bankrupt's  estate,   the 
assignee  was  chargeable  with  the  loss  on  the  lot  under- 
sold.    [Sir  G.  Rose.  You  might  have  been  aggrieved 
in  this  case  by  the  first  sale;  but  you  afterwards  petition 
for  a  second  sale.    Erskiney  C.  J.  By  your  application 
to  the  Commissioners  for  a  second  sale,  you  waived  any 
right  to  complain  of  the  first,  and  have  repudiated  the 
claim  you  might  otherwise  have  had  against  the  assig- 
nees, of  holding  them  to  their  bargain.]     The  premises 
were  not  put  up  to  sale  again  by  the  petitioner,  but  by 
the  assignees ;  it  was  they,  who  obtained  the  order  of 
the  Commissioners  for  the  second  sale;  and  the  peti- 
tioner was  bound  to  wait  the  result  of  that  proceeding, 
to  ascertain  whether  there  would  be  a  loss  or  not.    If 

(a)  1  G.  &  J.  69. 
VOL.  II.  F  » 
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1892.        1^  had  come  sooner  to  this  Court,  we  ehotild  have  been 

jj^    ^       fyremature,  for  non  constat  that  we  should  have  sus- 

Baldocs.      tained  any  injury.     But  it  now  turns  out,   diat  the 

assignees  have  put  the  property  up  to  sale  a  second 

time,  without  our  consent,  and  have  made  a  sacrifice  of 

800/.     So  far  from  the  petitioner  abandoning  his  claims 

against  the  assignees  for  their  conduct  at  the  first  sale, 

he  has  regularly  insisted  upon  his  rights ;  and  he  ought 

not  to  have  come  here,  before  he  knew  whether  any  loss 

would  eventually  be  occasioned  by  the  result  of  the 

second  sale. 

In  the  course  of  Mr.  Montagu's  argument,  he  put 

'  iifto  the  hands  of  the  solicitor  for  the  assignees  a  letter 

from  the  petitioner's  solicitor,   which  he  asked  him 

whether  he  had  not  received.     But  the  Court  said,  that 

Mr.  Montagu  could  not  examine  the  solicitor  viva  voce^ 

without  his  being  submitted  to  a  Cross-examination,  which 

would  be  inconvenient  in  this  stage  of  the  proceedings. 

Mr.  TwisSy  who  appeared  to  oppose  the  petition,  on 
behalf  of  the  assignees,  was  stopped  by  the  Court. 

Erskine,  C.  J. — The  Court  has  no  doubt  in  deciding, 
that  the  petitioners  are  not  entitled  to  the  diflerence 
between  the  sum  bid  at  the  first  sale,  and  the  amount 
of  what  was  bid  at  the  second  sale.  But  we  think,  that 
there  should  be  an  order  for  another  sale  of  the  pro> 
perty ;  and  as  tlie  last  sale  was  at  the  instance  of  the 
assignees,  and  not  at  the  instigation  of  the  petitioner,  we 
think  that  the  expenses  which  have  been  incurred  since 
the  first  sale,  together  with  the  ground  rent  and  all  dues 
since  payable,  should  come  out  of  the  bankrupt's  estate. 
The  petitioner  may  have  the  conduct  of  the  sale;  and 
the  costs  of  this  petition,  which  are  incurred  by  either 
party,  are  to  be  paid  out  of  their  respective  estates. 
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Ex  parte  John  Anjer. — In  the  matter  of  Henry  ' 


Wood.  Sauthmptm 

Buiidtngt, 
rri  .  .  /uvM  22. 

1  HIS  was  a  petition  to  annul  a  second  fiat  issued  where  the  time 
against  the  bankrupt,  and  for  a  procedendo,  under  the  fi'atexpfres^br 
following  circumstances.  ^**!  vofunuiy 

^  act  of  the  peti- 

On  the  26th  April  1832  a  fiat  was  issued  agabst  the  tioniDg^:redito^ 

*  ^  and  It  appears 

bankrupt,  who  carried  on  the  business  of  an  innkeeper  ^^^  it  was 

issued  under 

at  Bristol,  on  the  petition  of  J.  Awjer.     On  the  4th  May  suspicious  cir- 
cumstances, 
foUomng  a  meeting  of  his  creditors  was  held,  to  take  namely,  for 

into  consideration  the  state  of  his  affairs ;  at  which  the  promise  with 

bankrupt  and   Thomas   Kingston,   the   creditor  who  l!Ld'nof^I^'a 

issued  the  second  fiat,  attended.    At  this  meeting,  it  ti^ofworkioff 

i^peaied   that    the    bankrupt   was   indebted  to   the  fia^u^^u^^S"* 

amount  of  16,000t,  of  which  6000/.  was  secured  by  "5'**«5  "^^^ 

'  •'   under  Lord 

mortgages  on  his  real  estates;  and  the  meeting  was  ^h^^^*^ 
adjourned  to  the  14th  May,  in  order  tliat  the  bankrupt's  ^^^  Court  will 

not  supersede 

books  might  be  examined   by  an  accountant ;  which  the  second  fiat, 

merely  because 

meeting,  howcTcr^  did  not  take  place  till  the  16th  May,  it  was  issued  by 
when  the  creditors  agreed  to  grant  the  bankrupt  a  con-  was  a  party  to 
ditional  letter  of  licence,  under  which  T.  Kingston  and  compromise 
J.  Aryer  were  appointed  inspectors.     It  was  stated  in  unfew  U^is^"*' 
the  petition,  that  the  debts  of  the  creditors  who  as-  ^^^'i^^^Jof* 
anted  to  this  agreement  amounted  to  10,105^.,  and  ^l^f^"^^^^ 
that  this  was  the  whole  amount  of  the  debts  not  secured  ^^^  f^^^i^ , 

stand,  and  th« 

by  mortgage,  except  a  few  smaller  debts  amounting  to  second  be 

superseded. 

S28/.     On  the  31st  May  another  meeting  of  creditors     where  a  pe- 

11  f  1      x>-  tition  prayea 

took  ]^ee,  at  which  Kingston  attended ;  when  it  ap-  that  the  Court 
peared  that  the  only  creditor,  who  refused  to  assent  to  an  oider  of  the 
the  agreement,  was  John  Driver,  whose  debt  amounted  i^^^ ^^^  \\^9m 
to  70/.    In  consequence  of  bis  holding  out,  it  was  re-  j^^^^^"^^^^^^^ 
solved  by  all  the  creditors  but  one,  that  the  fiat  ahready  ^«  g,°„"rt  of  *"** 

Beview  &as  no  power  to  reoene  such  order, — ^the  objection  was  07ermled  >  for  though  the 
Court  cannot  rescind  such  older,  it  can  intimate  its  opinion  to  the  Lord  Chancdilor,  who 
WMdd  act  aocMdin^ly. 


^  I 
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ISS2,  issued  against  the  bankrupt  should  be  immediately 
Ek  iMTte  proceeded  with.  In  pursuance  of  this  resolution,  the 
Amjkr.  petitioner  summoned  the  Commissioners  for  the  1st 
June  to  open  the  fiat ;  but  this  meeting  was  postponed 
to  consider  of  an  offer  made  by  a  friend  of  the  bank- 
rupt of  the  name  of  Hall,  to  guarantee  to  the  creditors 
Ss.  in  the  pound.  On  the  6th  June,  therefore,  another 
meeting  of  creditors  was  held,  at  which  Kingston  again 
attended,  when  Mr.  Hall  offered  to  secure  to  the  cre- 
ditors 5s.  6d,  in  the  pound  ;  but  Kingston  moved,  that 
nothing  under  6s.  8d,  in  the  pound  should  be  taken  ; 
that  one  week  should  be  allowed  the  bankrupt  to  ob- 
tain such  guarantee  ;  that  the  fiat  should  not  be 
opened  till  the  expiration  of  the  week,  and  that  if 
the  bankrupt  should  fail  in  obtaining  such  gua- 
rantee, or  any  creditor  of  201.  should  not  assent  to 
it,  no  other  meeting  of  creditors  should  be  called, 
but  that  the  fiat  should  be  opened  on  the  13tli 
June.  It  was  alleged  in  the  petition,  that  before  this 
resolution  was  put,  the  chairman  of  the  meeting,  under- 
standing that  the  time  limited  for  opening  the  fiat  had 
already  expired,  said,  "  It  is  of  course  understood,  that 
no  creditor  will  think  of  striking  another  docket,  par- 
ticularly none  of  those  now  present;"  and  that  all  the 
creditors  present,  including  Kingston,  assented  to  this 
proposition.  On  the  9th  June,  Wood  having  stated 
that  he  could  not  obtain  the  requisite  guarantee,  the 
petitioner  proceeded  on  the  same  day  to  open  the  fiat ; 
when  Wood  was  duly  declared  a  bankrupt,  and  the 
advertisement  was  sent  by  the  following  post  to  be 
inserted  in  the  Gazette,  where  it  appeared  on  the  12th 
of  June.  On  the  11th  June  the  petitioner  first  heard, 
that  another  fiat  had  been  issued  on  the  petition  of 
Kingston,    by    Messrs.  Bevan  and  Brittan,  as    soli- 
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citors,  who  (the  petitioner  alleged)  were  privy  to  the  18S2. 
previous  meetings  of  creditors,  Mr.  Bevan  having  ETparte 
attended  at  one  of  such  meetings;  and  on  the  same  day,  Anjbr. 
before  any  meeting  of  Commissioners  under  this 
second  fiat,  a  verbal  notice  was  given  by  the  petitioner's 
solicitor  to  Kingston^  that  Wood  had  been  declared 
a  bankrupt  under  the  first  fiat,  and  that  the  advertise- 
ment would  appear  in  the  Gazette  on  the  next  day,  and 
that  a  petition  would  be  immediately  presented  to  annul 
the  second  fiat  so  obtained  by  Kingston.  In  the  course 
of  the  same  day,  however,  the  solicitors  of  the  petitioner 
were  served  with  a  copy  of  an  order  of  the  Lord  Chan- 
cellor, dated  the  9th  June  1832,  annulling  the  first  fiat* 
On  the  12th  June  the  petitioner's  solicitors,  Messrs. 
Cary  and  Cross y  gave  notice  in  writing  to  Kingston^ 
and  his  solicitors,  Messrs.  Bevan  and  Brittany  that 
Wood  had  been  adjudged  a  bankrupt  under  the  first 
fiat,  and  that  it  was  intended  to  prosecute  it,  and  that  a 
petition  would  be  forthwith  presented  to  the  Lord 
Chancellor  to  annul  the  second  fiat.  Notwithstanding 
this  notice,  however,  JSTin^^^on  caused  the  second  fiat  to 
be  opened,  and  the  advertisement  under  this  second 
fiat  appeared  in  the  Gazette  of  the  15th  June. 

Under  these  circumstances,  therefore,  the  petitioner 
prayed,  that  the  second  fiat  obtained  by  Kingston 
might  be  annulled,  that  the  Lord  Chancellor's  order 
obtained  by  him  to  annul  the  first  fiat  might  be  re- 
versed, that  a  procedendo  might  issue,  and  that  the 
costs  of  those  proceedings  and  of  this  application  might 
be  paid  by  Kingston;  and  if  it  appeared  necessary 
for  the  purposes  of  justice,  then  that  Kingston 
might  attend  personally  before  the  Court  to  be  ex* 
amined. 

The  above  statement  of  facts  was  supported  by  the 
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1858,       affidavits  of  Anjer,  the  petitioner^  and  his  solicitors, 

£i  parte       Messrs.  C>ary  and  Cross. 

In  opposition  to  the  petition^  Kingston  affirned  as 
follows : — That  the  fiat  issued  on  the  9th  Jane  was  ki 
respect  of  a  debt  of  480/.,  doe  from  the  bankrupt  to 
Kingston  and  his  copartners;  that  he  did  not  deny 
haring  attended  the  several  meetings  of  creditors  anen- 
tioned  in  the  petition;  but  that  the  meeting  of  the  Slst 
May  bvoke  up,  with  the  understanding  that  the  first 
fiat  would  be  forthwith  opened  by  Gary  and  Cress,  the 
solicitors  for  the  petitioner ;  and  that  no  large  creditor, 
except  Mr.  Hall,  was  desirous  that  the  opening  of  the 
flat  should  be  delayed ;  that  Kingston  himself  was  dis-- 
satisfied  with  the  delay,  and  surprised  to  find  that 
another  meeting  of  creditors  was  called  for  the  6th 
June ;  that  he  understood  the  meaning  of  the  chair- 
man's observation  at  that  meeting  was,  that  no  creditor 
would  issue  another  fiat,  so  as  to  preclude  the  bankrupt 
from  carrying  into  effect  the  proposed  composition  of 
6s.  8d.  in  the  pound,  if  the  same  could  be  done ;  but  not 
to  restrict  any  creditor  from  striking  a  docket,  in  case 
the  bankrupt  should  be  unable  to  procure  his  proposed 
guarantees,  or  the  concurrence  of  his  creditors ;  that 
the  proposed  guarantees  not  being  procured  by  the 
bankrupt,  Mr.  Hall  recommended  Kingston  to  strike  a 
docket  against  the  bankrupt ;  that  Kingston,  being 
dissatisfied  that  the  conduct  of  the  bankruptcy  should 
remain  with  Messrs.  Cart/  and  Cross,  who  were  the 
solicitors  of  the  bankrupt,  and  being  desirous  that  no 
further  delay  should  take  place,  on  the  7th  June  in<- 
structed  Messrs.  Bevan  and  Brittan  to  strike  a  docket 
against  the  bankrupt ;  and  he  wholly  denied,  that  at  Ac 
meeting  of  the  6th  June'  he  either  directly  or  in- 
directly, or  by  implication,  or  otherwise,  engaged  or 
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pledged  himself  to  assent  to  any  agreement  or  under-  1833. 
standing,  restricting  him  from  striking  a  docket,  or  £<  parte 
issuing  a  fiat  against  the  bankrupt,  in  case  he  iihould  ^i<'>^- 
be  unable  to  procure  guarantees  for  6^.  8d.  in  the 
pound;  and  that,  in  striking  such  docket,  he  was  solely 
influenced  by  a  desire  to  benefit  the  general  creditors 
of  the  bankrupt,  and  to  prevent  improper  influence  in 
the  conduct  of  the  first  fiat,  and  further  waste  of  time. 
Mr.  Sevan,  one  of  the  solicitors  who  issued  the 
second  fiat,  deposed,  that  at  the  meeting  of  the  bank* 
rupt*s  creditors  on  the  4th  May,  which  he  attended 
at  the  request  of  Kingston,  he  recommended  that  the 
first  fiat  should  be  opened  without  further  delay, 
conceiving  there  was  no  other  course  from  the  embar- 
rassment of  the  bankrupt's  affairs;  that  no  communipa- 
tion  took  place  between  himself  and  his  copartner, 
and  Mr.  Kingston,  or  any  other  person,  relative  to  the 
bankrupt's  affairs,  between  the  4th  May  and  the  7th 
June ;  on  which  latter  day  Kingston  called  at  their 
office,  and  instructed  the  deponent  to  strike  a  docket ; 
when,  having  ascertained  by  search  of  the  London 
Gazettes  that  the  time  for  opening  the  first  fiat  had  long 
expired,  he  prepared  the  usual  documents  for  striking 
a  fresh  docket,  and  forwarded  them  to  London  by  the 
mail  of  the  same  day;  that  a  docket  was  accordingly 
struck  by  the  deponent's  agents  on  the  8th  June,  and 
the  first  fiat  was  superseded  for  want  of  prosecution 
in  the  usual  manner  on  the  9th  June,  and  a  second  fiat 
issued  on  the  same  day ;  and  that  the  supersedeas  and 
the  second  fiat  reached  the  deponent  by  the  mail  of 
Sunday  the  10th  June ;  that  on  the  following  day  a 
copy  of  die  supersedeas  was  served  on  Messrs.  Cary 
and  Cross,  and  that  the  deponent  was  not  then  aware 
that  they  had  opened  the  first  fiat;  that,  though  at  the 
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ISS2.  time  of  opening  the  second  fiat  he  was  aware  that  the 
jgjpj^rte  fii'st  had  been  opened^  yet  he  conceived  the  same  to  be 
.Amjsr.  wholly  null  and  void,  afi  a  supersedeas  of  it  had  been 
granted  on  the  9th  June;  that  Messrs.  Cary  and  Cross 
were  the  solicitors  of  the  bankrupt ;  and  that  Mr.  Anjer^ 
the  petitioning  creditor  under  the  first  fiat,  was  not 
their  usual  client,  but  usually  employed  a  different 
solicitor;  and  that  the  deponent  was  informed  and 
believed, .  that  Anjer  was  taken  by  the  bankrupt  to 
Cary  and  Cross,  as  his  solicitors,  to  strike  the  first 
docket,  and  that  a  servant  of  the  bankrupt  had  been 
appointed  messenger  imder  the  first  fiat,  and  was  left 
in  the  possession  of  his  effects;  that  the  deponent  was 
informed  and  believed,  that  Anjer  had  stated  that  his 
object  in  presenting  the  present  petition  was,  that  he 
might  be  enabled  to  obtain  payment  of  the  costs  of 
and  attending  the  first  fiat»  and  of  the  meetings  of  the 
bankrupt's  creditors,  and  that  he  should  not  have  pre- 
sented the  same,  if  such  costs  could  have  been  obtained 
by  him  under  the  second  fiat ;  and  that  several  of  the 
bankrupt's  creditors  had  expressed  to  the  deponent 
their  satisfaction,  that  Mr.  Kingston  had  instructed 
him  to  issue  the  second  fiat,  as  they  conceived  it 
would  be  more  impartially  proceeded  with,  than  that 
in  the  hands  of  the  bankrupt's  solicitors. 

Mr.  H,  W,  Hall  also  deposed,  that  he  attended  the 
meeting  of  the  6th  June  on  behalf  of  John  Hall  and 
R.  B.  Ward;  and  that  he  understood,  that  the  remarks 
of  the  chairman,  as  to  the  issuing  of  a  second  fiat,  were 
meant  to  induce  the  creditors  not  to  strike  a  fresh 
docket,  so  as  to  prejudice  the  bankrupt  in  his  endea- 
vours to  effect  the  composition  within  the  time  pro- 
posed, and  were  not  meant  to  restrain  any  creditor  from 


Anjer. 
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proceeding,  in  case  the  bankrupt  could  not  carry  the  re-  iSS2, 
solution  of  that  meeting  into  effect;  that  on  the  7th  of  £x  parte 
June  he  informed  Mr,  Kingston,  that  the  parties,  pro- 
posed as  guarantees,  had  then  wholly  declined,  and  that 
he  did  not  believe  that  the  required  guarantee  could  be 
obtained ;  and  that  when  he  gave  this  information  he 
expressed  his  belief  to  Mr.  Kingston,  that  it  would  be 
far  more  satisfactory  to  the  general  body  of  creditors, 
and  more  beneficial  to  their  interests,  that  any  proceed- 
ings to  be  adopted  against  the  bankrupt  should  be 
under  the  control  of  the  creditors,  rather  than  in  the 
management  of  the  bankrupt  and  his  solicitors. 


Mr.  Swanston  and  Mr.  J.  Russell,  who  appeared  on 
behalf  of  the  petitioning  creditor  under  the  second  fiat, 
took  a  preliminary  objection  to  the  prayer  of  the  peti- 
tion. The  petitioner  prayed,  that  the  Court  would 
reverse  the  order  of  the  Lord  Chancellor  annulling  the 
first  fiat,  which  this  Court  had  no  authority  to  do. 
The  Court  of  Review  has  no  more  power  to  interfere 
with  the  order  of  the  Lord  Chancellor,  than  the  Vice- 
chancellor  has,  in  the  most  common  form  of  proceed- 
ing, any  power  to  reverse  an  order  of  the  Lord  Chan- 
cellor for  six  weeks  time  to  answer.  In  all  these  cases, 
application  must  be  made  to  the  Lord  Chancellor  him- 
self. The  19th  sejction  of  the  act  (a),  which  constitutes 
this  Court,  expressly  reserves  the  power  to  the  Lord 
Chancellor  to  order  any  fiat  to  be  rescinded  or  an- 
nulled, which  order  is  declared  to  have  all  the  force 

and  effect  of  a  writ  of  supersedeas.     There  is  no 

• 

power  given  by  the  act  to  this  Court,  to  reverse  such 

(a)  1  &  2  WUL  4.  c.  55. 
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1832.       an  order  of  the  Lord  Chancellor;  consequent^,  the 
Ejip^rtc      prayer  of  the  petition  is  irregular  and  informal. 

Aj«jxe. 

The  CoyRT  overruled  the  objection;  the  C91BF 
Justice  observing,  that  though  the  Court  had  no 
power,  given  it  in  terms,  to  rescind  the  order  of  the  Lord 
Chancellor,  it  could,  nevertheless,  intimate  its  opinion  on 
the  subject  to  hb  Lordship,  and  he  would  then  act  in 
accordance  with  the  suggestion  of  this  Court. 


Mr.  Montagu  and  Mr.  Koe,  in  support  of  the  peti- 
tion, then  submitted  that  the  second  docket  was  struck 
in  violation  of  good  faith.  This  might  be  collected  from 
the  statement  made  even  by  Kingston  himself,  at  whose 
instance  the  second  fiat  was  issued.  Kingston  must 
have  known  there  was  a  bona  fide  intention  to  prose- 
cute the  first  fiat,  unless  the  bankrupt  could  efieot  a 
compromise  with  his  creditors ;  he  was,  therefore,  not 
justified  in  issuing  the  second  fiat.  In  Ex  parte 
Freeman  (a),  it  was  decided,  that  where  there  was  a 
bon&fide  intention  to  prosecute  a  commission,  although 
it  had  been  actually  superseded  according  to  the  pro- 
visions of  the  general  order  (6),  yet  that  a  second  com- 
mission was  not,  as  a  matter  of  absolute  right,  to  be  granted 
to  another  solicitor;  but  that  under  certain  circumstances 
the  first  conmjission  might  revive,  and  the  second  commis*- 
sion  be  superseded.  And  in  Harrison^B  case  (c),  after  is- 
suing a  commission,  where  a  delay  of  even  four  months 
had  occurred  before  any  thing  was  done  under  it — which 
delay  had  arisen  from  the  bankrupt,  and  not  from  the 
petitionmg  creditor, — a  commission  was  ordered  to  be 

(a)  1  Rose,  380.  (b)  Lord  Louj^hboroagh,  26  June  1793* 

(c)  3  V.  &.  B.  174. 
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proceeded  with.  Upoo  the  same  principle  Lord  Eldon  IBS^. 
held  in  Ex  parte  Sanden{a)y  that  although  a  commission  £«  pvto 
may  be  supersedable  under  Lord  LongkborougVs 
order,  for  want  of  prosecution,  yet  if  any  person,  know- 
ing it  is  to  be  proceeded  in,  takes  out  another,  he  will 
be  liable  for  the  costs.  As  to  the  reason  assigned  by 
Kingston  for  striking  the  second  docket,  namely,  to 
prevent  improper  influence  in  the  conduct  of  the  first 
fiat — there  is  no  weight  in  the  objection,  that  the  same 
solicitor,  who  had  been  concerned  for  the  bankrupt,  was 
employed  by  the  petitioning  creditor  in  issuing  the  first 
fiat,  or  that  that  fiat  was  taken  out  with  the  concurrence 
of  the  bankrupt. 

For  these  reasons,  therefore,  they  contended  that 
the  original  fiat  issued  by  the  petitioner  ought  to  be 
proceeded  with. 

Mr.  Swanston  and  Mr.  J.  Russetty  contri.  The 
second  fiat  being  now  the  legal  fiat,  and  the  creditor 
on  whose  petition  it  issued  having  a  band  fide  debt 
which  is  not  impeached,  the  petitioner  must  show  some 
good  reason  for  the  intervention  of  this  Court,— some 
benefit  that  may  be  likely  to  accrue  to  the  bankrupt's 
estate,  before  the  Court  will  be  induced  to  upset  the 
second  fiat  and  revive  the  first.  This  is  not  a  question 
to  substitute  bankruptcy  for  compromise ;  but  the  only 
point  is,  whether  the  Bristol  solicitors,  who  are  the 
bankrupt's  solicitors,  and  not  those  of  the  petitioning 
creditor,  are  to  have  the  prosecution  of  tiie  fiat.  If 
tihere  was  a  negociation  going  on  between  the  bank- 
rupt and  his  creditors  after  the  issuing  of  the  first  fiat, 

(a)  1   Rose,  85. 
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1883.  there  would  have  been  no  difficulty  in  applying  to  the 
ETlirte  discretion  of  the  Court  for  further  time  to  open  the  fiat, 
Akjeh.  before  the  time  had  wholly  expired.  There  was  no 
given  period  agreed  upon  at  the  meeting  of  the  6th 
June  for  the  bankrupt  to  effect  a  compromise  with  his 
creditors;  but  the  agreement  then  entered  into  was  only 
a  conditional  agreement,  to  give  the  bankrupt  an  op- 
portunity of  endeavouring  to  effect  such  compromise. 
If  there  had  been  any  specific  agreement  to  give  the 
bankrupt  a  week  for  this  purpose,  Mr.  Kingston  would 
then  of  course  have  acted  contrary  to  good  faith  by  is- 
suing a  fiat  on  the  9th  of  June,  but  no  precise  time  was 
agreed  upon.  Unless  the  circumstances  under  which 
the  second  fiat  was  issued  amount  to  fraud,  there  is  no 
ground  whatever  for  superseding  it ;  and  here  we  con- 
tend, that  no  fraud  can  be  charged  against  us.  \SiT 
J.  Cross.  The  fraud  imputed  to  you  is  this,  that 
Kingston  attended  the  several  successive  meetings  to 
arrange  the  bankrupt's  affairs;  that  he  himself  pro- 
posed the  delay  of  a  week,  and  before  that  time  had 
expired,  that  he  issued  another  fiat.  Sir  G.  Rose* 
Before  the  petitioning  creditor  under  the  first  fiat  is 
entitled  to  say  anything  about  fraud,  he  must  show 
that  he  worked  his  fiat  properly ;  but  here  the  twenty- 
eight  days  expired  long  before  the  second  fiat  issued.] 
If  nothing  had  transpired  at  the  meeting  of  the  6th 
June,  Kingston  would  of  course  have  been  competent 
to  issue  a  fiat.  It  was  therefore  equally  competent  to 
him  to  do  so,  after  it  was  impossible  for  the  bankrupt 
to  fulfil  any  agreement  entered  into  by  him  on  that 
day. 
The  cases  cited  on  the  other  side  do  not  apply  to 
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the  facts  of  this  case.     In  Ex  parte  Freeman  (a)  the        ^^^^• 
order  for  the  supersedeas  was  obtained  by  the  peti-       Ex  parte 

.A.NJER 

tioning  creditor  under  the  second  commission,  without 
disclosing  to  the  Lord  Chancellor  the  circumstances 
under  which  it  was  applied  for,  and  which  were  known 
to  the  party  at  the  time  he  obtained  the  order  for  the 
supersedeas — namely^that  a  petition  had  been  presented 
by  the  petitioning  creditor  under  the  first  commission, 
praying  that  the  time  for  proceeding  in  it  might  be 
enlarged.  In  Ex  parte  Sanden(b)y  though  the  facts 
were  similar  to  those  of  the  present  case,  there  was  in 
reality  no  order  made ;  so  that  that  case  is  no  authority 
for  granting  the  prayer  of  this  petition.  The  peti- 
tioning creditor  under  the  first  fiat  in  this  case,  with- 
out any  previous  connection  whatever  with  the  bank- 
rupt's solicitor  in  the  way  of  business,  employs  that 
solicitor  to  issue  the  fiat.  It  is  clear,  therefore,  that 
this  fiat  was  the  bankrupt's  fiat,  and  was  issued,  not 
with  the  intention  of  effectually  prosecuting  it,  but  for 
the  purpose  of  driving  the  creditors  into  a  compromise, 
or  facilitating  any  other  arrangement  which  the  bank- 
rupt might  propose  to  make  with  them. 

Mr.  Montagu^  in  reply.  The  question  here  is, 
whether  the  creditor  who  issued  the  second  fiat  is  not 
ancillary  to  the  delay  in  prosecuting  the  first,  and  whe- 
ther his  conduct  does  not  amount  to  a  breach  of  good 
faith.  He  attended  every  meeting  that  was  held  to 
consider  the  propriety  of  working  the  first  fiat,  or  ac- 
cepting the  composition  offered  l^y  the  bankrupt.  At 
every  one  of  these  meetings  he  assented  to  the  delay, 

(a)  1  Hose,  380.  (6)  1  Rose,  85. 
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18S2.        impliedly, — at  the  last,  avowedly  and  expressly.     The 
Ex  |iar(e       objections  that  have  been  made  to  the  first  fiat  are  two: 

^''"*-  Ist,  That  it  is  issued  by  the  bankrupt's  soHcitor:  «d, 
That  there  has  been  an  improper  attempt  to  efiect  a 
ocmipromise.  With  respect  to  the  first  objection,  it  is 
sufficient  to  refer  to  the  42d  section  of  the  Bankruptcy 
Court  Act  (a),  which  expressly  declares  that  no  fiat 
shall  be  annulled,  nor  any  adjudication  reversed  '^  by 
reason  only  that  the  fiat  or  adjudication  has  been  con- 
eerted  by  and  between  the  petitioning  creditor,  his  so- 
Keitor  or  agent,  or  any  of  them,  and  the  bankrupt,  his 
solicitor  or  agent,  or  any  of  them."  Then,  as  to  the 
second  objection.  With  regard  to  compromises, 
there  are  two  classes  of  cases;  ist,  those  before 
the  commission  has  been  opened;  !2nd,^ those  after  it 
has  been  opened.  The  object,  which  the  Court  had 
always  in  view  in  superseding  a  commission  on  the 
ground  of  a  compromise,  was,  that  one  creditor  should 
not  help  himself  at  the  expense  of  the  others.  But  it  was 
never  the  intention  of  the  Court,  that  the  petitioning  cre- 
ator, with  the  great  seal  in  his  pocket,  shoulduseit  as  the 
summumjus,  which  is  often  summa  injuria;  but  thatJie 
should  use  it  kindly  and  discretely, — not  for  the  purpose 
of  tearing  the  poor  bankrupt  to  pieces,  but  to  make  a 
reascmable  and  equitable  arrangement  with  the  credi- 
tors, if  such  could  be  effected  without  a  commission. 
Any  arbitrary  and  iiiflexible  rule  would  be  most  mis- 
chievous, which  compelled  a  petitioning  creditor  to  go 
on  with  the  prosecution  of  a  commission,  without  any 
consideration  of  circumstances.  If  the  great  body  of 
the  creditors  are  willing  to  accept  of  terms  of  compro- 
mise, the  petitioning  creditor  must  have  a  heart  as 

(a)  I  &  2  Will  4.  e.  56. 
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hard  as  adamant,  if  he  does  not  comply  with  the  gene-        1832. 
rdl  wish.     Lord  Eldan  says  in  Expiate  Freeman  (a)^       Ex  parte 
that  there  may  be  circumstances  to  relax  the  rigour  of       ^^^' 
the  General  Order(i);  and  that  to  hold  that  nothing  but 
adjudication  and  advertisement  in  the   Gazette  can 
satisfy  the  intention  of  the  order,  would  be  most  un- 
wholesome.    The  6upersedeas>  too,  in  this  case,  was  is- 
sued prematurely,  and  contrary  to  the  spirit,  if  not  to 
the  terms  of  Lord  Eldon'^  General  Order  (c),  which 
directs  dtat  no  commission  shall  be  superseded  until 
after  the  second  meeting. 

£rsxine,  C.  J. — If  the  Court  could  see,  that  the  ad- 
ministration of  the  baoikrapt's  effects  could  not  as 
weU  be  cfffected  under  the  second  fiat,  as  under  the 
first — or  that  the  proceedings  under  the  second  fiat 
could  not  be  carried  on  as  advantageously  for  the 
creditors, — means  would  have  been  found,  without 
interfering  with  the  Lord  Chancellor's  jurisdiction,  to 
give  effect  to  the  first  fiat.  But  it  is  not  pretended,  on 
the  part  of  the  petitioner,  that  Kingston,  who  sned  out 
the  second  fiat,  is  not  a  good  petitioning  creditor; 
and  it  is  asserted  by  the  respondent,  that  the  first  fiat 
was,  in  truth,  sued  out  by  the  bankrupt  himself— having 
been  issued  on  the  application  of  the  bankrupt,  and  the 
petitioning  creditor  having  adopted  his  solicitors  for  that 
^purpose.  I  own,  there  appears  to  me  good  ground  for 
this  asBsertion.  For  what  was  the  first  step  of  Mr.  Anjer, 
Aepetitioningoreditorunderthe  first  fiat?  Exactly  what 
would  hare  been  the  conduct  of  the  bankrupt  himself.  It  is 
obvious^  diat  the  real  object  was  for  a  compropiise  with  the 

(a)  1  R4Me,  384.  (b)  26  June  1793. 

(c)  21  August  1818 ;  Buck,  281 ;  2  Deac.  D.  L.  102. 
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1882.        creditors,  and  not  with  the  bona  fide  .intention  of  dis- 
sTparte      tributing  the  effects  under  the  bankrupt  law.     But 
Anjbr.       ^{iei2  {^  jg  Bdxdif  that  the  recent  statute  does  away  with 
the  former  law  relative  to  concerted  commissions,  and 
that  though  the  fiat  in  this  case  might  have  been  con- 
certed by  the  bankrupt,  yet  that  such  concert  would 
now  be  no  reason  for  superseding  it.     But  under  what 
rule  of  practice  did  Mr.  Kingston  sue  out  the  second 
fiat?  Under  a  General  Order  of  Lord  Loughborough^ 
which  directs,  that  any  commission  of  bankrupt  to  be 
executed  in  London  shall  be  supersedable  for  want  of 
prosecution  at  the  expiration  of  14  days  after  the  date 
thereof,  and  any  country  commission  at  the  expiration 
of  28  days ;  and  a  preference  is  to  be  given,  in  bsuing 
the  supersedeas,  to  the  application  of  any  other  attor- 
ney than  the  attorney  who  issued  the  first  commission. 
There  have  been  cases,   certainly,    where  the  Lord 
Chancellor  has  thought  himself  bound  to  interfere,  by 
superseding  a  second  commission  in  favour  of  the  peti- 
tioning creditor  under  the  first.  But  I  think,  under  the  cir- 
cumstances of  this  case,  we  have  not  arrived  at  that 
point,  which  would  justify  our  so  interfering  on  the 
present  occasion.     In  Ex  parte  Freentan,  Lord  Eldon 
expressly  specifies  as  one  of  the  grounds  of  his  judg- 
ment, *'  that  there  was  a  bona  fide  intention  to  proceed 
with  the  first  commission,  prevented  only  by  the  con- 
cealment of  the  witness  to  the  act  of  bankruptcy,  who 
was  kept  out  of  the  way  on  purpose.**     Now,  if  I 
thought  here,  that  the  petitioning  creditor  had  no  im- 
proper object  in  issuing  the  first  fiat,  and  had  a  bon& 
fide  intention  to  prosecute  it,  for  the  purpose  of  distri- 
buting the  bankrupt's  effects  among  his  creditors — I 
should  be  inclined  to  supersede  the  second  fiat  in  favour 
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of  the  first.  But  where  there  has  been  wilful  delay  in  1332. 
prosecutiiig  a  commission,  it  is  not  a  sufficient  reason,  jex  parte 
that  it  was  at  the  request  of  the  bankrupt,  and  with  •^^'^* 
the  concurrence  of  the  creditors.  This  doctrine  is  laid 
down  by  Lord  EUon,  in  Ex  parte  Luke  (a),  who  puts 
tfie  interests  of  the  public  in  opposition  to  those  of  the 
creditors,  saying,  that  *'  till  the  bankruptcy  is  declared, 
the  bankrupt  is  a  person  with  whom  all  the  world, 
ostensibly,  and  yet  nobody,  in  reality,  can  deaL"  It  is 
not  to  be  made  a  matter  of  bargain  and  stipulation,  how 
long  a  fiat  can  be  kept  hanging  over  the  bankrupt's 
head  by  the  petitioning  creditor.  The  only  grounds 
alleged  for  superseding  the  second  fiat  are,  that  it  was 
sued  out  against  good  faith ;  but  on  the  other  hand  it 
is  alleged,  that  there  was  no  agreement  entered  into 
by  the  creditors  at  the  meeting  of  the  6th  June  to  wait 
any  specific  period  of  time,  but  that  the  agreement  was 
only  conditional  in  the  event  of  the  bankrupt  obtaining 
&e  proposed  security^  On  the  6th  June,  the  time  for 
opening  the  first  fiat  had  already  expired^  by  the 
voluntary  act  of  the  petitioning  creditor;  and  the 
question  is,  whether  we  should  now  interfere,  and  set 
aside  the  second  fiat,  which  was  regularly  issued  ac- 
cording to  the  terms  of  Lord  LaughborougKn  Order* 
I  am  of  opinion,  that  we  ought  not  so  to  interfere,  and 
that  this  2>etition  ought  to  be  dismissed  with  costs. 

Sir  J.  Cross. — ^I  own  that,  till  a  late  period  of  this 
discussion,  it  appeared  to  me  that  we  could  only  take 
into  consideration  the  respective  rights  of  the  two  petir 
tioning  creditors.  And  if  we  could  do  so,  without 
having  any  further  object,   then  I  should  say  that, 

(a)  1  G.  &  J.  364. 
VOi..  lU  Q 
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l$Si,       aeoordkig  to  my  view  of  tbe  case,  thevd  wat  mi  aeiiiig 
eTmrIb      ^'OBlnunf  to  good  faith,  on  the  port  of  Mr<r  Kingaimm. 
Ait/tt.       It  k  alMorted  by  die  peiidoner,  and  I  do  Bot  think  it  is 
•adafacterily  denied  by  Mr.  Kif^ggUm^  that  at  dM 
neeting  of  die  6th  Jime  it  was  agreed  by  the  creditors, 
that  one  week  shoold  be  alk»wed  die  bankr«{yt  to  obtain 
tiw  goatantee  of  Mr.  HaU'm  order  to  aectne  die^edi- 
torsOt.  8tf.  m  the  pound.    Now  if  Chat  be  so,  JCaN^gjfoii 
«  ought  hot  to  ha?e  taken  adrantage  of  the  dehiy  m  pr»* 

aectttiAg  the  first  fiat,  until  the  period  of  a  week  had 
expired  from  the  6th  June*  It  is  not  widiottt  refawt^ 
aiice^  I  confess,  that  I  am  induced  to  come  to  a  decision 
somewhat  at  variance  with  thn/  tiew  of  the  case.  But 
as  I  can  discover  no  advantage  that  wiM  acenie  to  the 
gendnd  body  of  die  creditors  by  die  proseoutnm  of  tbe 
first  fiat,  i  think  we  ore  bound,  in  strictness,  to  sustain 
the  neeond  fiat,  and  let  things  remain  as  diey  are« 
There  is  no  reason  to  doubt  that  the  second  fiat  is  a 
good  fiat,  and  can  be  properly  worked ;  but  thers  are 
soitae  doubts  as  to  the  fair  and  impartial  worlung  of  the 
first.  It  might  also  be  held,  perhaps,  in  an  action 
brottgbt  by  the  assignees  to  recover  the  baidcrupC's 
propertyy  that  the  fiat  was  void,  on  the  ground  of  being 
concerted  by  him  with  a  creditor.  The  interests, 
dierefdre,  of  the  genei^l  creditors  r^uire  that  the 
second  fiat  should  not  be  annulled,  but  should  be  kept 
alive  for  their  benefit.  I  can  only  wish  that  Kingston 
riiould  have  been  mlide  to  pay  the  costs  of  diis  petition, 
but  I  regret  that  this  cannot  foe  the  unanimous  judg* 
ment  of  the  Court. 

•  iSir  6. *Rosfi.-^I  apprehend  that  Kingsioli^n  conduct, 
whatever  it  may  have  been,  capnp^  affect  this  question; 
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wlttch  isi  whether  Ihe  second  fiat  has  been  legijly       Ift^i. 
issued,  aaad  ought  to  be  sustained  lor  the  benefit  of  the      ^Tm^ 
geper^l  creditors.    The  14th  section  of  the  Bankrupt       A»^^. 
Act  (a)  requires  the  petitioiusig  creditor  to  prosecute 
the  comrnisfiirm  ui^  the  choice  of  assigueesk     But 
Jbijfer,  ^a  sued  out  the  first  fiat,  chose  to  deUy  tb^ 
prosecatiQn  of  it,  b;  negotiating,  for  &  eompramiae^ 
"whSkik  would  bare  been  nugatory,  unless  every  creditor 
had  concunedii    Pending  this  negotiation,  the  time  for  « 

Qpeniiig  the  fiat  expired;  after  vhich  any  creditor 
ttigfat  isHTOe  a  fresh  one*  Mse  parie  Satukn  (i)  has  been 
dted  IB  suppott  of  the  arguments  by  the  petitioner's 
Qoqnaeli  but  in  duikt  case,  wluch  was  « petition  to.super^ 
sede  a  sacond  conmussioa  in  favour  of  the  first,  Lnr4 
EUam  refiised  ta  iateriere.  The  principle  establiahe4 
by  him  also^  in  the  General  Order  of  the  31st  August 
mS,  warrants  n^  sneb  proposition  as  (hat  l^id  dewA 
hf  Mr.  Montagu.  It  is  not,  that  a  eopnaission  may  not 
be  aop^seded  before  the  second  meeting  unddr  Lord 
Lo^gibormigVu  Order,  fiur  want  of  prosecution  by  the 
petiliCHiing  creditor ;  but  that  no  commission  shall  be 
loperaededi  on  the  ground  of  consent  of  Creditors,  until 
after  the  aecond  meetuig.  And  the  reason  for  making 
the  order  was,  to  prevent  a  great  abuse  which  had 
ertpt  into  praetiee  in  issuing  writs  of  supersedeas.  For 
in  many  casee  of  petiti6ns  by  the  bankrupt  to  super*' 
sede,  OB  the  grouiid  of  the  consent  of  ereditorsi  the 
petitira  was  presented  after  the  first  and  before  the 
second  meetiogi  and  in  some  tases,  as  the  order  ex* 
presses  itji  when  the  petitioning  creditor  alone  had 
proved  hie  debt  and  signed  such  consent,  without  the 
dononrrenee  ev>  knowledge  of  Ae  greater  number  ofthe 

(o)  6  Geo.  4.  c.  16.  '    (6)  1  Rose,  36. 

q2 


An/sk. 
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1-881!.  creditors.  But  this  has  nothing  to  do  with  the  duties 
Ezniurte  imposed  on  the  petitioning  creditor  under  Lord  Lough- 
barough*B  Order.  Under  that  order  the  petitioning 
creditor  b  bound  to  prosecute  the  commission  without 
delay,  or  it  is  supersedable  by  any  other  creditor  for 
want  of  prosecution,  a  London  commission  at  the  expi- 
ration of  14  days,  and  a  country  commission  after  S8 
days.  We  have  refused  to  enlarge  the  time  for  opening 
the  commission  at  the  instance  of  the  petitioning  cre- 
ditor, on  the  ground  of  a  pending  negotiation  for  a 
compromise;  and  the  same  reason  equaDy  applies  to  a 
petition  by  the  bankrupt;  and  indeed  I  have  known  it 
done  in  both  instances.  There  are  cases,  also,  where  the 
Court  has  refused  to  enlarge  the  time,  even  where  SQ««  in 
the  pound  could  be  paid,  and  where  it  would  do  nothing 
more  than  restrain  the  advertisement  in  the  Gazette. 
In  a  MS.  case,  with  which  I  am  furnished  from  the 
Registrar's  book,  Lord  Eldon  acted  upon  the  same 
principle.  That  case  occurred  on  the  ^th  December 
1826,  and  is  entitled  Ex  parte  Drew,  in  the  matter  of 
Shepherd  and  Fricker.  There  had  been  no  adjudi- 
cation within  the  14  days,  and  the  Vice-Chancellor  had 
made  an  order,  on  the  petition  of  another  creditor,  ta 
supersede  the  commission  under  the  circumstances  of 
the  case,  and  the  General  Order;  and  this  petition 
was  to  set  aside  that  order.  Lord  Eldcn  thought  the 
order  right,  and  observed,  that  although  the  solicitors 
and  the  petitioning  creditor  under  the  first  commission 
might  justly  be  said  to  have  meant  well,  yet  the  prac-* 
tice  of  holding  over  commissions,  and  setting  at  nought 
the  standing  order  of  the  Court,  was  grown  so  firequent 
and  was  so  often  abused,  that  the  Court  must  check 
the  practice.    In  this  case,  also,  there  had  been  an 
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sttempt  at  composition.  The  cases^  therefore^  are 
muform  in  holding  strictly  the  petitioning  creditor  to 
his  duty,  of  prosecuting  the  commission  for  the  sole 
purpose  of  distributing  the  effects  of  the  bankrupt, 
according  to  the  provisions  of  the  bankrupt  law.  If 
he  was  permitted  to  make  use  of  a  fiat,  not  for  the 
purposes  of  such  distribution,  but  to  effect  a  different 
arrangement  with  the  creditors,  great  mischief  would 
ensue.  I  am  of  opinion,  therefore,  that  there  are  no 
grounds  for  this  petition,  and  that  it  must  consequently 
be  dismissed  with  costs. 


Expazta 
Anjbs. 


Ex  parte  Green. — In  the  matter  of  Ridley. 

In  this  case  an  Order  had  been  obtained  to  amend  the 
petition,  by  inserting  a  prayer  for  costs  (a) ;  which 
Order,  it  seems,  was  drawn  up  conditionally,  that  Scott, 
one  of  the  parties  interested,  should  b^  served  with  it, 
and  that  the  petition  should  be  brought  on  for  hearing 
again  in  14  days.  That  time  being  now  expired,  and 
Scott  having  never  been  served  with  the  Order, 

Mr.  Kindersley  now  moved,  that  an  Order  should, 
be  drawn  up>  absolutely,  for  the  dismissal  of  the  petition 
with  costs. 

Sir  G.  Rose. — The  course  to  be  pursued  is  quite 
dear.  You  have  now  only  to  move  to  discharge  the 
Order  for  amendment,  and  to  dismiss  the  petition  with 
costs,  in  which  must  be  included  the  costs  of  this  ap- 


Southampton 
Buildingi, 
June  23. 

Order  to  amend, 
conditioiially, 
that  a  party 
should  be 
served,  and  the 
petition  be 
heard  in  14 
days.    Default 
ha?in^  been 
made  in  these 
conditions, 
the  petition  was 
dismissed  with 
costs. 


(a)  See  ante,  p.  42i 
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\%%t.       plication.    For  tbe  petition  being  regularly  cotHixiiietl, 
^Tpuie      ^  appears  from  the  regiBtrar's  book,  you  yrtxt  bound 


^*|j2iSr        ^*  P*^*®  Jeffreys. — In  the  matter  of  Jeffreys. 

JuM  23.       _, 

M^here  a  bank-  1  HIS  was  a  petition  of  the  bankrupt^  praying  that  the 
sumnder  within  Court  wottld  order  the  CouunisBfoner  to  appoint  a  fresh 
the  Court  will'  meeting  to  take  his  surrender,  the.  bankrupt  having 
camVta'^Sr"'  ^^^"^^  *<>  surrender  within  the  time  prescribed  by  the 
nf^D^uftoke  ®^*^*^>  *^  consequence  of  a  negotiation  that  had  been 
his  surrender,     pending  between  him  and  his  creditors  for  superseding 

the  commission^  but  which  had  afterwards  fallen  to  the 
ground.  The  assignee  joined  in  this  petition^  which 
being  supported  by  the  proper  aflSidavits, 

The  Order  was  made  accordingly. 

And  see  £jc.parte  SMi«i,  %  Rose,  381 ;  &  jwrtt  JSsrrs/man,  1  G.  &  J. 
223,  and  1  Deac.  B.  L.  610. 


Ex  parte  Clarke. — In  the  matter  of  Sbwerkrop. 

Same  (2ay. 

tetition  to  stt-    ThIS  was  a  petition  of  a  creditor  to  supersede  the 

persede,  on  the  *  *- 

ground  of  there  Commission,   on  the  ground  of  there  beini;  bo  valid 

being  no  peti-  ... 

tioning  cwdi-     petitioning  creditor's  debt,  and  that  the  bankrupt  was 

tor's  debt.   The  *^  ,  t        ,  , 

deposition  of  the  not  a  trader.    In  the  course  of  the  hearing  k^  the 

dent  referring  to         •-•  *       ^  n         i  • 

an  account,       petition,  the  Lourt  iound  it  necessary  to  refer  to  the 
ed  tobea^z-  Proceedings  under  the  commission,  for  the  purpose  of 

ed,  but  which 

was  not  to  be  found  amonf  the  proceedings,  the  tespondents  were  ordered  to  pay  the  costs  of 

the  day,  the  Court  having  for  this  cause  adjourned  me  hearing  of  the  petition. 
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■Mperting  the  depoaitioii  made  by  tbe  petitiooing  €i9e-       ISSl^. 
ditor  in  support  of  his  debt.    This  deposition  referred      E^mxte 
to  a  dsbtar  and  creditor  apoount  between  the  bankrupt      '<^>*a»'- 
and  the  petitbiMg  creditor,  which  purported  t#  be 
annexed  to  the  deposition;  but  the  account  vaa  now 
not  to  be  found  among  the  proceedings. 


Mr«  M.  D.  HUlt  who  .appeared  for  tbe  respondeat;, 
stated  that  the  petitioning  crediiar  had  cbiiigedMs 
soUcitor,  and  that  when  the  proceedings  were  handed 
over  by  him  io  the  present  solicitor,  be  had  a)ot  deli- 
'Hd  tuts  decumeoDit* 


Mr.  Swansiom  and  Mr.  6.  Riehatdit  in  support  pf 
the  petition,  contended,  that  as  one  of  the  objections 
raised  by  this  petition  was,  that  there  was  no  valid 
petitioning  creditor's  debt,  the  respondents  ought  to 
have  come  prepared  with  this  account,  which  was  the 
most  easential  document  upon  the  ifile;  that  they  must 
have  known  long  ago  that  it  was  not  with  the  proceed- 
ings,  and  ought  therefore  to  have  applied  to  the  Court 
before  the  day  appointed  for  hearing  the  petition,  that 
the  petition  might  stand  over,  to  enable  them  to  pro- 
duce the  account. 

Sir  G.  Rosj^. — tf  the  account  is  not  produced,  the 
commission  ought  to  be  superseded,  at  the  costs  of  the 
parties  who  have  issued  it;  or,  at  least,  the  costs  of  the 
jiay  must  be  paid,  if  the  hearing  of  the  petition  is  put 
off  to  enable  the  respondents  to  explain  why  the 
account  is  not  upon  the  proceedings. 

« 
JSrsxjki^  C  J.~The  most  f^vonrable  lijght  in  which 


«8 
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the  Court  can  consider  the  non-production  of  the  account 
is,  that  it  is  an  act  of  gross  negligence.  The  re- 
spondents must  therefore  pay  the  costs  of  the  day, 
and  the  matter  is  not  to  come  on  again  until  the 
account  b  produced. 


Mr.  M.  D.  Hill  hoped  that  the  Court  would  reserve 
the  question  of  the  costs  of  the  day,  until  the  merits  of 
the  petition  were  finally  decided. 

Sir  G.  Rose. — The  payment, of  the  costs  of  the  day, 
under  such  circumstances  as  these,  is  an  unmitigated 
condition  of  our  adjourning  the  hearing  of  the  petition 
for  the  convenience  of  the  respondents. 


Souihampium 

BuUdingt, 

Jun«  23. 

Where  the 
Commissiooen 
have  ODce  re^ 
ject^  the  proof 
of  a  debt,  the 
creditor  may 
petition  to 
pro?e.  ootwith- 
staoding  the 
ComiiiissioQen 
referred  him  to 
a  subsequent 
meeting,  at 
which  he  declin- 
ed to  attend.     . 
On  a  petition 
to  stay  the  cer- 
tificate, after  an 
order  has  been 
obtained  for  its 
allowance,  the 
Court  will  not 
open  the  order, 
unless  it  appears 
from  the  peti- 
tion that  the 
debt  of  the  cre- 
ditor would  turn 
the  certificate. 


Ex  parte  Skiff. — In  the  matter  of  Singleton^ 

J  HIS  was  the  petition  of  a  creditor  for  an  order  that 
he  might  be  permitted  to  prove  his  debt,  and  that  the 
bankrupt's  certificate  might  in  the  mean  time  be  stayed. 
It  appeared,  that  the  petitioner  attended  at  a  meeting 
before  the  Commissioners  to  prove  his  debt,  when  the 
proof  was  rejected^  but  they  referred  him  to  a  subse- 
quent meeting,  at  which  he  did  not  think  proper  to 
attend. 

Mr.  Rolfe  and  Mr.  Armstrong  appeared  in  supp<M 
of  the  petition. 

Mr.   Talbot y  for  the  bankrupt,  objected,  that  thd 
creditor  before  he  had  presented  this  petitiodi  should 
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have  applied  at  the  subsequent  meeting  of  the  Com*        ISSt, 
missioners  to  prove  his  debt.  £x  pute 

SeIpv. 

But  the  Court  thought  that,  the  Commissioners 
having  already  rejected  the  proof,  the  petitioner  was 
justified  in  coming  to  this  Court,  without  going  a 
seccMid  time  before  the  Commissioners. 

It  appeared  afterwards,  in  the  course  of  the  hearing, 
that  the  bankrupt  had  already  obtained  an  order  for 
the  allowance  of  the  certificate,  though  it  had  not  yet 
been,  in  fact,  allowed;  upon  which 

Mr.  Rolfe  applied,  that  the  order  might  be  opened, 
and  be  subject  to  the  result  of  this  application. 

Sir  G.  Rose. — We  cannot  do  that,  as  the  petition 
does  not  allege  that  the  debt  of  the  creditor  would 
turn  the  certificate. 

The  order  was  eventually  made,  that  the 
petitioner  might  be  permitted  to  prove  his  debt; 
but  that  so  much  of  the  petition  as  related  to 
the  staying  of  the  certificate  should  be  dismissed 
with  costs;  the  costs  of  the  rest  of  the  petition 
to  come  out  of  the  estate. 


.  CASES' nr  BANKKDPrcr, 


Ex  parte  Fletchbk. 
j"^.'"     Mr.  BICHENOR,  on  the  part  of  a  trader  againat 
^rad''^^.    **°"  "  **'  **«^  isBired,  appUed  for  an  order  to  stay  the 
^irti^'llld'"     a^jiidication, — ^the  par^  having  made  an  affidavit  that 

Sebt  to  thspeti-  tbcTB  was  no  debt  wliatever  due  from  htm  to  tlie  pe^ 

tioaiD^  cradiUr, 

■Bd  had  not       tioning  creditor,  that  liehad  committed  no  act  of  badk* 

■ctofbuk-       ruptcy,  and  that  he  verily  believed  the  fiat  was  issued 

Bg^st  him  for  a  vexatious  purpose.     Tn  support  of 

the  appIicaUon  he  cited  Ex  parte  Proston  (a),    and 

Ex  parte  Fletcher  (fi). 

The  CovRT  made  the  order  as  prayed,  but  with 
'liberty  for  the  peUtionipg  creditor  to  apply  to  the 
Court  as  be  might  be  advised. 

(a)  iEoK,3s9.  (b)  Id.  age. 


Ex  parte  Francis. — In  the  matter  of  Brovn. 

Stmt  da/. 

Ni«  practice  -A.  mistmderstaiiding  having  arisen  in  the  discussion  of 

JSSJJl^g''„  this  petition,  as  to  the  precise  terms  of  a  previous  order 

CouH.  a»^  by  this  Court  in  the  same  matter, 

Mr.  Spence,  who  appeared  for  the  respondents, 
observing,  that  the  minutes  of  the  order,  as  be  took 
them  down  on  his  brief,  differed  materially  from  the 
minutes  in  the  registrar's  book, 

Sir  A.  Fell  propoMd,  Ihatin  future  when  the  Court 
pronounced  any  order,  after  bearing  a  petition,  the 
registrar  should  read  aloud  his  minutes,  to  enable  the 
counsel  on  each  side  to  transcribe  a  correct  copy  of 
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HHfli  OB  hk  brief ^--a  laode,  wha^  he  thMght  i^onld       WK. 


4H0Pe  miicli  tine  in  ^ture^  thitwas  now  Qftsft  to^  ii      i2K«ft«A 

which  was  adopted,  with  great  conyenience  to  all  par- 
(ies^  by  die  Ck>nrt  ot  BKcheqMr. 


Ex  parte  Drake. — In  the  matter  of  Drake. 


Someday. 


A  HIS  was  a  petition  of  the  banknqpt  to  surpersede  Before  the 
the  fiat»  <m  the  ground  that  he  was  not  a  trader  witfayi  tions  to  super- 
the  bankrupt  law;  the  only  trading  alleged  against  fahn  sui^ndytothe 
being  that  of  a  brickaiaker^  and  the  bricks  being  made  ^^^q^^' 
from  the  soU  of  his  own  estate.    It  appeared,  that  the  P^^^^iJ^ioui 
time  for  the  bankrupt's  surrender  had  been  enlarged  ^j^®^^^™*^®"* 
by  an  order  of  the  Court  until  July  next,  but  the  peti-  .  Where  a 

/  /  >  t-     r         bankrupt  peti. 

tion  for  the  supersedeas  was  presented  before  the  4@d  tions  to  super- 

sede,  and  at  the 
day«  same  time 

brings  an  action 
against  the  peti- 

Mr*  'Montagu  appeared  in  support  of  the  petition.      tioning  creditor 

dity  of  the  fiat, 

Mr.  Whitmarsh,  and  Mr.  BetheU,  for  the  tesponfi-  ^^^^l^ 
ent,  took  two  preliminary  objections  to  the  hearing  of  ^^  ^'^^  pursue. 
this  petition:'  1st,  that  die  bankrupt  had  not  sur- 
rendered to  the  fiat ;  and  Sdly,  that  he  had  brou^t  an 
acdon  against  l3ie  petitionitig  creditor,  which  was  sdll 
pending,  to  try  the  Validity  of  the  fiat.  In  sapport  of 
the  fir^  objection,  t!hey  cited  Ex  parte  Veaker{(i)i 
"where  it  was  held,  that  a  commission  could  mot  be 
superseded  upi)n  the  petition  of  the  bankrupt  before 
Ids  cmrtcftider,  alKbou^  all  his  creditors  consented. 

Sir  G.  Rose. — ^Why  do  not  you  put  Mr.  Montagu 
to  his  electioi^  whether  he  will  proceed  in  the  action  or 

(a)  2  G.  &  J.  337. 
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ISSt.  not*  Wheo  the  buknipt  hu  brought  mi  action  at 
l^Z^  kw  to  dispute  the  nliditj  of  his  eontmimoD,  in  that 
^^*^*^      ease  his  petiticMi  to  nipenede  it  cannot  be  heard. 

Hi.  Momtagu  contended,  that  it  was  entitely  in  ihs 
discreticni  of  the  Court  to  say,  whether,  or  not,  the 
petition  should  be  beard,  until  after  the  trial  of  the 
actbn.  Ex  parte  Burgess  (a).  Butit  seems  clear,  from 
the  report  of  the  case  of  Ex  parte  Diet  (b),  that  the 
bankrupt  nay  petition  to  supersede,  and  bring  an  action 
at  the  same  time  to  try  the  validity  of  his  commission. 
We  should  hare  been  very  glad  in  this  instance  to 
hare  proceeded  first  with  the  action ;  but  they  changed 
the  venue  from  London  to  Devonahire,  and  by  so  doing 
prerented  us  from  prosecutiog  it  as  speedily  as  we 
wished. 

EasKtNE,  C.  J. — It  appears  to  me,  that  you  ought  to 
make  your  election  now,  either  to  abandon  your  action,  ' 
or  to  let  the  petition  stand  over  till  the  result  of  the 
action  is  known. 

Sir  G.  Rose. — Lord  Eildon  laid  down  the  rule  in 
Bxpm-te  Bvrgeu,  that  where  the  bankrupt  presents 
a  petition  while  an  action  is  pending,  he  must  elect 
which  proceeding  he  will  discontinue.  But  there  are 
other  cases  to  the  same  effect,  besides  that  of  Ex  parte 
Burgees  {c).  The  common  practice  of  every  Court 
is,  when  there  are  different  modes  of  proceeding  for 
the  attainment  of  the  same  object,  to  prevent  a  party 
from  pursuing  all  at  once. 

(a)  Jacob,  659.  (fr)  1  Rom,  51. 

(c)  8m  ExpvU  Priw,  Bwk,  2». 
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Sir  A.  Pell. — At  this  time  of  day  one  would  have        1832. 
supposed^  that  so  plain  a  proposition  as  this^  in  regard       eTwu 
to  a  matter  of  practice,  would  not  even  have  borne  an       I^h^xs. 
argument.    The  party  has  here  two  strings  to  his  bow, 
and  the  plain  rule  seems  to  be,  that  he  must  elect 
which  remedy  he  will  pursue. 

Mr.  Montagu  then  proceeded  to  answer  the  objection, 
as  to  the  want  of  the  previous  surrender  of  the  bank- 
rupt. Ex  parte  Peaier  does  not  apply  to  the  present 
case ;  but  even  if  it  does,  it  has  been  shaken  by  subse* 
quent  decisions.  The  petition  in  that  case  was  pre- 
sented after  the  expiration  of  the  forty-two  days;  and 
though  Lord  Lyndhurst  said,  he  did  not  think  the  cir- 
cumstances of  that  case  would  warrant  him  in  making 
an  exception  to  the  general  rule,  that  a  bankrupt  must 
surrender  before  he  can  petition  to  supersede, — yet  he 
added,  that  the  question  might,  for  the  regulation  of 
such  proceedings  in  future,  be  deserving  of  considera- 
tion. He  distinguished  that  case,  too,  from  the  previous 
one  of  Ex  parte  CarUng  (a),  where  Lord  Eldon  held, 
under  very  special  circumstances  (ft),  that  as  a  commis- 
sion of  bankruptcy  was  merely  a  civil  process,  there 
was  no  reason  why  the  bankrupt's  surrender  might  not 
be  dispensed  with,  upon  a  petition  to  supersede  with 
the  consent  of  all  the  creditors,  notwithstanding  the 
petition  was  presented  long  after  the  forty-two  days  had  ' 
expired^    But  Lord  Lyndhurst  afterwards  altered  the 

(a)  2  G,  &  J.  35. 

(6)  The  cueaunstaneeft  were,  that  tbe  bankrupt^  when  the  commiiikMi 
ianedfeiiA  for  eight  jfeen  aflerwaid^wu  Imn^  abroed,  and  avowed  his 
iatentkm  of  not  fetnmiiig  to  England  unlcM  his  creditors  eboie  to  tiJtt  I6i. 
in  the  pound,  and  cooient  to  the  commission  being  supenedad.  whicfc  all 
bis  caditoit  agieed  tD«  and  signed  the  petition  for  the  svpaisadna. 
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1  BBft*       ojfimon  (a)  whieh  he  had  expressed  io  Ex  parte  Peoier, 
E,  parte      ^^  agreed  with  Lord  EUam.     And  m  Es  porAr 
Ghfwm  (^X  ^  Vioe-ChanceUor  made  an  order  to  super* 
sede  a  cemnuasioB  on  the  petitioR  ef  the  baidcn^it^ 
although  he  hild  not  prenously  sorrendered* 

Sir  G.  Rose. — It  has  certainly  been  decided  in  Ex 
parte  Niehok  {c),  that  if  the  forty-two  daya  have  mot 
expired^  the  objection  as  to  the  want  of  surrender  doe^ 
not  apply,  though  there  may  be  some  doubt  whether 
that  case  is  law.  But  I  have  always  imderatoed  the 
rule  to  be,  that  where  the  forty-two  days  have  expired]^ 
the  bankrupt  must  surrender  before  he  can  petitioa  to 
supersede.  The  principle  Lord  Ekhn  acted  on  was 
this-^tbe  bankrupt^  by  neglecting  to  surrender  before 
the  expiration  of  the  forty-two  days,  wc^  not  onlj 
guilty  of  a  contempt  of  the  Great  Seal,  but  also  of 
another  tribunal,  namdy>  the  Coiomissioner^  before 
whom  it  was  Im  duty  to  surrender;  and  Lord  Ekkm 
would  entertain  no  petition  from  any  bankrupt  under 
these  circumstanoesi  until  he  had  purged  his  contempt. 
But  was  there  not  a  case  in  the  matter  of  Cofes  and 
Galpin,  in  which  this  very  question  arose? 

Mr.  Montagu.  In  the  case  alluded  to  qf  Ex  parte 
Galpin  (d),  it  was  not  a  petition  to  supersede  upon  the 
consent  of  creditors,  nor  was  the  petition  presented  until 

(«)  TUi  WM  fl«tMl  bj  e^wisd  in  tlwctHiof  tkparu  drlyna,  1  Moat 
124,  which  occurred  before  the  Vica-Chancellor,  btit  no  authority  is  cited 
for  the  fiu:t. 

(h)  I  Mont.  lai.    It  doet  not  appmr,  homww,'fnm  tiM  repMt  of  tbit 

fiM^r-^iM  dajn. 
<c)  3  6.  ic  i.  lOU 
(d)  IBUnuaO?.'  -         '  '      .   1     •   ;        • 
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tfier  the  fbrty-^eeond  day;  the  Yioe-ChatieeUor thbre-  163$. 
fere  said,  that  he  coald  not  supersede  on  the  ap]»Iieatioa  ^Tm^ 
of  the  baidiTupt,  preTioiis  to  bis  susrender ;  which  was 
SMrely  in  eoiifimiation  of  the  general  nde.  But  in  the 
sabsequentcase  of  Ex  parte  Norecii{a\  where  the  bank* 
nqpt  was  preTented  by  illness  from  surrendering  on  the 
ferty-second  day,  Ixffd  Z>y9tdAiirj<  made  aa  order  fet  t^ 
sopersedeasy  without  the  bankrupt's  snniender.  In  Es 
parte  Wood{b),  it  was  stated  by  Lord  Hardmieie,  dial 
Lord  Maeeleg/lelA  had,  in  more  instances  tium  one, 
superseded  a  commission  of  bankruptcy  to  prevent  a 
prosecution  for  felony  against  the  Uuakmpt,  where  he 
had  npof  surrendered  himaelf  within  the  iiDrty->two  days^if 
there  did  not  appear  to  b^  any  intention  to  defraud  his 
creditors  by  not  sppearing  within  the  time  appointed, 
and  where  his  absence  proceeded  rather  from  an  igno* 
ranee  of  th6  consequence^  or  accident.  So  in  the  more 
recent  case  of  Ex  parte  Latettder  (e).  Lord  Eldon,  re^ 
cognizing  the  principle  acted  on  by  Lord  Muede^ldf 
superseded  a  commission  to  which  the  bankrupt  bad 
omitted  to  surr^nd^r  himself,  through  ignoifance,  ihd 
acting  nlider  the  ihistaken  advide  of  his  aittomey.  Bui 
die  case  of  Ex  parte  NiehoU$(d)  is  decisive  on  this 
poinl;  for  it  is  there  hdd  that  a  banfchipt,  though  he 
has  not  surrendered,  may  n^evtheless  sustain  a  petition 
to  supersede  the  commissioii  against  him.  Where  die 
petition  is  presented  before  the  forty-second  day^  In 
Ex  parte  Jone^ (e),~wfaeie  Lcird  EUkm'  hdd  thiit  » 

(a)  1  Mont.  281.  In  this  case,  however,  it  appeared  by  the  certificate 
o(  the  Commlitionen,  that  the  btnkmpt  had  duly  surrendered  hfanself  at  the 
second  meeting,  bnt  was  unable,  through  illness,  to  attend  the  third  meeting, 
for  the  porpose  of  passing  his  last  examioation. 

(J)  I  Atk. 222.  (c)lRo8e,65.  '\''^\ 

(rf)  2G.&  J.lOl.  (•)  8  Ves.  328.' 


DmAtt. 
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1652«  bankrupt,  who  has  neglected  to  surrender,  cannot 
£i  pwto  supersede  his  connnission  without  first  obtauning  leave 
to  surrender, — ^he  states  this  reason  for  his  decision, 
namely,  **  he  has  oonunitted  a  fehmy,  which  cannot 
be  got  rid  of  in  this  numner.*"  But  this  reason  would 
not  apply  to  a  petition  presented  hefotei^e.  time  for  sur« 
render  has  ezpired«  And  it  may  be  doubted,  too,  whe- 
ther it  applies  to  one  presented  afterwards.  For  if  the 
omission  to  surrender  has  been  caused  by  illness,  or 
mere  inadvertence,  how  can  it  be  said  that  it  amounts  toa 
felony  I  In  Ex  parte  Jones  (a),  it  is  true.  Lord  Eldan  said, 
it  would  be  attended  with  inconvenience,  if  the  bank* 
rupt  was  not  to  surrender  until  he  had  sifted  to  the 
bottom  every  ingredient  of  the  bankruptcy.  But  iniiy 
may  not  a  person,  who  by  an  ex  parte  proceeding  in  a 
private  room  is  declared  a  bankrupt,  be  permitted  to 
sift  every  thing  to  the  bottom,  and  show  the  illegality 
of  the  proceedings  against  him,  before  he  is  compelled 
to  submit  and  acknowledge  their  authority  ? 

Mn  Bethelli  in  reply,  referred  to  the  language  of 
Lord  Eidon  in  the  last  cited  case  of  Ex  parte  JimeM, 
where  it  was  decided  that  a  commission  could  not  be 
superseded  before  the  bankrupt  has  surrendered. 
''  If  the  bankrupt,"  his  lordship  says, ''  is  not  to  surren<% 
der,  untB  he  has  had  sifted  to  the  bottom  here,  the  trad« 
ing,  the  act  of  bankruptcy,  and  the  petitioning  creditor's 
debt;  when  these  particulars  afterwards  come  to  be 
proved  before  the  Commissioners,  many  persons,  against 
whom  conunissions  of  bankruptcy  issue^  will  disprove 

(a)  11  Vw.  409.  Thit  was  a  petition,  like  the  present  one,  which  had 
ben  praented  hrfote  the  time  for  the  benkrupt'a  sanender  had  eipired, 
krt  which  WM  not  imwered  in  time. 
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erery  thing."  Ex  parte  NichoUs  (a)  is  the  only  case  that       1 832. 
can  be  relied  on  by  the  other  side;  and  that  is  rather  a      sTparte 
dictum  than  a  decision.    In  that  case  there  had  been       ^^^^^» 
QxAy  one  meeting  held  under  the  commissiony  and  all 
subsequent  proceedings  before  the  Commissioners  had 
been  suspended ;  the  bankrupt  therefore,  it  was  alleged, 
had  no  opportunity  of  surrendering.   The  dictum  of  the 
Vice-Chancellor  goes  a  great  way  further  than  is  war- 
ranted by  the  cases  on  this  subject    And  when  the 
matter  came  on  more  deliberately  for  discussion  in  Ex 
parte  Peaier{b\  it  was  decided  that  the  bankrupt 
must  surrender  before  he  could  petition  to  supersede. 

Ekskine,  C.  J. — The  only  case  creating  any  diffi- 
culty in  my  mind  is  that  of  Ex  parte  NichoUs,  in  which 
the  petition  was  presented  within  the  forty-two  days,  as 
it  is  in  the  case  now  before  the  Court.  Yet  it  is  clear, 
even  in  that  case,-  that  justice  required  that  the  general 
rule  should  be  relaxed;  because  the  proceedings  before 
the  Commissioners  had  been  suspended,  and  it  was  put 
upon  the  ground  that  it  was  impossible  for  the  bank- 
rupt to  surrender.  But  that  case  by  no  means  lays 
down  a  general  rule,  that  the  bankrupt  may,  in  all 
cases,  petition  within  the  forty-two  days  to  supersede 
his  commission,  without  previously  surrendering  to  it; 
for  this  would  open  the  door  to  all  the  evils  that  were 
pointed  out  in  Ex  parte  Jones  (c).  The  general  rule 
is,  that  the  bankrupt  must  surrender  before  he  can 
petition  to  supersede;  and  I  see  nothing  in  this  case  to 
take  it  out  of  the  general  rule. 


(a)  2  G.  &  J.  101.  (b)  2  G.  &  J.  337, 

(0  11  Vc«.  409. 

VOL.  II.  H 
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Sir  A.  Pell. — ^The  safe  and  prudent  courM  t« 
poTiue  »,  to  act  according  to  what  Lord  Lyn^urtt  lajm 
down  ■•  the  ^neral  rule  in  Ex  parte  Peaber,  when  be 
held  that  the  bankrupt  must  surrender  before  he  can 
pedtioD  to  supersede,  even  with  the  consent  of  creditors. 
Now  this  is  a  case  not  sustained  by  the  consent  of  cre- 
ditors, as  in  £j  parte  Peaker.  But  then  it  is  said,  that 
the  decision  in  £x/>arfe^k;A(]tffautboriaeB  a  deviation 
from  the  general  rule.  It  k  enough  bowerer  to  ob> 
serve,  that  the  dedsion  of  Ex  parte  Peaker  is  of  late? 
date.  Then  we  have  had  our  attention  directed  to  Ui8 
cases  of  £rpari0  G/yin>(a},  imd  Ex  parte  NoreoU(h)i 
but  those  cases  do  not  appear  to  me  to  apply  very  much 
to  the  bets  of  this  ease;  for  in  Ex  parte  G/ym  the 
creditors  bad  consented  to  the  pioceedhig,  and  £« 
parte  Noreott  was  under  very  peoUlar  circumstaitcest 
there  the  bankrupt  had  actually  surrendered  previous  to 
the  day  appointed  for  his  last  examination.  After  due 
consideration  of  all  the  cases,  it  appears  to  mc  in  every 
pcunt  of  view,  that  Uie  general  rule  has  never  been 
broken  in  upon,  namely,  that  the  haoknipt  must  Bur> 
reader  before  he  can  petition  to  supersede. 

Sir  G.  Rose  concurred. 

The  Court  therefore  ordered  the  petition  to  stand 
over  until  after  the  action  should  be  detemdned  and 
the  bankrupt  had  surrendered;  and  the  costs  ot  the 
petition  to  come  out  of  the  estate  (c). 

(<■)  1  Moot.  124.  (b)  I  Mont.  281. 

(e)  It  cntuoly  Mens  an  abmitd  role  of  pnclice,  when  At  bukmpt 
btni  fidt  conl«sls  the  vilidily  of  the  fiat,  on  tbe  groniid  of  (be  id- 
lufficieDcj  of  (be  liading,  the  act  of  banknipicfiOi  the  petilioniD^;  creditor'* 
debt,  that  b*  ciddoi  apply  0>t  a  tup«nedeai  witboul  a  prenou  iiureitdcc, 
and  bMDg  campelled,  in  a  ceitaia  degree,  (o  lubmit  lo  ibe  mj  anthori^  . 
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fiUcii  be  iDsUtl  is  iBVilifk    Sir  Wm.  £t»ii^  ia  hit  ten^Ue  Letter  to  Sir  \M%, 

Smmue}  RmuUy  oa  the  revision  of  the  Banlmipt  Laws,  lecommeiMis  ft  oiddlt  ■ 

ooane  of  proceeding  on  this  subject,  namely,  to  give  the  party  an  oppor-  '£>  P^*^ 
Isiifty  of  sttbttittbg  the  questioii  ia  each  partictilar  case  to  Ihe  coniidBrfttieii  ^*a^« 
•f  tiM  Coutt  vpon  a  particulw motion)  anid  that  the  suneBder  should  be 
dispensed  with,  whenever  the  opposition  to  the  commission  appears  to  arise 
firom  a  fur  and  real  objection  to  its  validity,  and  not  from  any  vexatious  or 
kufniper  aiotive.-^Lefiif  U  BmMf,  s.  zzvl.  See  alao  JEc  jMrfe  Clarke,  iA 
mWUUn,  UBec.,  aadJEc  fortw Fonlgtr i^ Palmer,  18 feb*  1833, pact. 


Elx  parte  Clarke.— In  the  matter  of  Sewerkrop..       ^ll!JS^ 

June  26  is  2B. 

A  WITNESS,  of  the  name  of  James  Mahany,  yrhb  A  witness  from 
was  summoned  and  attended  to  give  tivA  toce  evidence  ingattended^this 
m  the  matter  of  this  jMStition,  which  was  heard  on  the  STIu?^^* 
8Sd  of  June  (a),  was  arrested  for  debt  after  leaving  ^^^TiT**' 
tfiis  Court  while  he  was  waiting  to  take  his  passage  in  ^J^l^f^'t 

ttie  steam  boat  to  convey  him  home  to  Gravesend.         ^°«f  ^^^  ^  con- 
veyance home, 

was  discharged; 
•     •  ,  A      although  he 

Mr.  SwaiMion  now  applied  for  his  discharge,  but  m  iiad,  on  leaving 

_    ^-        -  _       -  1.       .  ,  this  Court,  gone 

Stated  that  he  made  the  appncation  on  the  represen**  to  Catharine 
tation  of  the  party  who  instructed  him,  and  not  on  But  without ' 

•in  j^«*S4.  <^o***  *■  against 

Mfldavit.  the  officer!  he 

not  having  been 
shown  the  sum* 

EasKiNB,  C.  J.— There  must  be  an  Affidavit  pro*  mons  to  attend 

^        this  Court 

duced  to  the  registrar,  and  then  you  may  take  an  ordei^ 
for  the  witness's  attendance  in  this  Court,  with  a  view 
to  his  discharge. 


Mr.  Sunmston  accordingly  mentioned  ih6  matter  agaid      j^ne  28. 
It  the  neict  sitting  of  the  Court,  and  stated  that  he  wai 
liow  prepared  with  the  necessary  affidavit.    The  witness 
swore,  that  he  had  been  served  with  a  summons  to 

(a)  See  enu,  p.  86* 
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18S2.  attend  the  Court  of  Review  on  the  S3d  of  June;  that 
£z  parte  ^^  ^^^  Gravesend  on  that  day  by  the  steam  boat,  for 
C"-  the  purpose  of  obeying  the  summons,  and  that  he  was 
also  subpoenaed  to  attend  in  the  Court  of  Common 
Pleas  at  Westminster  on  the  same  day,  as  a  witness  in 
the  trial  of  a  cause  of  Cripps  v.  Sewerkrop;  that  the 
hearing  of  the  pietition  in  the  Court  of  Review  was  put 
off  on  the  application  of  counsel,  and  the  cause  in  the 
Court  of  Common  Pleas  did  not  come  on ;  that  he  then 
went  in  a  direct  road  to  London  Bridge  to  get  on 
board  the  steam  boat,  calling  upon  a  friend  in  Pancras 
Lane  in  his  way,  who  was  to  accompany  him  back  to 
Gravesend;  and  while  he  was  waiting  in  Pancras  Lane 
till  it  was  time  to  join  the  steam  boat,  the  arrest  took 
place. 

Mr.  Barlow,  for  the  arresting  creditor,  opposed  the 
application.  The  attorney  in  the  suit  had  made  an 
affidavit,  in  which  he  swore  that  he  searched  for  the 
cAuse  of  Cripps  v.  Sewerkrop  in  the  proper  cause 
paper  of  the  Court  of  Common, Pleas,  and  that  it  was 
not  in  the  paper  of  that  day;  and  that  after  the  witness 
had  left  the  Court  of  Review,  the  attorney  met  him  in 
Catherine  Street  in  the  Strand^  and  went  with  him  to  a 
tafem  in  an  adjoining  street.  He  submitted,  therefore, 
that  the  witness  did  not  go  the  nearest  way  home. 

The  Court,  however,  made  an  order  for  discharging 
the  witness  from  custody ;  but  without  giving  any  costs 
against  the  officer,  as  the  order  for  his  attendance  in 
this  Court  was  not  shown  by  him  to  the  officer  previous 
to  the  arrest  (a). 

(a)  Note.<— Some  few  cases,  which  accordiog  to  their  date  should  have  fol- 
lowed this,  are  unavoidably  postponed;  but  will  appear  in  the  neit  Number. 
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In  the  matter  of  Augustus  Applegath.  1832. 


y_^  Stpt^mbBT  13« 

1  HIS  matter  came  before  this  Court  by  an  adjourn-  coram, 
ment  of  a  meeting  of  audit  and  for  the  examination  ^j  conwiit.  * 
of  the  assignees  before  Mr.  Commissioner  Fonblanquei  Although  an 

audit  meetiDg 

under  the  1  &2  WiUA.  c.56.  s.30.(a)9  pursuant  to  the  has  closed,  and 

tho  assignaes 

following  memorandum: — "At  the  Court  of  Commis-  accounts  are 
sioners  of  Bankrupt,  Basinghall-street,  the  1st  August  Commissioner 
I83S,  &c.     This  being  the  day  appointed  by  me,  by  ad-  me^ng  hu 
joumment  from  the  23d  July  last  past,  for  auditing  the  mine'the  m^- 
accounts,  and  for  the  examination  of  the  assignees  of  ^^^^^' 
the  said  bankrupt's  estate  and   effects,  and  for  re-  l^^?"^  ^^  "*^* 

^  '  included  insucy 

viewing  the  accounts  of  the  assignees  which  had  been  accounts,  and  tc 

^  ^      re-mvestigate 

passed   at  the  audits  held  before  the  late  Commis-  those  accounts 

generally  if 

sioners,   as  to  certain    alleged  omissions    therein  of  need  be. 
sums  of  money  stated  to  have  been  received  by  the 
solicitor  or  agent  of  the  said  assignees  ;    and  Mr. 
BetheUf  who  appeared  before  me  as  counsel  for  Henry 


(«)  This  section  provides,  "  that  any  one  of  the  said  six  Commissioners, 
if  he  think  fit,  may  adjourn  the  eiamination  of  any  bankrupt  or  other  person 
to  be  taken  either  before  a  Subdivision  Court  or  the  Court  of  Review,  and 
may  likewise  adjourn  the  examination  of  a  proof  of  debt  to  be  heard  before 
a  Subdivision  Coult ;  which  said  Court  shall  proceed  with  such  last-men- 
tioned  examination,  and  finally,  and  without  any  appeal,  except  upon 
matter  of  law  or  equity,  or  of  the  refusal  or  the  admission  of  evidence,  shall 
dblermine  npon  such  proof  of  debts ;  provided  always,  that  in  case,  before 
the  said  Commissioner  or  Subdivision  Court,  both  parties,  the  assignees 
or  the  major  part  of  them,  and  the  creditor,  consent  to  have  the  validity  of 
atay  debt  in  dispute  tried  by  a  jury,  an  issue  shall  be  prepared  under  the 
direction  of  the  said  Commissioner  or  Subdivision  Court,  and  sent  for  trial 
before  Che  chief  judge  or  one  or  more  of  the  other  judges  ^  and  if  one  party 
only  applies  for  such  issue,  the  said  Commissioner  or  Subdivision  Court 
shall  decide  whether  or  not  such  trial  shall  be  had,  subject  to  an  appeal  as 
I  W  such  deciaioD  to  the  Court  of  Review.*' 


Appleoath. 
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18d2.  Weston^  one  of  the  assignees  whose  exammation  had 
iniQ  been  so  adjourned  as  aforesaid^  having  objected  to 
such  examination  and  to  such  passed  accounts  being 
re-opened ;  and  having  stated  that  it  was  the  intention 
of  the  said  assignee,  under  the  advice  of  his  counsel^ 
to  appealio  the  Court  of  Review  in  case  such  audits 
vere  re-opened :  and  it  further  appearing  to  me,  that 
several  questions  of  law  and  equity  would  arise  out  of 
the  investigation  of  the  accounts,  and  the  conduct  of 
the  assignees,  which  I  had  not  jurisdiction  to  deter-* 
mine,  I  do  adjourn  the  further  examination  of  the  said 
Henry  Weston  to  the  Court  of  Review. 

John  S.  M.  Fonblanqub, 
Commissioner/' 

In  this  case  it  appeared,  that  the  eommissicm  issued 
against  the  bankrupt,  Augustus  Applegath,  some  time 
in  the  year  18^,  at  the  instance  ot  Henry  Weston,  the 
petitioning  creditor,  and  who,  together  with  Thomas 
Bensley,  was  chosen  assignee,  and  James  Betkume 
Bostock  was  appointed  solicitor  under  the  commission. 
At  an  audit  meeting  9th  January  18S7,  the  sum  of 
4897/.  4f .  Zd.  was  found  in  the  hands  of  the  assigneesj 
and  4f853/.  13«.  Z^d*  was  ordered  to  be  divided,  re* 
tainingthe  sum  of  4S/.  10^.  ll|c^.  till  the  next  divi-> 
dend,  to  answer  such  charges  and  expenses  as  the 
assignees  might  be  liable  to.  At  the  second  'audit 
meeting,  6th  May  1^1,  the  Commissioners,  by  memo- 
randum signed,  certified  that  an  account  was  produced^ 
but  the  assignees  refused  to  sign  the  same,  on  the 
ground  that  the  balance  thereby  appearing  due  from 
them  was  not  in  their  hands*  and  they  adyouraed  the 
meeting  till  the  3d  June  then  nexti  ordering  a  ftrtke> 
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dirideBd  to  be  adTerCited  for  that  day.  And  by  tfa#  1$$^. 
same  memorandmn  they  ordered  the  balance  appear-  |„,^ 
ing  upon  the  said  account  to  be  paid  into  the  bankers 
lo  tlie  conunission  by  Mr.  Bosiock.  At  the  ad- 
journed meeting  on  the  8d  June  1831,  the  Commis- 
flioners  found  the  balance  of  S484/.  lis.  4d.  to  be  in 
die  hands  of  the  assigneess  and  ordered  1718/.  14^.  to 
be  divided,  and  the  sum  of  284/.  to  be  retained  in  the 
hands  of  die  assignees*  At  this  meeting  an  account 
was  tendered  by  die  assignees^  to  which  the  following 
meHKyrandum  was  attached  by  the  Commissioners : — 
**  Thk  account  was  passed  subject  to  the  investigation 
of  the  aceonnt  tendered  by  Mr.  Boaiocic  this  day.** 
On  the  SSd  June  1891,  the  following  memorandum  was 
also  signed  by  the  Commissioners : — **  Memorandum, 
diat  we  the  undersigned  being  &c.  having  declared 
a  dividend  on  the  8d  June  inst.  on  an  admitted  balance, 
and  postponed  the  audit  of  the  accounts  of  the  as- 
signees to  this  day,  met  for  the  purpose  of  auditing  the 
said  accounts ;  and  having  examined  the  said  accounts, 
and  comfiared  the  receipts  with  die  payments,  do  And 
that  there  was  ai  the  least  a  balance  of  2199L  8s.  Sd. 
indie  hands  of  die  assignees  on  the  said  3d  June  inst.** 
It  appeared  that  Mr.  Bastoek  had  been  the  party  em« 
l^oyed  to  get  in,  and  was  entrusted  with  the  money 
belonging  to  the  estate,  and  that  the  last-mentioned 
som  of  21 99/.  3s.  8d.  was  composed  of  sums,  part  of 
whadi  were  received  by -him  prior  to  the  first  dividend 
in  Jaonary  1827,  and  were  at  that  thne  due  to  die 
estate,  and  ought  eonsequendy  to  have  been  included 
in  the  accoants  of  the  assignees  at  that  time,  and  sub* 
seqoently  audited  by  die  Commissioners.  Mr.  Bostoek 
llfkdj  h  appeared^  since  absconded  and  ehe  creditors 
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ISdS.       DOW  sought  to  charge  the  assignees  with  his  defaults, 
j^^         and  for  that  purpose  proceeded  to  examine  Mr.  Weston 
Applegai^.    before  Mr.  Commissioner  FonbUmque.      When   the 
matter  came  before  the  Court  by  adjournment^  the 
following  question  was  propounded  to  Mr.  Weston : — 
**  Have  you,  or  has  Mr.  Bostock,  by  your  authority  or 
otherwisCi  received  any  sum  of  money  from  any  debtors 
of  the  bankrupt's,  or  otherwise  belonging  to  the  bank- 
rupt's estate,  previously  to  the  time  of  any  former  audits 
»  of  your  accounts,  which  have  not  been  given  credit  for, 

or  included  by  you  in  those  accounts  V  To  which  he 
demurred,  and  gave  the  following  reply: — **  By  the 
advice  of  my  counsel  I  demur  to  the  question,  as  the 
accounts  have  been  audited  and  settled  a  considerable 
time  ago,  and  so  I  protested  before  Mr.  Commissioner 
Fonblanque.  I  am  also  advised,  that  the  proper  mode 
of  proceeding  in  this  case  is  by  a  petition  to  this  Court, 
when  the  whole  merits  may  be  heard,  and  this  Court 
will  have  authority  to  proceed  personally/' 

Mr.  Swanstan  and  Mr.  Anderdon  for  the  creditors*-* 
Assuming  for  a  moment  that  we  charged  this  to  be 
a  case  of  gross  fraud  on  the  part  of  the  assignees,  and 
that  they  have  wilfully  passed  their  accounts  with  the 
knowledge  that  they  were  false,  (although  we  do  not  pre- 
tend to  carry  it  to  that  extent,)  even  then  the  demurrer 
to  this  question  cannot  avail  them.  The  objection 
taken  is,  not  that  they  will  be  answering  that  which 
may  tend  to  criminate  them,  but  merely  that  the  ac« 
counts  have  already  been  audited  and  passed.  The 
Court  cannot  adopt  such  ^a  reason  for  their  silence 
without  some  positive  rule  of  law.  In  the  106th  section 
of  6  Geo. 4.  c.  16.,  there  is  no  such  rule  implied;  by 
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^t  the  Commissioners  are  "  to  audit  the  aecomits  of       18S2. 
the  assignees,  and  the  assignees  at  such  meeting  shall         ^^^ 
deliver  upon  oath  a  true  statement  in  writing  of  all    Appleoath. 
money  received  by  them  respectively  &c.,  and  the 
Commissioners  shall    examine    such    statement  &c.'* 
In  this  clause  there  is  nodiing  to  limit  the  power  of  the 
Commissioners  to  examine  as  to  the  accounts  during 
the  period  of  that  particular  meeting.    So  in  the  107th 
section  the  words  are  merely,  ''and  no  dividend  shall 
be' declared,  unless  the  accounts  of  the  assignees  have 
been  first  so  audited  as  aforesaid,  and  such  statement 
delivered  by  them  on  oath  as  aforesaid."    So  in -the 
109th  section,  which  provides  as  to  a  final  dividend, 
the  accounts  being  unsettled  and  open,  is  presupposed. 
Although  it  is  the  usual  course  with  Commissioners  to 
proceed  upon  a  former  audit  as  settled,  and  not  to  re* 
commence  the  examination  of  the  accounts  contained 
in  it  on  a  subsequent  audit  meeting,  yet  it  is  not  to  be 
inferred  that  no  right  exists  in  them  to  re-examine  the 
former  accounts;  and  even  if  it  is  treated  as  a  settled 
account,  it  may,  on  the  ground  of  error,  be  surcharged 
and  falsified.  No  analogy  can  be  drawn  in  favour  of  the 
respondents  in  this  case  from  the  practice  in  the  Mas- 
ter's office.  There,  the  Master  may,  at  any  time  before 
his  report  is  confirmed,  do  such  justice  as  the  case  may 
require  by  further  investigation;  but  as  soon  as  the 
report  is  confirmed,  it  becomes  a  record  of  a  higher 
tribunal,  and  his  jurisdiction  is  gone,  he  not  having 
any  power  to  vary  the  record  of  the  higher  courts 
Here,  the  audit  of  the  Commissioners  is  never  con- 
finned  by  a  higher  power,  and  it  is  still  in  the  breast  of 
the  Commissioners  to  reinvestigate  the  accounts  if  they 
shall  think  it  conducive  to  the  interest  of  the  creditors* 
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'  IMI*  ThA  fowT  it  co^tadmmre  widi  die  aeoounte  iheHi* 
jijjii  ttkaB.  Hen  ako  die  ConarinicNDen  have  exptenkj 
A??woAfii»  treated  dieae  ecoounto  as  untetded  and  undeteiw 
nulled.  As  to  the  qoeedon^  wbedier  dns  Court  has 
p&nr  to  mmmkf  where  a  ease  comes  befiose  diem  m 
the  ppresent  aba]NB»  there  oan  be  no  doubt  that  requires 
arginmnt  to  lemo^(a). 

Mr.  Mmkigu  fi»r  the  assignees. — ^Mr.  Weiiom*9  sole 
reason  for  refanng  to  answer  tlie  questkm  proposed  is^ 
that  by  the  ssere  adjotmmeiit  of  the  examination  to 
this  Coint^  the  whole  eiseiuastances,  which  are  neces- 
sarj  to  die  doing  of  jttstiee  to  die  asiignees,  eannot  be 
known.  If  this  matter  were  properly  brongbt  before 
tUs  Court  by  pedtion,  <a  by  motion^  die  whole  merits 
would  necessarily  be  devebped,  and  the  ass^fnees 
wotttd  not  be  chmged  in  respect  of  the  deAmlts  of 
atherB4  I  eonteod^  diat  in  the  present  shape  of  pvo- 
oeedii^  the  assignees  eannot  be  bound  to  answer  this 
^{nestion.  If  Bfr«  Wegton  refvse  to  answer  it  before 
the  Ceeunisakiunr,  he>  singlyi  has  no  power  to  con^d 
an  answer  by  comsutmeBt;  neither  has  this  Court  soeh 
power,  niiere  die  matter  comes  before  it  merefyinAe 
'  shefie  ef  an  nc^oumed  exsnunatioa*  Again,  the  Coi^ 
misskmers  hewing  audited  the  aeeoonts^  onmot  now 
proceed  te  re-audit  them*  Under  the  old  kw  no  sm^ 
powi^  existed,  nor  is  any  addition  made  by  the  new  act. 
When  die  aeeoimts  are  once  determined  by  the  Com* 
hdssiener,  his  power  is  at  an  end,  and  the  only  mode  of 
rectifying  any  mietake  in  die  acconnti  is  by  a  petitioA 
to  a  faiglier  tribunal;  as,  for  instance,  dns  Court.   Inthe 

{a)  Std  vide  pott,  re  Eeaik,  8tll  Feb.  1833 ;  re  Feaks,  I2iih  Feb.  1833 ; 
i«  IWi^  UlbBik  1183  j  idms  tbe  CVMrt  AoH^  *^  liMKl  rc^ 
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OMe  of  Tttrying  or  eipnngiDg  the  pvoof  of  debts,  A»  issf . 
Cewnfasionera  night,  ai  the  same  meetmg^  leorive  for-  ^^^ 
tiler  evidence,  and  alter  or  expunge  the  proof  nwde  at  Ai^n^'^Aiv:- 
diat  meeting  («),  but  afterwards  they  had  no  power  to  do 
80,  exoepi  upon  petition ;  Bx  parte  Whiie9Ue{b)f  Ex 
pmrie  Crrakam  {c\  So  it  is  in  the  ease  of  a  dividend. 
By  the  lOlst  seedos  of  the  6  Geo.4^  e.  16.  the  Com- 
missioners have  krge  powers  and  great  facilities  of  exa- 
■dning  the  assignees;  and  if  tother  jnslioe  is  required, 
after  the  determination  of  the  particular  meeting  in 
which  these  powen  are  ineffectually  exerdaed,  it  can 
only  be  had  on  petition.  Nothing,  however,  in  that 
section  extends  to  give  power  to  the  Comndssioiiers  to 
commit  the  assignees,  in  a  case  like  the  present.  Nei- 
tiier  can  this  Court,  upon  a  mere  transfer  of  matter  by 
adjournment  firom  the  Commissioners.  K  it  can  ecmh 
mit,  it  is  only  by  ita  original  jurisdiction,  and  that  by 
petition;  for  the  80th  section  of  1  ft  S  WOL  4.  c.  B6., 
iduch  authorises  the  adjournment,  gives  this  Court  no 
greater  power  than  the  Commissioner  himself  has. 
So  ag^n  by  the  8d  section  (^tiie  same  act  all  matters  are 
to  be  faros^ht  on  by  way  of  petition,  motion,  or  special 
caae,  aceotding  to  the  rules  and  regulations  hereinafter 
provided.  And  then  by  the  general  order  of  the 
Court  (d),  the  old  practice  is  to  be  adhered  to. 

Mr.  SwangieH,  in  jeply,  was  stopped  by  tibe  Court. 

EmsKiNX,  C.  J. — if  I  thought  Aat  the  diatracter  of 
Mr.  Weeion  was  in  any  way  brought  into  questieni 
I  shorid  pause  for  a  wUle  before  I  delivered  my  judg* 

<a)  1  Mont  &  0.  B.  L.  311.  (6)  1  Rve,  319. 

(0  1  Bote,  459.  (d)  Oid.3S;  1  D«a«  &  Chit, zxix.  Append. 
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1852.  inent.  Or  if  I  thought  it  was  necessary  to  go  through 
l^^  the  fiicts  in  detail,  or  if  I  doubted,  whether  it  were 
Applioath.  ^qt^  discreet  to  try  the  question  on  motion,  or  petition, 
I  should  deem  the  case  worthy  of  some  longer  time  for 
consideration.  But  it  seems  to  me,  that  the  matter 
turns  neither  upon  the  answer  given  by  Mr.  Weston, 
nor  upon  the  nature  of  the  proceeding  by  which  it  is 
brought  before  the  Court. 

The  simple  question  is,  whether  Mr.  Weston  ought 
to  answer  the  interrogatory  put^o  him  by  the  Commis« 
sioners,  and  not  whether  the  power  of  this  Court  to 
commit  arises.  This  being  an  adjourned  examination, 
the  Court  will  *  adopt  the  same  principles  as  attached 
when  before  the  Commissioner.  But  it  is  said,  that  the 
question  ought  not  to  be  answered,  because  the  Com- 
missioner had  no  power  to  commit  in  case  of  refiisal  to 
answer.  I  take  it,  that  prior  to  the  6  Geo,  4.  the  Com- 
missioner had  no  power  to  commit  the  assignee,  if  he 
should  refuse  to  answer.  But  the  section  101  of  the 
6  Geo.4.,  which  is  a  new  enactment,  is  a  clear  legislative 
exposition  of  the  33d  and  34th  sections ;  and  though 
that  section  applies  only  to  particular  cases,  yet  I  think 
the  Commbsioner  has  a  general  power  to  commit,  firom 
the  very  spirit  of  the  statute.  For  if  the  right  of 
commitment  were  to  be  the  test  of  the  Commissioner's 
power  to  examine,  and  he  was  held  to  have  no  such 
power  to  commit,  then  indeed  he  could  have  no 
power  to  examine  at  all.  But  it  is  absurd  to  suppose 
that  the  legislature,  having  given  the  power  to  examine, 
should  be  guilty  of  so  gross  an  absurdity.  The  test  of 
eotumitment  fails  therefore  altogether.  The  power '  to 
compel  an  answer  subsists  somewhere;  and  it  then 
becomes  a  question,  whether  the  legislature  imposed  on 
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assignees  the  duty  of  accounting.  The  counsel  for  IBSZ. 
the  assignees  admit,  that  on  a  petition  this  Court  xq^ 
would  have  power  to  compel  an  answer.  As  to  the 
general  order  referred  to,  it  can  have  no  application  in 
this  case ;  for  here  the  power  of  adjourning  an  exa- 
mination is  entirely  new,  no  such  power  having  existed 
prior  to  the  new  act.  I  think  that  this  is  a  fit  question 
to  be  put  by  the  Commissioners,  and  that  it  must  be 
answered.  But  it  is  said,  that  as  the  audits  have 
passed^  the  Commissioners  have,  as  it  were,  become 
ftmeti  officio :  to  this  I  cannot  subscribe.  I  think  the 
duty  of  Commissioners  is  progressive  and  continuous. 
The  legislature  never  meant  to  screen  assignees  in 
this  wise,  and  to  shut  out  the  power  of  setting  accounts 
right  upon  the  disclosure  of  other  prior  receipts  by 
agents.  Neither  is  this  the  re-opening  an  old  account 
as  to  monies  already  accounted  for;  for  here  money 
has  been,  or  is  suspected  to  have  been,  received, 
which  has  never  been  in  any  manner  brought  into  ac- 
count. 

This  matter  must  therefore  be  referred  back  to 
Mr.  Commissioner  Fonblanquey  with  an  intimation  that 
the  examination  must  proceed. 
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— -^  Ex  parte  RoBtNSom.-^Iii  tAie  matter  of  Fawcstt. 

Qu.  Whether  a  MR.  MONTAGU.— This  is  the  petition  of  a  third 

third  mortgagee  ^  ^ 

IB  entitled  tohis  mortgagee  for  a  sale  of  his  interest,  and  for  leave  to 
to  sell,  &c.,  or    bid,  and  for  the  costs  of  this  application. 

whether  he 
ought  not  to 

SommbftiomB^  Mr.  Ayrton  for  the  assignees.  The  assignees  have 
nOOiteSr*'  "^^  objection  to  the  order  being  made,  but  they  ob- 
ject to  the  costs  coming  out  of  the  estate.  This  is 
not  an  equitable  mortgage,  but  a  mortgage  of  an  equit- 
able estate,  the  petitioner  being  a  third  mortgagee^ 
t  and  having  a  regular  mortgage  deed;  consequently,  the 
petitioner  might  have  appUed  to  the  Commissioners 
under  Lord  Loughborough's  order  (a),  and  need  not 
come  to  this  Court;  and  therefore  is  not  entitled  to  the 
costs;  which  will  in  effect  be,  to  a  certain  extent; 
a  charge  upon  the  estate,  because  they  come  out  of  the 
produce  of  the  sale,  and  the  petitioner  proves  for  the 
residue ;  sO  that  this  course  of  proceeding  would  give 
a  creditor  by  specialty  a  further  advantage  over  simple 
contract  creditors,  to  which  he  has  no  claim  in  justice. 
That  this  is  not  an  equitable  mortgage,  but  only  a  mort** 
gage  of  an  equitable  estate,  may  thus  be  shown: — • 
If  a  bill  were  filed  in  equity  by  the  mortgagee  to  esta- 
blish his  lien,  and  the  two  prior  mortgagees  were 
removed  out  of  the  way,  the  decree  would  be  for 
a  fbredosure,  and  not  for  a  sale,  which  latter  would  be 
the  course  if  this  were  an  equitable  mortgage. 

Per  Curiam. — It  has  hitherto  been  the  practice  to 
consider  such  cases  as  the  present,  cases  of  equitable 
mortgages, 

(a)  8th  March  1794. 
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Sir  6.  Rose. — But  nevertheless  there  is  something       ^^^ 
in  the  argument  broujfht  forward.    I  think  the  point      Ex  parte 

.  . ,         .  Robinson, 

desenres  consideration* 

The  order  made  was  the  common  order  for  sale  and 
leave  to  bid.  Costs  reserved.  It  being  understood, 
that  if^  on  further  consideration,  either  party  thought 
they  ought  to  give  up  the  point,  that  party  should 
give  up  the  costs,  and  intimate  the  same  to  the  other 
party  without  coining  into  Court* 

The  petitioner  afterwards,  out  of  Court,  gave  up  the 
pobt,  and  paid  the  costs.  - 
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MICHAELMAS  TERM,  1832, 

IWTBX 

THIRD  YEAR  OF  THE  REIQN  OF  WILLtAM  lY* 


MEMORANDUM. 

In  the  course  of  this  Terra  Mr.  Joy^  Mr.  Beames, 
Mr.  Swanston^  and  Mr.  Rolfe,  *  having  been  ap- 
pointed His  Majesty's  Counsel  learned  in  the  Law, 
were  called  within  the  Bar,  and  took  their  seats 
accordingly. 


In  the  matter  of  Wilkinson. 
UponiuuiDga    jVlR.  BETH  ELL  moved  that  a  renewed  country 

noewsd  coun- 
try commiMion,  commission,  which  had  issued  in  this  bankruptcy  in 

ihe*M^iieei  or  1830,  might  be  superseded,  and  a  new  fiat  issued,  under 
iolicitor)^to  as-  these  .circumstances.    It  appeared   that  the  solicitor' 
SeCmt^Mioa.  ^^^  ^*^  issued  the  renewed  commission  had  become 
iSr"  toMt^**  insolvent,  and  had  caused  some  delay  in  opening  it. 
othermM  they    j^  September  1832,  when  the  present  solicitor  for- 

are  liable  to  the  ^  '  *- 

cotu  of  a  Mw    warded  it  to  Newcastle,  he  found,  that  out  of  the  five 

fiat,  if  it  be  ne- 

ceuar^,  from      Commissioners  named,  one  proved  to  be  a  creditor,  and 

inalnhty  or  un- 

wiUingneM  to  two  Others  declined  to  act.  Mr.  Bethell  urged  that  the 
oT  the  Commls.  costs  might  come  out  of  the  estate,  as  the  neglect  of  the 
^^a^  in  Uie^  former  solicitor  had  created  the  delay  which  produced 
**""  circumstances  causing  the  disinclination  on  the  part  of 

the  two  Commissioners  to  act. 

The  Court  granted  the  application,  but  refused  to 
allow  the  costs  out  of  the  estate,  as  the  solicitor  ought 
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to  have  ascertained  that  Commiasioners  would  act  be- 
five  their  names  were  introduced  into  the  commission. 
It  would  be  too  hard  to  burthen  the  estate  with  such 
costs. 
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1832. 

Ex  parte 
Wilkinson. 


Ex  parte  GsoRaE  Green  and  Raymond  Cripps. — 
In  the  matter  of  Robert  Ellis. 

November  Zm 

In  this  case,  on  the  S6th  day  of  March  183S,  a  fiat  wiiere  tmstees 

-  .  n    V         -T"!..  i     i  •  •  under  marriage 

issued  against  Kobert  ElUs,  and  the  petitioners  were  settlement  lend 
duly  appointed  assignees.     At  a  meeting  on  tlie  15th  husband  vit^ 
day  of  May,  an  affidavit  was  exhibited  by  'Jumper  hMbauo^be-*'^ 
RumboU  Masidyne  and  Wittiam  Yorke,  stating  that  1^"^^^"^^ 
the  said  Robert  EUu  was,  at  the  date  of  the  commis-  ^Mf^f*^* 

'  prove  for  in- 

sbn,  indebted  unto  them  in  the  sum  of  725/.,  viz.  in  the  ^^^  ®^  money, 

but  only  for  the 

sum  of  600/L  for  principal  money  lent  and  advanced  by  principal ;  she 

having  been 

them  to  Robert  Ellis  before  he  became  bankrupt,  and  in  supported  by 

husband  since 

the  sum  of  125/.  for  interest  on  the  said  sum  of  600/.,  marriage;  upon 
calculated  to  the  3d  of  January  then  last  past,  for  appucable  to 
which  they  held  as  security  a  promissory  note  given  by  moneyr %flib2«, 
Robert  Ems  to  them,  bearing  date  the  3d  day  of  No-  ^"VLfllve 
vember  1827,  for  the  sum  of  600/.,  with  mterest  at  !f^*!!i^" . 

'  '  consequences  oi 

5  per  cent.      Upon  such  affidavit  Jcbsper   Rumboll  ^^  ^^^  ^*  ^ 

*  *^  *  her  consent  not 

Maskelme  and  William  Yorke  claimed  to  be  admitted  l>&ving  been 

given. 

to  prove  as  well  the  sum  of  600/.  as  the  sum  of  125/. 
for  arrears  of  interest  thereon,  as  a  debt  under  the  said 
bankruptcy  against  the  estate  of  the  said  bankrupt. 
The  money  advanced  to  the  bankrupt  was  600/.,  which, 
by  an  indenture  bearing  date  the  1st  day  of  November 
1827,  made  between  the  said  Robert  EUis,  of  the  first 
par^  Anna  Maria  EUis,  then  A.  M.  Woodward,  of  the 
second  part,  the  said  Jasper  Rumboll  Maskelyne  and 
voL.ir.  I 
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1832.  WilHam  Yorie  of  the  third  part,  (being  the  settlement 
£ji  parto  made  previously  to  the  marriage  of  the  said  Robert 
and  another.  ^^^^^  ^"^  Anna  Maria  his  wife,)  was  assigned  unto 
the  said  Jasper  RumboU  Maskelyne  and  William 
Yorte,  their  executors,  administrators,  and  assigns, 
in  trust  after  the  marriage,  with  the  consent  of  the  said 
Anna  Maria  Ellis  in  writing,  to  place  out  and  invest 
the  same  on  such  security,  at  interest,  as  they  in  their 
discretion  should  think  fit;  and  it  was  by  the  said 
indenture  declared,  that  the  said  trustees  should  be 
possessed  of  such  monies  and  the  securities  on  which 
the  same  should  be  invested,  and  the  interest  and 
yearly  income  thereof,  upon  trust  to  pay  the  interest 
and  yearly  income  therefiK)m  arising,  as  the  same 
should  be  received,  into  the  proper  hands  of  the  said 
Anna  Maria  EUis,  or  otherwise  sufficiently  to  autho- 
rize her  to  have  and  receive  the  same  during  the  term, 
of  her  natural  Ufe,  for  her  own  separate  use  and  be- 
nefit, and  so  as  that  the  same  should  not  be  subject  or 
liable  to  the  debts,  engagements,  control,  or  interfer- 
ence of  the  said  Robert  EUis,  her  then  intended  hua- 
band :  and  it  was  thereby  declared  and  agreed,  that 
the  receipt  of  the  said  Anna  Maria  Ellis,  and  her 
receipt  only,  should^  notwithstanding  her  coverture,  be 
a  sufficient  discharge  for  so  much  of  the  said  interest 
and  yearly  income  as  should  from  time  to  time  be  therein 
acknowledged  to  have  been  received ;  and  after  the  de- 
cease of  the  said  Anna  Maria  Ellis,  upon  certain  other 
trusts  by  the  ssdd  indenture  declared  concerning  the  same. 
The  said  marriage  took  place  shortly  after  the  date 
of  the  indenture,  and  the  sum  of  600/1  was,  with  the 
privity  and  consent  of  the  wife,  lent  and  advanced  by 
Jasper  Rumboll  Maskelyne  and  William  Yorie,  as  the 
trustees  of  the  settlement,  to  her  husband,  upon  his 


MICHAELMAS  T£RM^  3  WILLIAM  IV.  115 

promissory  note;  and  he  and  his  wife  continued  to  live  1833. 
together  from  the  time  of  their  marriage  up  to  the  Exparte 
time  of  his  becoming  a  bankrupt ;  and  during  all  the  ^nd'another 
time  that  they  so  lived  together,  the  wife  was  main- 
tained by  and  at  the  sole  expense  of  the  said  bankrupt. 
The  petitioners  claimed,  that  for  so  long  as  the  said 
bankrupt  and  his  wife  lived  together,  no  demand  could 
be  made  against  him  or  his  estate  for  the  interest  of  his 
wife*8  separate  property,  and  that  therefore  no  interest 
was  due  from  the  estate  of  the  bankrupt  at  the  time  of 
his  becoming  bankrupt  in  respect  of  the  sum  of  600/. 
Notwithstanding  the  objection  was  urged  and  insisted 
upon  on  behalf  of  the  petitioners  before  the  Commis- 
sioner, he  admitted  Jasper  RumboU  Maskelyne  and 
William  Yorke  to  prove  not  only  the  principal  sum  of 
600/.,  but  also  the  sum  of  1251.  for  arrears  of  interest 
thereon,  as  a  debt  against  the  estate  of  the  bankrupt ; 
and  the  petitioners  claimed,  that  any  interest  that  ac- 
crued due  to  the  trustees  in  respect  of  the  600/.  during 
that  time,  became  due  to  them  as  trustees  for  the  wife, 
to  whom  the  same  might  have  been  paid,  and  who  could 
have  given  a  discharge  for  the  same  without  the  con- 
currence of  the  trustees ;  and  in  case  any  proof  could 
be  allowed  to  be  made  against  the  estate  of  Robert 
Ellis  in  respect  of  the  interest,  the  wife  ought  to  join 
in  such  proof.  The  petitioner  prayed  that  the  debt  of 
725/.  so  admitted  to  be  proved  by  the  trustees  under 
the  fiat,  might  be  reduced  to  the  sum  of  600/.;  and  in 
order  thereto  that  the  proof  of  the  debt,  as  far  as  re- 
gards the  sum  of  \2&L  for  interest  on  the  sum  of  600/., 
might  be  expunged  or  varied  as  the  Court  should 
direct,  and  for  their  costs  out  of  the  said  bankrupt's 
estate. 

1  2 
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1882.  Mr.  Wilbrahanif  for  the  assignees,  the  petitioners. 

Ex  parte  Contended,  that  this  case  came  within  the  principle  of 
and uotfaer.  ^ose  relating  to  the  wife's  pin-money;  or  where  an 
account  had  been  sought  against  the  representatives  of 
the  husband  in  respect  of  the  wife's  separate  estate 
received  by  him  during  his  life-time;  Powell  v. 
Hankey{a);  Ridout  v.  Lewis  {b);  Thomas  y.  Ben- 
nett {c) ;  Peacock  v.  Monk  (d) ;  Squire  v.  Dean  (e)  ; 
Smith  V.  Lord  Camelford  (f) ;  Parkes  v.  White  (g). 
And  at  all  events  the  Court  would  never  direct  an 
account  beyond  the  period  of  a  year.  In  Ridout  v. 
Lewis  there  was  an  agreement  by  the  husband  to  pay 
the  arrears  to  the  wife;  that  therefore  varied  from  the 
present  case,  but  still  it  is  an  authority,  as  showing 
what  would  have  been  the  decision  in  the  absence  of 
that  circumstance. 

Sir  G.  Rose. — The  principal  question  is,  is  this  a 
breach  of  trust  or  not  ?  the  proof  is  by  the  trustees 
alone.  If  th6  act  of  suffering  the  husband  to  take  this 
interest  constituted  a  breach  of  trust,  then  the  proof  is 
correct  by  the  trustees  alone,  and  the  cases  cited  do 
not  apply,  because  it  is  the  trustees  who  are  seeking  to 
recover  back  money  just  the  same  as  a  common  cre- 
ditor. If  the  money  was  lent  with  the  consent  of  the 
wife,  then  the  proof  may  be  said  to  be  by  her,  and  the 
cases  are  too  strong  and  numerous  to  be  got  over. 

Mr.  Wilbraham.  I  contend  that  the  money  was 
applied  by  the  husband  with  her  consent,  and  therefore 
she  is  not  entitled  to  recover  the  interest* 

(a)  2  P.  W.  82.  (b)  I  Atk.  269 ;  2  Atk.  104. 

(c)  2  P.  W.  341.  (d)  2  Yes.  mq.  190. 

(e)  4  Bro.  C.  C.  326.  (/)  2  Ves.  jnn.  698. 
(g)  11  Vet.  225. 
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Sir  G.  Rose. — The  proof  being  by  the  trustees  they       18S2. 
are  primA  facie  entitled  to  sustain  it,  unless  it  turns  out      Exparte 
that  the  wife  conaented.  J^^l^^ 

Mr.  Swatuton.  We  admit  that  the  wife's  consent 
was  given;  and  although  the  proof  is  by  the  trustees, 
yet  it  is  not  to  protect  themselves,  but  made  for  the 
wife's  benefit.  The  Commissioners  do  not  always  re- 
quire the  ceHvi  que  trust  to  join  in  the  proof,  and  such 
has  been  the  case  in  the  present  instance ;  we  rely  on 
the  terms  of  the  settlement.  The  cases  of  pin-money 
cited  on  the  other  side  do  not  apply,  as  they  are  not 
concerning  the  property  of  the  wife  but  of  the  husband. 
If  the  fund  had  been  lent  to  a  third  party,  then  there 
can  be  no  doubt  but  that  the  trustees  would  be  entitled 
to  recover.  And  this  case  is  merely  a  question  between 
the  husband  and  the  trustees.  There  is  no  inference 
from  the  passive  consent  of  the  wife,  that  any  authority 
was  given  or  promise  made  not  to  demand  the  restora- 
tion of  this  income ;  on  the  contrary,  an  agreement  is 
to  be  presumed  on  the  part  of  the  husband,  that  he 
shall  stand  indebted  to  the  wife  or  her  trustees  for  the 
amount  of  it.  In  Parker  v.  Brooke  {a\  the  account 
was  carried  down  beyond  the  year. 

Mr.  Wilbrahami  in  reply,  was  stopped  by  the  Court. 

Erskine,  C  J. — The  case  of  Parker  v.  Brooke 
does  not  apply.  It  was  a  much  stronger  ease;  for  there 
no  trustees  being  interposed,  the  husband,  as  it  were^ 
bknself  became  trustee  for  the  wife,  and,  as  such  be« 
came  responsible  for  the  acts  which  he  performed. 

(a)  9  Vtt.  58S. 


m 


issi. 

"Ex  parte 
Gkxen 

tnd  another. 
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That  also  was  against  a  purchaser  or  mortgagee  firom 
the  husband  with  notice  of  the  wife's  title.    It  was 
merely  a  question  between  a  mortgagor  and  a  mcNrt- 
gagee.    There  can  be  no  doubt  that  the  trustees, 
being  the  payees  on  the  note,  have  a  legal  claimi  and  if 
they  had  come  here  and  said  that  they  had  lent  the 
property  to  the  husband,  and  were  responsible  to  the 
wife,  they  would  have  a  right  of  proof*    But  that  is  not 
this  case ;  for  here  they  disclaim  such  liability,  and  say 
it  was  advanced  with  the  wife  s  consent.    The  question, 
therefore,  is,  whether  the  wife,  or  the  trustees  in  her 
name,  can  recover.    There  is  no  evidence  or  even  sup- 
position of  any  demand  made  for  re-payment  of  the 
interest.    We  should,  therefore,  presume  the  wife's 
consent  was  given.    And  indeed  the  interest  may  be 
said  to  be  substantially  repaid,  it  having  been  applied 
to  their  mutual  expenses  of  living.    I  therefore  think 
the  proof  of  the  interest  ought  to  be  expunged. 


Sir  J.  Cross  and  Sir  G.  Rose  concurring. 

The  Order  was  made  to  expunge  the  proof  for  the 
amount  of  the  interest,  with  costs  out  of  the  bankrupt's 

esHne. 


Ex  parte  Pigeon. — In  the  matter  of  Ramsey. 

November  5.     y 

Where  equit-  -"-N  1819  the  bankrupt  being  indebted  to  the  peti- 
midelTi^^^^^  tion^"^  in  ^^^  «^^  of  ^50L,  the  former  deposited  with 
mo^randTm^  fo?"  *^®  ^"^'  title-deeds,  accompanied  with  a  written  me* 
^u^Dtj"^'-       morandum,  by  way  of  equitabk  mortgage.    An  account 

charged,  and  on 

fresh  debt  contracted,  it  is  ?erbtlly  agreed  that  deposit  shall  continiia  as  tecunty  for  latter 

debt,  moftgagee  ii  not  entitled  to  the  costs  out  of  produce  of  sale. 


PZOKON. 
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current  existed  between  them  up  till  the  year  1831,  1832. 
when  a  balance  was  struck,  and  the  bankrupt  was  £x  parte 
found  indebted  in  the  sum  of  TOO/.,  and  a  verbal  agree- 
ment was  entered  into  that  the  deeds  should  stand  as  a 
security  for  that  amount.  The  petitioner  prayed  for  a 
sale  of  the  security,  and  the  only  question  was  as  to 
the  costs. 

Mr.  Turner  for  the  assignees. 

Mr.  Richards,  for  the  petitioner,  contended  that  the 
original  memorandum  which  accompanied  the  deposit 
was  sufficient  to  entitle  him  to  the  usual  order  in  such 
cases.    But 

The  Court  considered  that  the  momorandum  was 
exhausted,  and  must  be  regarded  as  altogether  at  an 
end.  The  extension  of  the  security  for  the  700/.  being 
then  unaccompanied  with  a  written  memorandum,  the 
petitioner  must  pay  the  costs. 


Ex  parte  Arnsby. — In  the  matter  of  Lord. 

'  November  7. 

As  in  the  case  of  Ex  parte  WilUamsan  (a),  the  Court  Affidavits  not 
m  this  matter,  upon  an  application  by  Mr.  Wright,  pertinence  tui 
refused  to  refer  affidavits  for  impertinence  until  the  tio^°^°  ^ 
petition  should  be  heard,  since  it  was  Impossible  to 
decide  on  impertinent  matter  without  going  into  the 
whole  merits  of  the  petition. 

(•)  1  Dmu  &  Cli.  639. 
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1882. 
-,      T  In  the  same  matter. 

luE  parte 

CauTt  will  not  Upon  an  application  of  Mr.  Montagu^  the  Court 
ezaminationln  i^^^sed  to  isBue  process  for  viva  voce  examination  of 
WorehwSnff.   ^^csses  until  the  petition  was  first   heard  on  the 

affidavits,  when  they  would  be  more  competent  to  decide 
whether  such  an  examination  was  necessary.  The 
Court  treats  the  granting  of  a  vivd  voce  examination  in 
the  same  manner  as  the  directing  an  issue  (a). 

(a)  £z  relatimie  Mr.  Barber,  Dep.  Reg. 


Ex  parte  William  Munk. — In  the  matter  of 

William  Munk^ 

Noomberl, 

Court  will  not,  ^HE  petition  in  this  case  was  presented  by  the 
cumrtances^be-  ^^^^^P*  ^  supersede  the  commission.  It  appeared 
Sder^SSkS  t  *^**  ^^  ^**  presented  a  petition  in  June  1827,  to  the 
to  give  aeconty   Lord  Chancellor,  in  which   the    same  parties  were 

for  costt.  * 

Motion  for  it     respondents,  and  the  object  of  which  was  precisely 

refased  with 

cosu,  to  be  set  similar  to  the  present.  That  petition  came  on  before 
due  from  bank-  his  Honour  the  Vice-chancellor ;  and  after  being  fully 
Whei«  former  heard,  it  was,  on  the  22d  of  October  1828,  dismissed, 
rapt  wast  by  the  ^^^  ^^^  bankrupt  was  ordered  to  pay  the  costs.  These 
celtor,dimissed  ^®*®  ^^^^  taxed  at  the  sum  of  71/.  and  personally  de- 
^  to*bi^  manded  of  the  bankrupt,  but  were  not  paid.  In  de- 
bythebankropt,  fault  of  payment  the  bankrupt  was  committed  to  the 

who  continnes  *^   "^  *^ 

in  contempt  for  Fleet,  and  was    still   in   contempt   for  non-payment 

non>payment  of 

them,  he  has  no  thereof.   Subsequently,  the  bankrupt  brought  an  action 

lociis  standi  in       ^  i  .  i  i 

this  Court  being  in  the  Common  Pleas  agamst  the  person  employed  as 

considered  in 

eontompt  of  this  Court  also.    And  former  decision  on  same  matter  held  an  estoppel. 
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ancdoiieer  under  the  commission,  in  order  to  try  the        18d^. 
validity  of  his  commission ;  but,  although  notice  of  trial       ETporte 
was   given,  the  bankrupt  never  proceeded  to  trial.       Muni. 
Under  these  circumstances  a  Motion  was  this  day 
made  by 

Mr.  Twiss  and  Mr.  Girdlestone,  jun.  for  the  respon- 
dents,  that  the  hearing  of  the  petition  might  be  stayed 
until  the  petitioner  gave  security  for  costs  of  the 
petition.  The  respondents  had  not  yet  filed  any  affi- 
davits, and  their  object  was  to  avoid  the  expense  of 
dobg  so,  under  the  certainty  that  they  never  would 
receive  the  costs  of  them,  owing  to  the  total  insolvency 
of  the  petitioner. 

The  Court  considered  that  the  application  was,  to 
say  the  least,  premature.  The  proper  course  was  to 
wait  till  the  petition  was  called  on,  and  then  to  tieike 
the  objection  that  the  bankrupt  was  in  contempt  and 
could  not  be  heard,  or  that  the  former  decision  was 
an  estoppel.  But  an  application  that  a  bankrupt  shall 
give  security  for  costs  under  such  circumstances  was 
never  heard  of;  it  being  contrary  to  the  usual  course 
of  things  even  to  order  the  bankrupt  to  pay  costs  except 
under  very  special  circumstances,  -which  could  not  be 
determined  till  the  merits  had  been  heard. 

The  motion  was  therefore  refused  with  costs ;  which, 
however,  were  directed  to  be  set  off  against  those  due 
from  the  bankrupt. 

Mr.  Swansian,  for  the  petitioner,  then  proceeded  to 
open  the  petition,  upon  which 
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1832.  Mr.  Twiss  and  Mr.  Girdlesione,  jun.  took  the  pre- 


ETpaite  Hminary  objections^  first,  that  this  was  in  the  nature  of 
Mpne.  j^  appealfFoni  the  judgment  of  the  Viee-Chancellor, 
and  that  this  Court  therefore  had  no  jurisdiction ;  as  to 
which  they  cited  Ex  parte  Benson  and  others  (a).  2d. 
That  if  it  was  not  in  the  nature  of  an  appeal,  the  former 
judgment  of  the  Vice-Chancellor  being  on  the  same 
petition  and  against  the  same  parties,  was  a  complete 
estoppel  to  the  hearing  of  a  petition  precisely  similar: 
and  3d«  That  the  petitioner  not  having  paid  the  former 
eosti,  and  being  therefore  in  contempt,  had  no  hens 
standi  m  curiA. 

Mr.  Swanston.  This  is  not  an  appeal,  nor  any  thing 
in  the  nature  thereof:  it  is  simply  a  new  petition,  quite 
separate  and  independent  of  the  former,  and  cannot  be 
brought  into  that  class  of  cases  that  have  lately  been 
decided  relative  to  the  jurisdiction  of  this  Court.  As 
to  the  petitioner  being  in  contempt,  it  forms  no  objec- 
tion ;  he  is  not  in  contempt  of  this  Court — but  of  ano- 
^r  forrign  to  this.  The  other  side  contend,  that  it  is 
inmaterial  of  what  Court  he  is  in  contempt,  and  state 
as  a  general  proposition,  that  being  in  contempt  of  any 
Court  is  a  bar. 

Sir  J.  Cross. — The  decision  of  His  Honor  the  Vice- 
Chancellor  was  in  bankruptcy;  his  jurisdiction,  or  rather 
the  power  delegated  from  the  Lord  Chancellor  in  bank- 
ruptcy, is  by  this  Court  act  {b)  entirely  gone,  and  in  its 
place  this  Court  now  stands;  this  Court  therefore  i» 
but  a  continuation  of  the  Vice-Chancellor's  Court  for 

(a)  1  Dea.  &  Chit  324.    5.  C.  1  Mont.  &  B.  142. 
(6)  1  &  2  Will.  4.  c  56. 
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purposes  of  bankruptcy^  and  it  wty  properly  be  said  to        |^^' 
be  a  contempt  of  this  Court.  £<  parte 

MUNK. 

Eeskine,  C.  J. — The  former  petition  was  dismissed 
with  costs,  and  in  all  other  Courts  the  n(»i-payment  of 
costs  of  a  former  similar  proceeding  is  an  objection  to 
a  subsequent  one,  independent  of  ccmtempt ;  as  for  in- 
stance, on  a  second  action  of  ejectment. 

Sir  G*  Rose. — The  term  contempt  is  in  equity  a 
mode  of  expression,  and  may  be  termed  a  metaphorical 
expression.  It  bears  the  strictest  analogy  to  the  pro* 
ceedings  on  non-payment  of  costs  ordered  as  in  other 
Courts.  Here,  a  petition  has  been  dismissed  with  costs. 
Those  costs  not  being  paid,  how  can  the  petitioner 
be  heard  ?  Besides,  here  the  orders  for  payment  of 
costs  and  of  commitment  are  filed  in  the  bankrupt 
office  ;  it  is  therefiMre  a  contempt  of  this  Court. 

Mr.  Suxmston.  I  take  leave  to  submit  that  the 
bankrupt  is  not  in  contempt  of  this  Court.  This  Court 
has  determined  it  could  not  take  judicial  notice  of  an 
order  of  the  Vice-chancellor;  and  in  the  case  otEa 
parte  Ferris  (a)  has  refused  to  grant  the  four-day  order 
for  payment  of  costs^  the  former  order  having  been 
made  by  the  Vice-chancellor. 

Sir  G*  Rose. — In  Ex  parte  Ferris  the  party  c«me 
here  to  bring  another  into  contempt,  and  in  effect  to 
enforce*  an  order  of  another  tribunal.  In  this  case  how- 
ever the  order  of  the  Vice-Chancellor  is  already  en- 
fi>rced»  and  the  party  is  in  contempt.  The  two  cases 
are  ^te  different. 

<a)  1  Dea.  5c  Chit.  498.    5.  C.  I  Mont.  513. 
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18S2.  Mr.  SwantUm,    Lord  Eldtm  has  (and  I  doubt  not 

^Tmte  ^  ^  ^®  recoUection  of  His  Honor  Sir  G.  Rose)  fre- 
quently overruled  such  an  objection  to  a  petition  for  a 
supersedeas ;  Ex  parte  Eager  (a).  In  Ex  parte 
Thomas  {b)  in  like  manner  a  former  trial  was  held  to 
form  no  objection  to  another  issue ;  and  the  assignees 
were  restrained  from  setting  up  an  objection  founded 
on  the  non-payment  of  costs. 

Erskine,  C.  J. — In  Ex  parte  Thomas  the  petition  was 
not  dismissed  on  the  merits  of  the  case  ;  neither  can  we 
presume  that  the  nonsuit  was  on  the  merits.  It  is  not 
always  so.  So,  in  that  case  the  merits  were  never  gone 
into,  which  was  the  ground  on  which  the  judgment 
of  the  Vice  Chancellor  rested. 

Sir  G.  Rose. — Ex  parte  Thomas  is  not  applicable, 
because  the  Chancellor  had  no  authority  to  make  any 
order  till  the  action  had  been  tried,  it  was  a  matter  of 
necessity  to  try  the  action  in  the  first  instance.  So  in 
Ex  parte  Eager^  the  bankrupt  was  proceeding  in 
formd  pauperis,  and  the  Court  was  satisfied  there  was 
no  bankruptcy. 

Mr.  Skoanston.  I  contend  that  by  the  motion  we 
have  heard  this  morning  for  the  giving  security  for 
costs,  the  bankrupt  is  brought  into  Court,  thereby  the 
objection  that  he  cannot  be  heard  is  waived.  That 
motion  is  dismissed  with  costs,  which  are  to  be  set  off 
against  those  due  from  the  bankrupt.  The  liability  of 
the  bankrupt  is  completely  altered,  he  is  no  longer 
indebted  in  the  amount  for  which  he  is  in  custody,  and 

(a)  1  Mont.  85.  (6)  1  Moot.  &  M.  64 ;  2  G.  &  J.  276. 
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therefore  entitled  to  his  discharge,  and  the  contempt  is        18.^2. 
at  an  end.  Ex  parte 

MUNX. 

Mr.  Twiss  in  reply  was  stopped  by  the  Court. 

Erskine,  C.  J.^The  Court  is  of  opinion  that  ^he 
bankrupt  has  no  locus  standi  in  Court  until  he  has 
cleared  his  contempt.  There  is  in  general  a  disposi- 
tion to  hear  a  bankrupt's  petition  to  supersede,  and  it  is 
in  that  spirit  of  mercy  that  the  costs  are  not  usually 
ordered  to  be  paid  by  him.  But  the  facts  of  this  case 
are  very  peculiar,  and  the  dismission  of  the  former 
petition  with  costs  to  be  paid  by  the  bankrupt,  shows 
the  total  absence  of  pretence  for  his  petition  in  the 
mind  of  the  judge  before  whom  it  was  heard,  and  forms 
the  very  reason  why  we  should  refuse  to  hear  him. 
This  is  not  like  a  case  where  there  is  a  nice  question  of 
right  to  be  tried,  but  so  totally  without  foundation  that 
costs  have  been  awarded  against  a  bankrupt.  For  the 
reasons  before  mentioned,  I  do  not  think  the  cases 
cited  have  any  application  to  the  present.  I  think  this 
petition  is  vexatiously  presented,  and  in  all  cases  the 
Lord  Chancellor  has  discountenanced  these  applica- 
tions so  circumstanced.  Had  it  not  been  the  case  of  a 
bankrupt  we  should  certainly  have  ordered  security  to 
be  given  for  costs. 

Sir  J.  Cross. — Bankrupts  are  generally  favoured 
by  courts  of  justice,  but  there  must  be  limits  to  that 
&vour,  and  other  parties  rights  must  be  looked  to.  In 
this  case,  the  commission  is  of  long  standing,  and  we 
should  be  careful,  on  that  ground  alone,  before  we 
overhaul  all  the  proceedings  that  have  taken  place 
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183^.  tmderit.  The  same  petition  bas  been  already  heard 
EiTpaite  ^^^  ^^^  dismissed,  with  the  singular  circumstance  of 
MuNK.  costs  being  ordered  to  be  paid  by  the  bankrupt.  Had 
the  bankrupt  felt  himself  aggrieved  by  that  decision, 
why  did  he  not  petition  for  a  re-hearing?  Instead  of 
doi^ig  so  he  lies  by  for  three  years,  and  then  presents  a 
similar  petition.  This  is  not  to  be  suffered.  He  is  in 
contempt  and  cannot  be  heard. 

Sir  6.  Rose  concurred. 

The  proceedings  on  the  petidon  were  therefore 
ordered  to  be  stayed  till  the  bankrupt  had 
cleared  his  contempt. 


£x  parte  Thjsophilus  Thompson. — In  the  matter  of 
George  Wyatt  and  Henry  Thompson. 

NovwAer  13. 

if.  coveoaDtsto  13Y  indenture  of  lease,  dated  1st  September  1831, 
default  of  B.  made  between  George  Scott  of  the  first  part,  Henry 
bankrupt  before  Thompson,  the  bankrupt,  of  the  second,  and  George 
x"h^  annuitant  Smalltoood  of  the  third  part,  (which  lease  recited  certain 
a^iMtTw  articles  of  agreement,  dated  24th  July  1887,  between 
h*aving*contraci-  *®  *^^^®  ^'  ^^^^*  *"^  *®  bankrupt  H.  Thompson, 
Ae*defeu'kroade  ^^®''®''y  ^*  '^^^^*  agreed  to  demise  to  H.  Thompson, 
either  under  the  his  cxecutors,  administrators,  nominees  and  assigns, 

64th  or  66th  ®      ' 

clauset  of  6       certain  premises,  which  were  by  the  said  lease  of  the 

Geo,  4. 

1st  September  1831  demised  to  G.  Smallwood,)  G. 
Scott,  upon  the  express  direction  of  H.  Thompson, 
did,  together  with  H.  Thompson,  lease  to  G.  Smailwood 
the  said  premises  situate  ki  St.  Peter^s  Terrace,  in  the 
hamlet  of  Hammersmith,  for  the  term  of  80  years. 
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By  an  indenture  or  grant  of  annuity,  dated  the  $l8t  issz. 
October  18S1,  made  between  G.  SnuUlwood  of  the  first  «  " 
part,  the  bankrupt,  H.  Thompson^  of  the  second  part,  Thompmw. 
the  petiti<mer,  71  Thompaany  of  the  third  part,  and 
Frederick  Elifok  Thompson  of  the  fourth  part ;  after 
redtiog  the  indenture  of  the  1st  September  1831,  and 
the  said  agreement,  and  that  G.  Smallwood  had  con- 
tracted and  agreed  with  the  petitioner  for  the  sale  to 
him  of  an  annuity  of  1 12/.  for  the  term  of  100  years,  if 
the  petitioner  and  Elisabeth  Jnma  Maria  his  wife,  and 
WiUiam  Thompson  the  younger,  and  EUza  Thompson, 
the  son  and  daughter  of  the  Rev.  W.  Thompson,  ot 
any  or  either  of  them,  should  so  long  live,  to  be  secured 
payable  and  redeemable  as  therein  mentioned,  at  and 
for  the  sum  of  1400/, ;  and  to  be  also  secured  by  die 
warrant  of  attorney  of  G.  SmaOwood  for  2800/.,  and 
reciting  tiiat  it  was  agreed  upon  the  purchase  of  the 
annuity  that  for  the  better  securing  unto  the  petitioner 
the  due  payment  thereof,  the  same  should  be  charged 
upon  the  said  premises  mentioned  in  the  lease;  and 
that  the  same  premises  should  be  demised  unto  the 
said  jF.  E.  Thompson,  for  the  remainder  of  the  term, 
upon  trust  as  hereinafter  mentioned ;  it  was  witnessed 
tiuit  G.  Smallwood  did  grant  unto  the  petitioner,  for 
and  during  the  term  of  100  years,  and  during  the  life  or 
lives  of  either  the  petitioner  or  his  wife,  W*  Thovnpson 
the  younger,  or  Eliza  Thompson,  an  aMiuity  of  IIS/. 
out  of  and  chargeabk  out  of  the  said  premises,  for 
which  intent  the  said  premises  were  demised  as  afore- 
said, to  F»  a  Thompson,  upon  trust  for  the  better^ 
securing  the  said  annuity^  And  it  was  further  wit- 
nessed, that  H.  Thompson,  at  the  request  and  as  surety 
for  G.  Smallwood,  did  promise  and  agree  to  and  with 
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1 832.       the  petitioner^  that  if  the  said  G.  SmaUwood,  his  heirs 

ETpvte      ^^'  should  make  any  default  in  payment  of  the  said 

Thompson,     ^^j^^^^  ^f  i  jg/^  ^^  £„  payment  of  costs  thereof,   by 

reason  of  the  non-pajrment  or  delay  of  payment  of  the 
said  annuity,  or  any  part  thereof,  then  and  in  such  case 
that  the  bankrupt,  Henry  ThanyMon,  his  heirs  &c. 
should  and  would  from  time  to  time,  from  and  imme- 
diately after  any  such  default  should  be  made  as  afore- 
said, well  and  truly  pay  unto  the  petitioner,  his  execu- 
tors &c.  the  said  annuity,  and  all  arrears  and  all  costs, 
charges,  damages,  and  expenses  to  be  occasioned  or 
sustained  by  him  by  reason  of  any  default  in  payment 
of  the  annuity. 

The  petition  proceeded  to  state,  that  on  the  8th 
December  1831,  a  commission  of  bankruptcy  issued 
against  the  above  bankrupts,  George  Wyati  and  H. 
Thompson. 

6.  Smalhoood  made  default  in  payment  of  the  three 
quarterly  payments  of  the  annuity  to  the  petitioner  as 
they  respectively  became  due  on  the  Slst  of  January, 
30th  April,  and  Slst  July  1832(a),  and  on  application 
made  to  him  by  the  petitioner's  solicitor  for  payment  of 
the  same,  6.  SmaUwood  stated  that  he  was  unable  to 
pay  the  same,  or  any  part  thereof,  he  being  in  indigent 
circumstances :  and  no  payment  was  made  by  Small* 
wood  or  H.  Thompson  to  the  petitioner,  on  account  of 
the  annuity,  since  the  grant  thereof.  The  petitioner, 
on  the  SSd  March  1882,  attended  a  general  meeting 
to  prove  the  value  of  the  annuity,  against  tiie  separate 
estate  of  H.  Thompson^  but  the  proof  was  rejected. 

Under  these  circumstances  the  petitioner  prayed  leave 
to  prove  the  value  of  the  annuity  against  such  separate 

(«)  All  iinG6  the  date  of  the  commisnon. 
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estate,  and  that  the  Commissioner  might  ascertain  the        1832. 
yalue  thereof,  pursuant  to  the  6  Geo,  4f.  c.  16.  s.  54.  £x  parte 

Thompson. 

I 

Mr.  Montagu  for  the  petitioner.  The  question  on 
which  this  petition  rests,  is,  whether  the  bankrupt  had 
contracted  a  debt  within  the  meaning  of  the  6  Geo.  4. 
c.  16.  88.  54.  56(a).  In  Ex  parte  Tindal{b\  Lord 
Chief  Justice  Tindal  points  out  the  general  hardships 
which  existed  before  the  passing  of  the  act,  and  the 
object  which  the  legislature*  had  in  inserting  the  56th 
clause  of  the  6  Geo.  4.  The  object  in  reference  to 
annuities,  was  to  relieve  not  only  the  annuity  creditor, 
but  also  the  bankrupt  debtor  and  his  surety.  And  the 
question  here  is,  is  the  bankrupt  surety  a  debtor 
within  the  meaning  of  that  clause?  In  Baxter  V, 
NichotU  (c),  it  was  held  that  bankruptcy  and  certificate 

(a)  The  words'of  the  54th  section  are  as  follows: — *'  That  aoy  annuity 
creditor  of  any  bankrupt,  by  whatever  assurance  the  same  be  secured,  and 
whether  there  were  or  not  any  arrears  of  such  annuity  due  at  the  bank- 
iQptcy,  shall  be  entitled  to  prove  for  the  value  of  such  annuity,  which  value 
the  Commissioners  shall  ascertain,  regard  being  had  to  the  original  price 
given  for  the  said  annuity,  deducting  therefrom  such  diminution  in  the 
value  thereof  as  shall  have  been  caused  by  the  lapse  of  time  since  the  grant 
thereof  to  the  date  of  the  commission." 

By  section  66  it  is  enacted,  "  That  if  any  bankrupt  shall,  before  the 
issuing  of  the  commission,  have  contracted  any  debt  payable  upon  a  contin* 
gency  which  shall  not  have  happened  before  the  issuing  of  such  commission, 
the  person  with  whom  such  debt  has  been  contracted  may,  if  he  think  fit, 
apply  to  the  Commissioners  to  set  a  value  upon  such  debt,  and  the  Commis- 
sioners are  hereby  required  to  ascertain  the  value  thereof,  and  to  admit  such 
penon  to  prove  the  amount  so  ascertained,  and  to  receive  dividends  thereon : 
or  if  such  value  shall  not  be  so  ascertained  before  the  contingency  shall 
have  happened,  then  such  person  may,  after  such  contingency  shall  have 
happened,  prove  in  respect  of  such  debt,  and  receive  dividend  with  the  other 
cieditors,  not  distotbing  aoy  former  dividends ;  provided  such  person  had 
not,  when  such  debt  was  contracted,  notice  of  any  act  of  bankruptcy  by  such 
bankrupt  committed." 

(6)  1  Dea.  &  Chit.  303.  (b)  4  Taunt  90. 

VOL.  11.  K 
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1S32«        of.the  surety  discharge  the  bankrupt,  and  therefore 
that  such  debt  was  proveable  under  the  commission. 

£ji  parte 

Thompson.  [Sir  J.  Cross.  In  that  case  the  defendant,  who  was 
a  surety,  had,  with  three  others,  jointly  and  severally 
granted  by  deed  to  the  plaintiff  an  annuity,  and  jointly 
and  severally  covenanted  for  payment;  being  therefore 
not  a  mere  surety,  but  a  party  covenanting  to  pay  the 
annuity,  in  the  first  instance :  a  very  different  state  of 
circumstances  from  the  present  case.]  I  contend  that 
the  Uability  of  the  bankrupt,  in  the  present  case,  lies  iu 
covenant  to  pay  on  default  of  another  party,  or,  in  other 
words,  is  a  debt  payable  on  a  contingency.  It  is  the 
mere  common  case  of  a  covenant  by  a  surety,  that  if 
the  principal  makes  default,  he,  as  surety,  covenants  to 
pay  the  debt.  But  being  a  surety  he  is  not  to  b^  called 
upon  until  such  default.  It  is  a  debt  debitum  in  pre" 
senti  solvendum  in  Juturo,  that  is,  on  the  default  of  his 
principal.  It  is  no  matter,  as  regards  the  question  of 
proof,  whether  the  forfeiture  takes  place  before  or 
whether  after  the  bankruptcy,  the  debt  being  con- 
tracted at  the  time  of  the  execution  of  the  deed  of 
annuity,  and  the  non-liability  to  pay  until  the  default 
actually  takes  place,  makes  no  difference  as  to  the 
existence  of  the  debt.  The  very  meaning  of  the  term 
surety,  implies  a  present  liability  to  be  called  upon  at 
a  future  period  on  the  happening  of  a  certain  event. 
In  Ex  parte  Tindal  the  husband  had  covenanted  that 
his  executors  should  pay  after  his  death,  thereby  con- 
tracting a  debt  for  which  he,  during  his  life-time,  could 
never  be  called  upon  to  discharge ;  and  yet  it  was  held 
to  be  a  present  debt,  solvendum  in  futuro^  and  prove- 
able under  his  bankruptcy.  In  certain  cases,  I  admit 
that  the  contingency  has  been  regarded  as  too  remote 
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to  be  brought  witbin  the  operation  of  the  act,  as  for  1832. 
instance,  bills  of  exchange.  In  those  cases,  if  the  jETparte 
default  in  payment  by  the  acceptor  has  not  actually  Thompson. 
happened,  the  drawer  or  indorser  cannot  be  called 
apon  on  his  bankruptcy;  and  for  this  reason,  that  it 
cannot  be  ascertained  whether  or  not  the  party  prima- 
rily liable  will  or  not  be  able  to  discharge  the  debt. 
In  this  case,  however,  that  default  has  actually  hap- 
pened, Mr.  StndUiDOod  having  declared  his  total  insol- 
vency, and  consequent  incapacity  to  pay  the  annuity. 
It  is  impossible  to  contend  that  the  operation  of  the  act 
is  to  be  limited  to  the  cases  mentioned  in  the  5Sd,  53d, 
d4th,  and  5dth  sections,  else  the  56th  is  altogether 
nugatory:  and  if  not  nugatory,  it  must  extend  to  cases 
of  guarantees,  such  as  the  present.  In  the  case  of 
Clayton  and  Gosling  (a),  where  the  maker  of  a  promis- 
sory note  payable  twelve  months  after  notice  with 
interest,  "  for  value  received,*'  became  bankrupt  before 
notice  had  been  given,  it  was  held  that  the  note  was 
within  the  7  Geo.  1,  c.  31,  and  proveable  under  his 
commission. 

Mr.  Twiss  and  Mr.  Wright  for  the  respondents,  the 
assignees.  The  case  of.  Baxter  and  NichoUs  was  be- 
tween the  grantor  and  grantee  of  an  annuity,  and  does 
not  touch  the  present  question,  which  is  merely  relating 
to  the  liability  of  the  surety.  This  is  not  a  question 
between  the  grantor  and  grantee  of  the  annuity,  but 
merely  between  the  grantee  and  the  surety,  dependant 
also  on  the  ability  of  the  grantor  to  pay  the  instal- 
ments as  they  become  due.  The  common  law  cer- 
tainly gives  no  right  of  proof  in  case  of  contingent 

(a)  8  T>ow1.  &  K.  1 10 ;  S.  C.  5  Barn.  &  C.  900. 
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1SS2*  debts  in  general,  the  provision  as  to  diem  arising  purely ' 
Ei  parte  from  legislative  oiactment.  If  that  oiactment  gives 
no  ^remedy  in  a  case  similar  to  the  present,  there  is 
nothing  dehors  the  statute  that  warrants  the  relief 
sought  upon  the  present  application*  In  the  case  of 
Ex  parte  McMillan  in  re  Sowerby{a\  where  it  was 
held,  that  if  a  surety  became  bankrupt,  the  creditor 
could  not,  under  the  49  Geo.  3.  c.  121.  s.8.  prove  the 
debt  if  it  became  due  (as  in  tUs  case)  after  the  bank- 
ruptcy, Lord  Eldon  says,  '^Now  if  A.  and  B.  are 
principal  and  surety,  B.  may,  under  this  act  (6),  pay 
the  debt,  and  prove  under  ^.*s  commission,  which  be- 
fore he  could  not  have  done.  But  in  the  present  case 
it  is  the  surety,  and  not  the  principal,  who  has  become 
bankrupt,  and  it  is  the  creditor  who  applies  to  prove 
a  debt  which  was  not  due  at  the  time  of  the  bank- 
ruptcy." In  the  case  of  Clayton  v.  GoMling{c)  the 
term  ^Walue  received,'*  was  held  to  constitute  a  present 
debt,  and  on  that  ground  alone  it  was  that  the  proof 
was  held  admissible.  Neither  was  it  considered  a  con- 
tingent debt  at  all,  it  was  only  a  debt  payable  at  a  fu- 
ture time  certain.  In  Hoffham  v.  Foudrinier  {d),  a  cove- 
nant in  an  indenture  made  between  A.  and  B.  (assign- 
ing to  A.  4350/.,  payable  under  articles  of  agreement 
by  J.  S.  to  B,  by  instalments),  that  in  case  the  said 
sum,  or  any  instalment  thereof,  should  not  be  paid  to  A. 
at  the  time  specified,  B.  would,  on  demand,  pay  to  A. 
the  said  sum  or  instalment,  was  held  not  to  be  dis- 
charged by  the  bankruptcy  of  B.  as  to  any  instalments 
accruing  after  the   bankruptcy,  the  same  not  being 


(a)  Buck,  287.  (ft)  49  G«o  3.  c.  121 . 

(e)  8  D.  &  R.  110,  S,C.'y  6  B.  &  C.  300.       (d)  6  M.  &  S.  21. 
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proveable  under  the  commission.  Lord  EUenborough  1832. 
in  that  case  says,  "  This  is  not  a  debt  due  from  B,  ETparie 
until  default  made  by  J.  iS.,  it  is  a  coUateral  engage-  Thompson. 
ment  only.  It  is  essential  that  the  party  should  be 
a  creditor  at  the  time  of  the  bankruptcy.  Here  the 
bankrupt  was  only  contingently  liable  in  case  another 
person  should  make  default.''  And  Mr.  Justice  Bayley 
says,  *'  It  was  not  the  intention  of  the  legislature  to 
lock  up  the  property  of  a  bankrupt  upon  the  possi- 
bility that  at  some  period  or  other  some  person  may 
have  a  claim  upon  it."  The  meaning  of  the  act  is  not 
that  the  **  debt  contracted*'  shall  be  construed  a  de- 
mand capable  of  arising,  and  in  the  present  case  there 
18  no  debt  contracted  until  the  default  should  have 
been  made  by  the  principal,  which  did  not  happen  till 
after  the  bankruptcy,  and  therefore  is  not  proveable. 
The  cases  of  Attwood  v.  Partridge  {a)^  Boorman  v. 
Nash^b),  Ex  parte  Lancaster  Canal  Company  (c), 
Utterson  v.  Vernon  (d).  Ex  parte  Adney  {e\  were  abo 
relied  on  by  the  respondents.  ^ 

Mr.  Montagu  in  reply.  The  case  of  Ex  parte 
ItPMillan,  as  reported  in  Buck,  p.  287,  does  not  ap- 
pear to  be  very  accurately  reported,  and  therefore  little 
reliance  can  be  placed  upon  it(/).  In  Ex  parte 
FairUe{g\  which  was  a  case  of  a  nature  similar  to  the 
present,  the  only  doubt  as  to  the  right  of  proof  arose 
out  of  the  peculiar  and  special  covenant,  which  limited 
the  rights  of  the  parties  untU  after  demand  had  been 
made,  upon  which  covenant  the  whole  question  turned. 

(a)  4  Bing.  209.  (h)  9  B.  &  C.  145.  (e)  I  Mont.  27. 

(d)  3  T.  R.  539,  4  T.  R.  57L  (0)  Cowp.  460. 

(/)  See  1  Mont  k  G.  216,  n.  (h).  (g)  1  Mont  17. 
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1832.        I  contend  that  the  object  of  the  56th  section  must  have 
E^pgrte      been  to  remedy  those  hardships  that  existed  before  the 
passing  of  the  6  Geo.  4.,  and  this  case  is  clearly  one  of 
them. 

Erskine^C.J. — It  appears  to  me,  that  no  question 
in  this  case  can  arise  on  the  construction  of  the  54th 
section  of  the  6  Geo.  4.  c.  16.,  that  section  in  no  way  ap- 
plying. Here  the  bankrupt  is  not  an  annuity  debtor,  but 
a  party  merely  undertaking  that  in  certain  events  he  will 
be  liable.  Then  again  it  is  contended,  that  it  comes 
within  the  56th  section.  I  am,  however,  of  a  contrary 
opinion.  Now  let  us  look  at  the  words  of  that  section; 
they  are,  "  that  if  any  bankrupt  shall  before  the  issuing 
of  any  commission  have  contracted  any  debt  payable 
upon  a  contingency^  &c.  The  first  step  therefore  to 
be  taken  is,  to  ascertain  whether  any  debt  is  actually 
contracted  at  the  time  of  the  bankruptcy.  If  no  debt 
is  contracted,  the  ulterior  inquiries  as  to  the  value  be- 
come superfluous.  I  cannot  see  the  applicability  of 
many  of  the  cases  cited  ifor  the  petitioner ;  for  in  order 
to  make  out  that  the  bankrupt  had  contracted  any  debt^ 
you  must  show  that  something  was  owing — that  there 
was  a  debt  existing  at  the  period  of  the  bankruptcy — 
a  debitum  in  presenti,  though  solvendum  infuturo. 
The  present  is  said  to  be  such  a  debt  payable  on  the 
default  oiStahoood.  This  is  not,  however,  a  joint  and 
separate  engagement  of  both  to  pay  the  annuity,  but 
only  an  additional  contract  to  indemnify  in  case  of  the 
grantor's  default;  and  the  grantee  had  no  power  what- 
ever to  come  against  the  surety  till  after  his  principal 
had  made  default.  Had  there  been  a  positive  contract 
by  the  surety  to  pay  at  all  events,  the  case  might  have 
been  very  different.     This  then  is  a  mere  engagement 
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to  become  liable  on  the  event  of  default,  till  which  no  1832. 
liability  exists.  This  is  not,  as  in  the  case  of  Ex  parte  E7"arte 
FairltCj  a  contract  joint  and  several  by  three  or  four  Thompson. 
persons.  Without  the  preliminary  default  of  the  prin- 
cipal, the  creditor  could  not,  in  the  case  before  us,  have 
sued  tbe  surety ;  but  in  Ex  parte  FairUe  he  might  have 
sued  any  one  of  the  parties  contracting  in  the  first  in- 
stance, without  previous  default  of  the  four,  and  he  was 
prevented  from  provirig  against  the  separate  estate  of 
one,  only  because  there  was  an  express  stipulation  that 
before  he  should  be  sued  a  demand  should  be  made  on 
him  individually.  But  that  case,'  I  think,  is  a  very 
strong  authority  the  other  way,  in  favour  rather  of  the 
respondents.  There  was  a  covenant  that  a  demand 
should  be  made  before  the  liability  should  arise.  Here 
that  default  should  be  made  by  the  principal  in  pay- 
ment ;  in  both  cases  constituting  a  condition  precedent. 
No  default  was  made  before  the  bankruptcy,  and 
therefore  no  debt  existed  at  that  moment.  The  cases 
cited  by  the  respondents,  and  especially  that  of  Hoff- 
ham  ▼.  Foudrinier,  are  very  strong  to  show  the  neces- 
sity of  an  actual  debt  at  that  period,  in  the  sense  con- 
tended for,  in  opposition  to  the  petition.  For  these 
reasons  I  think  the  proof  cannot  be  admitted. 

Sir  J.  Cross. — Although  it  is  said  a  debt  was  con- 
tracted at  the  time  of  the  bankruptcy,  it  is  not  at- 
tempted in  this  case  to  define  what  that  debt  was  iii 
amount  or  nature.  Debt  however  implies,  in  all  cases, 
a  sum  certain.  £ven  if  the  principal  had  become  a 
bankrupt,  he  could  not  be  called  a  debtor  to  the  full 
amount  of  the  value  of  the  annuity  at  the  time  of  the 
bankruptcy,  and  the  annuitant  would  be  entitled  to  no 
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Thompsoit. 
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relief,  except  under  the  54th  section.  Supposing  both 
principal  and  surety  had  been  bankrupts,  if  the  peti- 
tioner's argument  were  right,  then  he  would  be  entitled 
to  prove  the  full  value  against  both  their  estates. .  I 
entirely  concur  with  his  Honor  the  Chief  Judge ;  for, 
in  addition  to  these  reasons,  I  cannot  see  how  it  is 
possible  to  value  the  annuity  as  far  as  the  surety's 
liability  extends,  since  it  is  impossible  to  ascertain 
whether  the  principal  may  not,  notwithstanding  his 
present  insolvency,  be  able  to  pay  future  instalments; 
and  to  render  any  such  debt  proveable,  it  must  also  be 
capable  of  valuation. 


Sir  G.  Rose. — The  only  question  here  is,  is  this  or 
not  a  debt  contracted  at  the  time  of  the  bankruptcy. 
I  certainly  think  not,  and  for  the  reasons  given  by  his 
Honor  the'  Chief  Judge.  This  is  not  a  debt,  but  is 
merely  a  covenant  to  become  indebted.  Neither  in 
this  case  is  there  any  consideration  moving  from  the 
principal  or  the  guarantee  to  the  surety,  which  alone  is 
sufficient  to  distinguish  it  from  Ex  parte  Fairlie. 

The  petition  was  thereupon  dismissed  with  costs. 


Ex  parte  Lupton. — In  the  matter  of  Lupton. 

NovmnhtT  14. 

Court  will  not    Mr.  WRIGHT,  in  this  case,  applied  that  the  com- 

tiijpenede  com-  '^  *■ 

mianonSOyean  mission  which  had  existed  for  upwards  of  30  years, 

old,  unless  all  , 

creditors  con*     and  under  which  all  the  creditors  had  been  paid  except 

sent. 

one,  by  whom  a  claim  had  been  placed  on  the  pro- 
ceedings, but  had  never  been  established,  niight.be 


MICHA£LMAS  TERM,  3  WILLIAM  IV.  137 

superseded.      The  Commissioners  had  certified   the        l^^^* 

above  facts,  but  Ex  parte 

Lui-TON. 

The  Court  thought,  that  on  such  grounds  they  had 
no  jurisdiction  to  accede  to  the  application,  but  allowed 
the  matter  to  be  mentioned  again. 

Ex  parte  Hamilton,  past,  140. 


Ex  parte  Petheridge. — In  the  matter  of  Petheridge. 

November  15. 

XHUS  was  an  application  by  a  bankrupt  that  he  might  Where  bank- 
be  declared  entitled  to  the  allowance  of  5  per  cent,  exactly  suffi. 
The  estate  had  produced  exactly  sufficient  in  toto  to  in^^fhe  pound,  '* 
pay  a  dividend  of  10*.  in  the  pound,  inclusive  of  the  tied^tos*^** 
allowance  sought  to  be  obtained.  r?,i""7*?'^' 

o  aod  dividend 

being  declared, 
he  cannot  ddm 

Mr.  Bethell  and  Mr.  Ayriany  for  the  petitioner,  con-  a°y  allowance 

out  of  it. 

tended  that  the  allowance  was  to  be  considered  as  a 
per  ceniage  on  the  dividends;  and  although  by  the 
deduction  of  the  5  per  cent,  the  dividend  actually  paid 
would  be  less  than  10^.  per  cent.,  yet  the  bankrupt 
was  entitled  to  the  allowance.  Although  the  Bankrupt 
Act  (a)  is  in  general  construed  most  favourably  for  the 
creditors,  yet  as  the  legislature  must  have  had  a  view 
to  the  bankrupt's  benefit,  in  the  128th  and  lS9th 
sections  of  the  6  Geo.  4.  c.  16.,  as  far  as  related  to  the 
construction  of  those  clauses,  it  must  be  construed 
most  beneficial  for  the  bankrupt.  The  allowance  is  to 
be  regarded  as  a  premium  to  the  bankrupt  for  his  good 
conduct  in  raising  the  proceeds  of  his  estate  to  lOs,  in 

(a)  6  Geo.  4.  c  16.  s.  135. 
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18S2.  the  poimdy  and  is  a  per  ce&tage  cm  tbat  amoont.  The 
jjjp^rte  words  of  the  128th  section  are,  "  if  the  net  produce  of 
his  estate  shall  pay  creditors  10*.  in  the  pound,  the 
bankrupt  shall  be  allowed  5  per  cent,  out  of  such 
produce ;"  that  is,  out  of  the  net  produce  producing 
the  dividend  of  lOf .  The  words  *'  shall  pay**  must  be 
construed  **  shall  be  su£5cient  to  pay."  The  words  of 
the  old  act  (a)  are,  that  bankrupts  "  shall  be  allowed 
the  sum  of  5  per  cent,  out  of  the  net  produce  of  all  the 
estate  that  shall  be  recovered  in  and  received,  which 
shall  be  paid  unto  him,  &c.,  in  case  the  net  produce  of 
the  said  estate,  after  such  allowance  made,  shall  be 
sufficient  to  pay  the  creditors,  who  have  proved  their 
debts  under  the  said  commission,  the  sum  of  lOs.  in  the 
pound,**  which  being  so  materially  altered  in  the  6 
Geo.if,  c.  16.  by  the  omission  of  the  words  ^*  ajlersuch 
allowance  made^  clearly  shows  the  intent  of  the  legis- 
lature to  give  a  more  extensive  right  to  the  bankrupt, 
and  to  include  such  rare  cases  as  the  present.  If^. 
employs  B.  to  let  his  house,  and  says  to  him,  if  you  get 
1000/.  you  shall  have  5  per  cent,  for  your  trouble,  that 
is  clearly  5  per  cent,  to  be  deducted  out  of  the  1000/., 
and  yet  in  effect  A.  only  gets  1000/.  nAntu  SO/. 

Mr.  Montagu,  for  the  assignees,  mentioned  the  case 
of  Ex  parte  Pavey  (&). 

Erskine,  C.J. — I  am  clearly  of  opinion  that  the 
bankrupt  has  no  right  to  the  5  per  cent  aQowance. 
The  words  of  the  act  are  explicit,  and  must  be  taken  as 
they  are  found.  The  term  "  shall  pay*'  must  be  taken 
to  mean  that  the  creditors  shall  ^'  receive*'  10«.  in  the 

(6)  5  Geo.  2.  c.  30.  s.  7.  (ft)  S  G.  &  J.  358. 
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pound;  and  if  we  look  to  the  latter  part  of  tbfi  sectioDy,      ISSt. 
we  find  a  still  stronger  expression,  namely,  '*  if  the      liTparte 
produce  shall  not  pay  \Qs.  in  the  pound/'  then  a  smaller   ^vxH%MWi%, 
allowance  is  to  be  paid*     So  in  the  129ih  section  the 
words  are,  '*  if  a  sufficient  dividend  shaU  have  been 
paidP     I  therefore  think  the  estate  must  actually  pay 
I0«.  in  the  pound,  to  entitle  the  bankrupt  to  5  per 
cent,  and  therefore  he  is  not  entitled  in  this  instance. 

Unfortunately  the  assignees  have  declared  the  divi- 
dend of  \Qs. ;  that  cannot  be  recalled.  They  ought  to 
have  declared  a  smaller  dividend,  which  would  doubt- 
less have  enabled  the  bankrupt  to  receive  the  lesser 
allowance  of  3  per  cent,  according  to  the  latter  part  of 
the  128th  section.  The  case  put  by  the  counsel  for 
the  petitioner  would  receive  a  different  construction  if 
the  terms  were,  that  '^  if  you  sell  my  house  and  it  pays 
me  lObO/.,  you  shall  have  5  per  cent. ;"  following  the 
words  of  the  act. 

Although  the  circumstances  of  the  case  press  pecu- 
liarly hard  upon  the  bankrupt,  we  cannot  give  him  any 
relief.  He  must  be  left  to  the  mercy  of  the  creditors, 
and  the  petition  must  be  dismissed. 

Sir  J.  Cross  and  Sir  G.  Rose  concurred. 

Petition  dismissed. 


Ex  parte  Hamilton. — In  the  matter  of  Hamilton. 

NovanUr  20. 

XQIS  was  a.petition  to  supersede  a  commission.    All  Where  all  cre- 
ditors CODMOt 

the  creditors  consented,  with  the  exception  of  one,  who  to  seperwdees 

except  A^,  who 
is  abroad,  and  B.  holds  power  of  attorney  from  A.  authorieiog  him  to  consent:  Held  jB«  wm- 
entitled  to  consent :  and  an  attested  copy  of  power  ordered  to  be  filed  with  the  piooeediagc* 
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Hamiltov. 
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was  abroad*  A.  held  a  genend  power  of  attorney  of 
that  party,  which  authorized  A.  to  consent,  and  which 
he  did  on  behalf  of  the  absent  creditor.  The  Commis- 
sioner required  that  the  original  power  of  attorney 
should  be  delivered  up  and  attached  to  the  proceedings, 
but  as  it  related  to  other  matters  thb  was  objected  to. 

Mr.  Montagu  now  applied  that  an  attested  copy  of 
the  power  of  attorney  might  be  deemed  sufficient. 

The  Court  granted  the  order,  the  original  being 
exhibited  and  compared  with  the  copy,  and  marked  by 
the  officer  examinuig,  and  directed  such  attested  copy 
to  be  attached  to  the  proceedings. 


Anonymous. 

November  21.    ^_^ 

Coart  will  not     X  HE  CouRT  intimated  that  they  would  always  hear  a 

ofddf  vwd  voce 

examination  in    petition  upou  affidavit  in  the  first  instance,  and  after 

first  instance         •  ii*<*  t  •••>» 

belbre  hearing,    that  would,  if  necessary,  order  an  exammation  tnva 

voce,  but  would  not  proceed  to  such  examination  in  the 
first  instance. 


Ex  parte  Samuel  Heath. — In  the  matter  of  John 

Heath. 

November  14. 

On  a  sammaTy   ThIS  petition  was  filed  on  the  25th  of  October  1832, 

application 

a^inat  the  as-    and  stated  that  a  fiat  issued  against  the  above-named 

aignees  for  de- 
livery up  of  goods,  seised  by  them  as  the  property  of  the  baDkniot  under  the  fiat,  out  of  the 
han<u  of  the  pelitiouer  (a  straDser  to  the  bankruptcy)  who  claimed  the  goods  as  his,  but  who, 
together  widi  the  bankrupt,  had  been  indicted  for  a  conspiracy  in  secretly  and  fraudulently 
remoring  die  goods,  which  indictment  was  still  pending: — The  Court  refused  to  decide  on 
petition  till  after  the  trial,  on  the  ground  that  it  would  tend  to  disclose  the  assignees'  evidence 
in  support  of  the  indictment. — Crots,  J.  dissent. 
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bankrupt  on  the  14th  of  August  1832,  he  having  carried  1832. 
on  the  business  of  a  linen  draper  at  Gosport.  The  ETpaite 
petitioner  also  carried  on  business  on  his  own  and  sole  Hsath. 
account  at  Newport,  in  the  Isle  of  Wight,  as  a  draper* 
On  the  23d  and  two  following  days  of  April,  the  peti- 
tioner, being  in  London,  bought  several  quantities  of 
drapery  goods  of  different  houses  in  London,  (the 
several  items  were  set  out  in  the  petition);  and  also 
between  the  SSd  of  February  and  the  4fth  of  August 
bought  great  quantities  of  goods  from  the  bankrupt 
(also  set  out  in  the  petition),  all  which  were  for  the  sole 
use  of  his  own  trade.  On  the  8th  of  September  the 
messenger  and  accountant  under  the  commission  came 
to  the  petitioner's  house  and  seized  the  whole  of  the 
petitioner's  shop  goods,  fixtures,  furniture,  money  in  the 
tiU,  and  every  other  individual  article  of  his  property, 
and  carried  them  away,  and  finally  turned  him  out  of  the 
house.  There  was,  as  alleged,  no  property  of  the  bank- 
rupt  (who  was  the  petitioner's  brother)  on  the  premises, 
yet  the  assignees  under  the  commission  continued  to 
retain  the  possession  of  the  property.  On  the  10th  of 
September  the  assignees  indicted  the  petitioner  and  the 
bankrupt,  at  the  Old  Bailey  session,  for  a  conspiracy  in 
firaudulently  and  secretly  disposing  of  the  bankrupt's 
property,  and  on  the  11th  of  September  arrested  and 
brought  the  petitioner  to  London  and  committed  him 
to  Newgate.  The  petition  proceeded  to  pray  the  resti- 
tution of  the  property. 

The  aflidavits  in  support  of  the  petition  merely  went 
to  prove  the  property  of  the  goods  to  be  bon&  fide  in 
the  petitioner,  while  those  in  opposition  extended  to 
show  a  contrary  belief,  and  stated  that  a  true  bill  was 
returned  on  the  indictment  by  the  grand  jury.    That 
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ldS£.  the  indictment  was  removed  by  certiorari  into  the 
Bzparte  King's  Bench  by  the  petitioner  and  the  bankrupt,  and 
Heath.  jIj^^^  ^Jj^  assignees  beKeved  the  object  of  the  petitioner, 
in  presenting  the  petition  and  lodging  the  certiorari^ 
was  to  obtain  from  the  assignees,  by  affidavits  in 
answer  to  the  petition,  the  evidence  which  they  in- 
tended to  use  upon  the  indictment,  which,  if  allowed, 
would  defeat  the  ends  of  justice. 

The  affidavits  in  reply,  however,  denied  the  truth  of 
these  allegations. 

Mr.  Twiss  and  Mr.  Russell  for  the  petitioner.  The 
assignees  not  having  filed  affidavits  in  contradiction 
of  the  merits  alleged  upon  the  petition,  should  be 
considered  as  virtually  acknowledging  them,  and 
thereby  we  are  entitled  to  the  order  we  seek.  [Sir 
G.  Rose,  I  think  the  principal  difficulty  in  the  way  of 
the  petition  is  the  delay  that  has  taken  place  between 
the  happening  of  the  injury  and  the  day  on  which  the 
petition  was  filed,  namely,  the  8th  of  September  and 
the  ^th  of  October.  Why  could  not  the  application 
have  been  made,  at  least,  on  the  S7th  of  September,  on 
which  day  this  Court  was  sitting  in  the  long  vacation?] 
Mr.  Twiss  and  Mr.  Russell,  In  the  first  place  by  this 
act  of  oppression  the  petitioner  was  deprived  of  every 
species  of  property,  and  was  left  at  the  moment  without 
the  pecuniary  means  of  bringing  forward  his  claim. 
He  was  reduced  to  that  state  of  absolute  poverty  that 
we  may  readily  assume  he  had  become  paralized  in  all 
his  exertions  to  recover  his  lost  property  and  credit  in 
the  .world.  Or  we  may  assume  that  he  was  fully  oc- 
cupied in-  obtaining  his  discharge  from  custody  and  in 
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preparing  for  his  defence  to  the  indictment.  Nor  is  it  IBSZ. 
to  be  supposed  that  he  was  aware  that  he  could  find  Exparte 
the  means  of  redress  during  the  long  vacation.  Although  Hbath. 
that  might  have  been  known  to  those  who  had  pre- 
viously business  in  this  Court,  yet  it  is  hardly  fair  to 
assume  that  every  person^  or  even  every  attorney,  was 
aware  of  such  extraordinary  sittings^  as  the  Court  in  its 
indulgence  to  suitors,  then  appointed,  the  Court  having, 
at  the  termination  of  its  sittings  prior  to  the  long 
vacation,  intimated  that  it  would  not  resume,  till  the 
first  seal  in  the  following  (the  present)  term.  But 
besides  these  general  reasons,  the  nature  of  this  appli- 
cation is  not  to  be  likened  to  injunctions^  where,  we 
admit,  that  unless  the  party  apply  promptly,  his  appli- 
cation is  often  refused.  The  analogy  fails  in  this  re- 
spect, namely,  that  in  injunctions  sought  before  ^ 
hearing  of  a  cause,  the  same  identical  remedy  (as  in 
this  case,  the  restitution,)  would  be  obtained  on  a  de* 
cree,  as  would  be  produced  by  the  injunetion,  only 
with  less  dispatch.  In  the  present  case,  however,  we 
caimot  have  the  identical  remedy  that  is  now  sought 
for,  by  any  other  mode  of  proceedmg  either  inpresenti 
or  in  futuro.  This,  too,  is  a  case  of  irreparable  waste 
and  mischief,  and  the  whole  existence  of  the  petitioner 
depends  on  his  obtaining  immediate  restitution.  As  to 
the  indictment,  parties  have,  in  many  oases,  a  right  to 
apply  to  a  court  for  immediate  restitution  of  property,, 
and  also  afterwards  to  bring  an  action  for  damages  for 
its  detention.  The  rights  are  perfectly  distinct,  as 
should  also  be  the  remedies,  as  in  the  case  of  a 
wrongful  sequestration.  An  indictment  is  often  pre- 
ferred as  a  mere  trick  to  deprive  parties  of  their  just 
rights,  either  by  the  intimidation  which  is  caused,  or 
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1 832.  by  other  incapacities  which  it  induces.  It  is  a  conmion 
Exnute  ^^&  when  a  witness  is  about  to  be  tendered,  for  the 
Hbath.  other  party  to  prefer  an  indictment  for  perjury,  and 
then,  when  the  witness  is  called,  to  object  that  he 
cannot  be  heard  because  of  the  pendency  of  such  in- 
dictment. Such  an  objection  has,  however,  been  always 
over-ruled  and  discouraged  by  courts  of  law.  We 
contend  that  the  indictment  will  not  try  the  right  to 
the  property  in  question,  and  therefore  ought  not  to  be 
urged  as  an  excuse  for  the  silence  of  the  assignees,  or 
as  any  reason  for  delaying  this  application.  Moreover, 
the  indictment  now  pending  may  not  probably  be  tried 
for  months,  during  all  which  time  the  petitioner's  credit 
is  receiving  accumulating  and  progressive  injjury ;  the 
goods  themselves,  by  which  we  wish  to  re-estabUsh 
ourselves  in  the  world,  are  becoming  day  after  day  less 
valuable  from  the  constant  change  of  fashions,  so  much 
so  that  they  may  ultimately  become  comparatively 
worthless.  -  And  if  we  are  driven  to  our  remedy  by 
action,  the  same  injuries  from  delay  may  arise.  As  to 
the  jurisdiction  of  the  Court  there  can  be  no  doubt 
after  the  case  of  Ex  parte  Cowan  (a). 

Mr.  Montagu  and  Mr.  Chingj  for  the  assignees, 

relied  on  the  danger  that  would  arise  from  the  exposure 

of  their  evidence  in  support  of  the  indictment,  and  the 

delay  of  which  the  petitioner  had  been  guilty  of  in 

presenting  his -petition  until  so  long  after  the  goods 

were  seized. 

Cur.  adv*  vuU* 

Nmmber  15.        Erskine,  C.  J.— This  is  an  application  by  Samuel 
Heath  for  an  order  upon  the  assignees  of  John  Heath, 

(a)  3  Barn.  &  Cress.  123. 
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a  bttikrapt,  to  deliver  up  goods  seized  by  the  messen*  IBSft, 
ger,  but  alleged  by  the  petitioner  to  be  his  property,  fiTpute 
and  not  the  property  of  the  bankrupt.  The  facts,  as  Heath, 
stated  by  the  petitioner,  present  a  case  which,  if  true, 
calls,  not  only  for  restitution  of  the  goods,  but  for 
ample  compensation  in  damages  for  a  most  glaring 
abuse  of  the  process  in  bankruptcy;  and  if  made  out  by 
proofs  before  a  jury,  would  no  doubt  ensure  the  com- 
plainant the  fullest  remuneration.  Our  interference, 
however,  is  sought.  Hot  for  compensation,  but  for  the 
prevention  of  further  injury.  The  answer  suggested 
by  the  assignees,  but  not  brought  to  issue  before  the 
Court  by  affidavits,  is,  that  the  goods  seized  wereJn 
reaUty  the  property  of  the  bankrupt,  and  were  in  the 
possession  of  the  petitioner  for  the  fraudulent  purpose 
of  withdrawing  them  from  the  creditors  of  the  bank- 
rupt, and  that  an  indictment  having  been  found  by.  the 
grand  jury  against  the  petitioner  and  others,  for  a 
conspiracy,  the  object  of  this  petition  is  to  compel 
the  assignees  to  disclose  the  evidence  by  which  .the 
eriminal  charge  is  to  be  supported.  A  disputed  title 
to  the  goods,  therefore,  forms  the  basis  of  this  applica- 
tbn.  .  And  the  real  question  before  the  Court  is, 
whether  it  will  now  compel  the  assignees  to  enter  into 
die  discussion  of  their  disputed  title,  or  leave  the  com- 
pkinant  to  his  ordinary  remedy  at  law.  The  counsel 
for  the  petitioners  insists  upon  his  right  to  have  that 
question  settled  here,  that  he  may,  by  the  restitutipn 
of  his  property,  avoid  the  injury  for  which  pecuniary 
damages  would  afiTord  him  no  adequate  compensation. 
That  this  Court  has  the  power  to  investigate  the  title 
of  the  assignees,  and  to  order  restitution,  if  under  all 
the  circumstances^  it  felt  itself  called  upon  to  interpose, 

VOL.  II.  L 
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1839.       I  entertain  no  doubt ;  but  that  it  is  at  all  eyents 
^Z^      to  institute  the  inquiry,  is  a  proposition  to  which  I 
^^*^*      cannot  accede. 

To  arrive  at  a  clear  view  of  this  point,  it  is  material 
to  remember  whence  this  power  is  derived*  It  is  not, 
as  in  other  Courts  in  Westminster  HaD,  derived  firom 
any  general  jurisdiction  over  questions  of  tort,  which 
would  entitle  any  man  who  fiuicied  himself  aggrieved 
at  any  time,  not  prohibited  by  statute,  to  come  and 
claim  redress  for  a  supposed  injury.  But  it  arises 
incidentally  out  of  the  superintendance  and  control  in 
matters  of  bankruptcy  transferred  to  this  Court,  by 
virtue  of  which  it  exercises  a  summary  and  disere*- 
tionary  jurisdiction  over  all  the  parties  to  proceedings 
in  bankruptcy,  and  especially  over  assignees  as  officers 
of  the  Court.  The  main  object  of  the  bankrupt  laws, 
which  thtt  Court  is  constituted  to  administer,  has  evisr 
been  the  prevention  of  frauds  by  bankrupts,  and  the 
^  fidr  distribution  of  their  property  amongst  their  credi* 

tors.  But  in  the  administration  of  those  laws,  the 
Lord  Chancellor  has  incidentally  interposed,  even  upon 
the  application  of  strangers  to  the  commbsion,  to 
pievent  injury  firom  the  abuse  of  the  powers  conferred 
by  those  laws,  and  to  afford  an  instant  remedy  where 
justice  could  <mly  be  secured  by  his  summary  intervene 
tion.  The  case  alluded  to  at  the  bar  (a),  where  die 
restitution  was  ordered  of  short  bills  and  other  pro* 
perty  in  the  possession  of  the  bankrupt,  present  £imi» 
liar  instances  of  such  interposition.  And  on  the  same 
grounds  this  Court  would  exercise  similar  jurisdiction* 
even  when  the  title  to  property  may  be  the  question  in 
issue.    But  in  thus  interposing  its  extraordinary  pro* 

(a)  Ex  parte  Cowan,  3  Bun.  &  6, 123. 
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IMteD)  the  Court  is  bound  to  take  ewe  Uiat  it  Is  not  itM.^ 
made  inatnunental  in  defeating  the  object  it  was  eita*  j^tp^ 
bBihed  to  promote ;  and  therefore,  when  there  it  reaaoa 
to  siupect  that  iti  interferenoe  is  required  not .  Ibr  the 
tonAjtdm  purpose  of  pre?entbg  an  injury,  but  with  the. 
▼lew  to  obtain  some  indirect  advantage  in  the  innfes^-% 
gation  of  imputed  fraud  against  the  bankrupt  laws,  tfaife 
Court  is  caDed  upon  to  pause,  and  to  ascertain  the 
honesty  of  the  purpose  for  which  its  interposition  ia 
daimed,  and  the  ineflSciency  of  the  redress  afforded 
by  the  ordmary  legal  remedies,  before  it  incurs  ths 
risk  of  interrupting  the  course  of  public  justiee* 

The  real  question,  therefore,  is  not  one  of  jurisdle^ 
tien  or  of  right,  but  of  discretion;  wd  it  is  necessary 
to  examiBe  the  facta  of  the  case  to  ascertahi  whethei^ 
the  Court  in  the  exercise  of  a  sound  discretion  ought 
BOW  to  compel  the  assignees  to  enter  into  the  discuisiott 
ef  their  title  to  the  property  in  dispute*  The  fiat  wae 
issued  in  August  last}  the  seisure  complained  of  was 
made  on  the  8th  of  September  i  on  the  10th  of  that 
month  an  indictment  was  found  at  the  sesrions  for  a 
conspiracy,  which  might  have^been  tried  at  the  follow* 
ing  sessions,  but  was  remored  by.  certierari  by  the 
defendants  into  the  King's  Bench,  and  now  stands  in 
the  paper  for  trial;  and  no  application  was  maje  to 
this  Cdurt  till  the  SSth  of  October.  Now,  although 
neither  the  delay  of  the  application,  nor  the  pendency 
of  Ae  indictment,  nor  the  removal  of  it  by  certiorari^ 
would  of  themselves  present  any  bar  to  the  remedy 
sought  by  this  petition,  they  afford  a  strong  ground  for 
suspicion  that  the  object  of  the  petitioner  is  not  the 
preventioh  of  an  irremediable  injury.  To  prevent  the 
injury  to  his  trade,  he  should  have  applied  at  once  to 

•  -  L*   '    C  ^   • 
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IBS2»  riestrain  the  remoTal  of  the  goods,  or  ,to  hwe  them 
£^iMite  replaced;  to  prevent  the  injury  to  bis  credit,  he  woidd 
have  courted  an  early  inquiry  into  his  conduct;  where- 
as, now,  the  injury  to  both  must  be  extensive,  and  an 
ac^n  ^f  trespass  can  alone  procure  for  him.  a  sufficient 
fedress.  When,  therefore,  boking  at  all  these  circum- 
stances,  and  the  nature  of  the,  goods,. it  is  obvious  that 
restitution  would  afford-  very  inadequate  redress,  and 
yet -we  find  the  petitioner  willing  to  substitute  it  for 
the. only  efficient  remedy  for  the  injury  sustained,  I 
am .  far  from .  being  satisfied,  either  of  the .  honesty  of 
the  purpose  for  which  .our  interference  is  sought,  or 
-  the  urgelicy  of  any  impending  injury,  which,  it  would  be 
our  duty  to  prevent.  .lam  of  opinion,  therefore,  that 
this  petition,  should: stand,  over. until,  the.  indictment 
shaU  be  disposed  of,  without  any  prejudice  .to  the  peti- 
.tioner's  proceeding  at  law  .as  he  may  be  advised.  ,  And 
i£  it  i&  thought  desirable  that  in  the  interval  any  direction 
should  be  given  relative,  to  the  custody  or  sale  .of  the 
goods,  the  Court  will  attend-to^any  suggestions  that 
may  best  tend  to  secure  the  interests  of  the  parties* 

r  Sir  John.  Cross. — I  cannot  brmg  my  mind  .  to  yield 
to  this  application  on  the  part  of  the  respondents  ibt 
delay.  .1  think  it  both  unreasonable  and  irregular.  ..It 
is.  true,  this  is  not  the  ordinary  course  of  proceeding, 
but  I  trust  it  will  soon  become  so,  for  it  is  the  cheapest, 
the. most  expeditious,  and  the  most  effectual  course* 
That  this  Court  has  jurisdiction  to  order- restitution^in 
such  cases,  there  can  be  no  doubt,  after  the  judgment 
of  the  King's  Bench  in  Cowan's  case  (a).  And  .Lord 
iTenierden  there  says,  '^  that  a  petition  in  bankruptcy 
i^futinumremediunh  <uicL  contributes  not  less  to  the 

(a)  3  B^&C.  Ids. 
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saving  of  expense,  than  to.  the  saving  of  time.    The       i$d!B. 
I^oceeding  under. the  commission    operates  by. way      jwrte 
of  sudden  seizure  of  property  belonging  or  supposed       H»atii. 
ta  belong  to  a  bankrupt    A-  process  so  speedy  and 
summary  requires  to  be  controlled  by  a. speedy  .and 
summary  course  of  relief." 

In  the  present  case  it  appears  that  the  petitioner's 
brother  having  become  bankrupt,  the  assignees  have 
seized  the  whole  stock  in  trade  of  the  petitioner,  to  the 
value  of  1600/.,  on  some  pretence  of  title,  which  they 
decline  at  present  to  disclose.  .  And  they  insist  that 
his  petition  for  the  restitution  of  his  stock  in  trade  and 
his  occupa.tion  ought  not  now  to  be  heard;  first, 
because  it  is  too  late;  and,  secondly,  because  it  is  too 
soon.  Too  late,  for  it  was  preferred  six  weeks  after 
the  indictment;  and  too  soon,  for  it  ought  to  await  the 
event  of  the  criminal  prosecution.  But  six  weeks 
during  the  long  vacation  was  no  unreasonable .  time 
for  preparing  his  petition,  considering  that  he  has 
been  also  occupied  at  the  same  time  in  procuring  his 
discharge  from  custody  on  bail,  and  also  in  preparing 
his  defence  to  the  indictment.  I  think,  therefore,  it  is 
not  too  late. 

But  again  it  is  said,  that  the  petitioner  is  not  really 
seeking  to  recover  his  property,  his  only  object  being 
to  bring  on  a  premature  disclosure  of  the  evidence  for 
the  prosecution.  I  cannot,  however,  think  that  it 
becomes  this  Court  to  lend  itself  to  the  concealment 
of  such  evidence.  If  the  petitioner  had  brought  his 
a^on  in  a  Court  of  law,  an  application  to  put  off  the 
trial  of  the  cause,  on  the  ground  of  the  pendency  of « 
Ae  indictment,  would  not  have  been  listened  to.  And 
Sf  Ite  petitidner  had  been  carried  in  the  first  instance. 
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\B$i.  ^  ^^  ought  to  Im^e  been,  before  a  justice  of  the  peace, 
S~  he  must  have  been  confronted  with  the  evidence  now 
HiATa.  to  anxkmdy  desired  to  be  concealed.  Indicttnents  for 
eoUBpiracy,  especially  those  preferred  behind  the  back 
irf  the  accused,  are  too  often  used  for  improper  pur- 
poses, and  ought  not  then  to  be  encouraged*  If  oti 
his  tnal,  the  petitioner  should  be  taken  by  surpiise 
with  evidence  which  he  is  not  prepared  to  meet,  the 
Court  of  King's  Bench  may,  for  that  very  reason,  set 
aside  a  verdict  against  him ;  so  little  is  the  advantage 
of  concealment  estimated  there. 

It  is  not  even  suggested  that  the  prosecution  relates 
to  ihe  goods  now  in  question,  and  I  am  not  aware 
that  it  is  the  duty  of  assignees  to  carry  on  crinnnal 
prosecutions,  at  least  unless  for  oflences  against  theuK 
•elves  in  the  execution  of  their  office  (<t),  much  less 
to  interrupt  the  proceedings  and  divert  the  funds  of 
the  estate  for  such  a  purpose.  If  the  goods  belong 
to  the  assignees,  it  is  their  duty  to  dispose  of  them 
irkhout  delay  for  the  boaefit  of  the  creditors;  if  to 
ihe  petHSoner,  they  ought  as  promptly  to  restore  them; 
•nd  if  the  right  be  doubtfol,  to  lost  no  time  in  aettttng 
the  dispute,  by  this  inquiry.  In  every  view,  therefore, 
it  appears  to  me,  contrary  to  the  duty  of  the  assignees 
to  *ppiy  for  delay,  and  <^  the  Coot  to  allow  it* 

l^irG.  RoSE.^  am  at  a  toss  to  understand  the 
grounds  on  which  tliis  petition  calls  upon  us,  as  a  mat- 
ter of  right,  to  interfere ;  or  upon  what  jurisdiction 
a  stranger  to  the  bankruptcy  can  require  this  Court  to 
try  an  adverse  question  of  property  with  the  assignees, 

(a)  See  the  expiMiioiift  of  tiit  Vioe-Chanoslbr  in  ExptfUlfmut^wdf^ 
SSt. 
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die  method  of  doing  so  being,  as  I  conceive,  either       ^^^' 
bjr  an  action  of  trover,  or  by  a  bill  in  equity  for  an      Exparts 
isfunction   and  specific    restitution;    resolving  itself 
agaJD,  most  probably,  into  the  parties  being  left  to  de* 
dde    d]q>uted   property  in  a  chattel  before  a  jury* 
Under  the  former  law  in  bankruptcy,  the  Court  always 
rafined  to  entertain  a  litigated  question  of  thb  nature^ 
The  answer  invariably  was,  it  is  a  mere  case  of  trover 
— ^bring  your  action ;  and  I  certainly  do  not  understand 
that  the  late  statute  has  given  any  additional  jurisdio* 
lioo  of  the  nature  now  contended  for.    The  jurisd]e» 
tion  that  we  have  is  properly  exercised  in  controUing 
the  due  administration  of  the  bankrupt's  estate,  ac- 
centing to  the  due  course  of  law ;  although  I  do  not 
■lean  to  say,  that  in  a  clear  case,  or  in  a  case  of  waste 
or  irreparable  ttisdiief,  we  ought  not  to  interfere;-*- 
I  think  we  ought: — the  Chancellor  was  always  in  the 
habit  of  d(»ng  so  upon  the  ordinary  principles  applica- 
ble to  injunctions.    But  what  I  mean  to  sayis,  th«t 
where  the  assignees,  as  in  this  case,  assert  a  legal  title 
to  the  property,  the  Court  has  always  declined  to  a»- 
mne  the  investigation  to  that  title,  or  to  deprive  them 
of  their  ri^t  as  creditors  to  try  a  question  of  property  in 
the  Courts  of  the  country,  merely  on  the  ground  that  as 
naigaem  they  were  officers  of  this  Court*    The  relief 
therefore  sought  by  this  petition  cannot  be  founded  on 
any  abaolate  right  to  an  order,  but  must  rest  solely  as  an 
.  a|iplicalioii  to  our  discretion .   Now  in  the  applicalioa  of 
this  discretion,  it  is  very  proabaUe  that  we  may  err  in 
tliili  instanee  as  in  others ;  but  my  opinion  is,  thit 
•  party  ought  not  to  be  listened  to,  except  on  the  ordi- 
wrjelatms  to  sutmnary  interference — ^that  is,  unless 
he  loifi  been  prompt  in  his  measures  to  obtain  relief,  or 


iti 


CA8ES  IN  BANKRUPTCY, 


Hbith. 


1832.  vnleM  the  non-interference  would  be  attended  with 
Sxptrte  irreparable  consequences.  Where  a  messenger  entered 
the  house  of  a  third  party,  and  seized  goods  not  be* 
longing  to  the  bankrupt,  and  the  party  applied  to  have 
those  goods  restored,  coming  even  promptly,  what  said 
Lord  Eldon?  he  disclaimed  the  jurisdiction  (a).  Nor, 
unless  under  the  exception  stated,  did  I  ever  know  the 
Court  go  farther  than  merely  to*  the  protection  of  the 
property,  until  the  title  to  it  could  be  estabUshed  in 
a  suit  or  action.  I  am  not  aware  of  any  instance  where 
the  jurisdiction  of  the  Court  in  bankruptcy  has  been 
exercised,  or  even  supposed  to  exist,  in  a  manner 
sought  for  by  the  present  petitioner.  Ex  parte  Cawan{b) 
certainly  does  not  go'  that  length,  and  the  Boldero 
cases  are  directly  within  the  exception  which  I  have 
noticed ;  for,  fii*st,  they  were  instances  where  the  parties 
came  immediately ;  and  secondly,  where,  if  the  Court 
had  not  interfered,  the  consequence  would  have  been 
irreparable  mischief.  Damages,  which  no  action  at  law 
could  have  set  right  or  compensate  in  that  memorable 
crisis  of  1810; — if  the  Court  had  not  interfered  to  try 
the  specific  question  of  title  to  the  short  bills,  the  ruin 
of  all  the  countiy  bankers,  would  have  been  >  the  pro- 
bable, if  not  unavoidable  consequence  of  that  of  their 
London  correspondents.  Even  in  that  case,  what  'said 
Lord  Eidon  f  *'  As  those  parties  are  strangers  to  the 
bankruptcy  I  cannot  interfere ;"  and  the  petitioOB 
stood  over  for  amendment  by  stating  the  circumstances, 
in  respect  of  which  the  jurisdiction  over  matter  might 
be  acquired.  I  am,  however,  more  inclined  to  considdr 
those  cases  as  standing  upon  the  necessity  of  summafy 
interference,   at   the   instance   of  parties   promptly 

(a)  £r  pmii  Craggt,  1  Rofej  25.  (6)  d  Bam.  U  C.  123. 


Hbayb. 
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makkig  the  application/ than  on  any  formal  allegation  18d2. 
in  the  petitions.  The  case  before  us  does  not  however  ^^i'ZirtB 
warrant  the  anticipation  of  such  irreparable  calamity. 
The  goods  are  as  valuable  now,  at  least,  as  they  have 
been  a  month  ago,- the  time  when  an  earlier  application 
iii%ht  have  be^n  made  tO'this  Court;  or  as  they  vnil  be 
a  moDlfa  or  two  hence,  after  the  indictment  shall  have 
been  tried.  This,  therefore,  cannot  for  a  moment  be 
regarded  as  a  case  where  irreparable  injury  will  be 
incurred  by  leaving  the  parties  to  the  ordinary  tribu- 
nals, and  is  very  distinguishable  from  the  Boldero  cases 
not  only  in  that,  but  also  in  another  very  material  point — 
fat  here  we  have  the  fact  of  great,  and,  I  must  say,  very 
suspicious  delay.  Why  did  not  the  petitioner  apply  to 
this  Court  when  it  was  sitting  on  the  27th  September, 

or  even  at  an  earlier  date,  when  he  might  on  any  given 
day  have  made  his  application  to  the  judges;  or  why 

did  he  not  apply  to  one  of  the  judges  in  *  equity  for  an 
injunction,  which  he  might  have  done  at  any  time  ? 
Neither  of  these  courses  has  -he  pursued;  and  I  feel 
warranted  in  saying,  that  the  neglect  is  sufficient  to 
induce  the  Court  to  pause  ere  it  exercises  this  sum- 
mary and  wholly  discretionary  jurisdiction.  I  am  satis- 
fied no  injury  will  follow  the  delaying  this  petition ; 
and  1  cannot  but  think  that  the  object  of  it  is  more 
dosely  connected  with  the  defence  on  the  indictment, 
than  with  the  benefit  to  be  derived  by  the  immediate 
restitution  of  this  property :  and  looking  at  it  in  thii 
light  of  a  competition  of  mischiefs^  on  the  one  hand  is  to 
be  considered  the  duties  which  assignees  owe  to  the 
public  in  detecting  fraudulent  a|>propriadons  of  the 
property  of  bankrupts ;  and  on  the  other  hand,  the 
eontinuance  of  an  alleged  iigUryi  which  has  been  ad 
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18$SL  kng  luhBrittcd  to  by  die  petitioner,  tliet  lie  bwMif 
Ibmiriies  the  obeerfatkn,  that  much  more  injiiry  can- 
not  wel  happoi  by  a  litde  stffl  fbrtber  deky.  Tben 
•giAi,  lookiBg  M  die  edTantages  of  an  exaaiiiieCion  of  wi«- 
mamB  on  a  trial  at  bnr,  over  the  ittode  in  whieh  tfaia 
Court  proceeds  by  afidavki  meidy,  no  one  can  doabt 
but  tbat  die  benefit  of  credHon  aiioald  |«eponderale ; 
and  die  more  espeeui%  where  ao  nnuiy  other  Coarfa 
aie  open,  in  irtiidb,  by  doe  ooone  of  hnr,  the  petilionav 
if  he  can  eataUirii  the  very  strong  case  his  eoimesl 
hnve  stated  before  as,  is  sue  to  recover  mieh  nKM 
•deqnate  compcnaation  for  the  ii^nfies  aBeged  to  hnvn 
been  sustained,  dian  any  that  can  be  acoonplishad 
here  by  the  mere  restitution  of  his  property.  I  them 
fere  concur  with  his  Honor  die  Chief  Judge. 

The  order  was,  diet  die  petition  should  stand  over 
131  after  the  trial  of  the  indictment,  widiout  prgodioe 
to  any  proceedings  the  petitioner  might  take  at  fanr, 
and  widi  liberty  to  die  parties  to  apply,  &c. 


r 


•  \ 


MICHAEUf  AS  TERM,  3  VIUIAM  IV.  165 


£z  parte  William  Miller  Christy^  Isaac  Lloyd^ 
John  Ken  YON  WiNTERBOTTOMandJoHNWoRSLEY.     '  jg^^ 
— In  the  matter  pf  Thomas  Barrow  and  George        

September  27. 
GbDDES.  November  8  and 

22. 

This  petition  first  came  on  for  hearing  on  the  27th  £•  &  c.  being 

indebted  to  il. 

September  lasfc,  when  the  counsel  for  the  petitioiiers  give  a  joint  ud 
were  heard  in  support  of  the  petition.    The  Court  did  a.  take8(aspart 

m    ^   •  11  i»iOf  the  same  le* 

not  wA  it  necessary  to  hear  the  arguments  far  me  curi^)  a  joint 
tespondents,  attd  took  time  to  eonader  their  ludgment  ^i^^^  enten'* 
Ob  judgment  being  moied  far  on  a  subsequent  daj)  m^nt^' b!  &^c. 
theff  Honors  exinressed  their  desire  to  hear  the  argo-  ^!^£Mdi 
nents  on  both  sides,  and  the  petition  dierefore  came  on  faVJ!!??'^,, 

'  '^  11  merged  m  the 

again  on  the  8th  November*  judgment,  and 

^  that  A»  can  only 

The  facts  on  which  the  petitiou  rested  were  as  prove  against 

the  Joint  estate 

feDows ! — In  Septeosber  ISS8  a  commission  of  bank-  of  £.  &  c. 
mpt^  issued  against  the  above  bankrupts.  On  the  28th 
Bfareh  preceding,  by  a  bond,  the  bankrupts  (b€ang  pari* 
Bears  together)  became  jmnily  and  stterMy  bound  to 
the  petitioners  in  the  penal  sum  of  14,00(ML  Thiswasin* 
tended  as  a  security  for  a  floating  balance  against  the 
faanknipts»  not  to  exceed  10^000/.  On  the  same  day  they 
eiecuied  a/oin#  warrant  of  attorney  in  favour  of  the  peti* 
tkmers.  But  the  bond  and  warrant  of  attorney  seemed, 
aftid  wete  in  fact>  ooteniporaBeoua  parts  of  the  same 
tntisactiott.  On  tbe  ISth  April  1828,  a^'emljiMlgBmnt 
Ima  signed  agaiaat  the  bankrupts  on  this  warrant  of  e^ 
toney*  At  the  djste  of  the  commission  \0,WOL  was 
due  to  the  petitioBers.  F^oof  was  tendered  to  this 
amoqnt  upon  the  bond  against  the  sspareftf  mIoAs  tf 
6.  Qtdie^t  bul  the  <7ommiasioBer  tejectsed  the  prwf 
on  the  ground  that  the  joint  judgjuent  on  this  warrant 
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18d£.       of  attorney  bad  extinguished  the  debt  on  the  joint  and 
£xpgui0      separate  bond,  which  was  a  lesser  security ;  but  liberty 
a^otbm.     ^^  given  to  prove  against  the  joint  estate  of  the  bank- 
rupts. 

The  petition  prayed  for  liberty  to  prove  against  the 
separate  estate  of  G.  Geddes. 

Mr.  Swanston  and  Mr.  Montagu  for  the  petitioners^ 
The  intention  of  the  parties  was  not,  in  giving  the 
additional  security,  to  limit  the'  prior  rights  which  the 
petitioners  had  acquired  under  the  bond/  There  is  no 
rule  of  law  which  establishes  the  merger  or  extinguish- 
ment of  one  remedy  in  another,  unless  the  higher  secu- 
rity, which  is  acquired  subsequently,  gives  to  the  party 
obtaining  it  every  advantage  he  possessed  under  the 
lesser  security.  It  is  not  disputed  that  according  to 
Higgen's  case  (a),  a  man  cannot  have  an  action  on  the 
bond  so  long  as  the  judgment  recovered  on  it  remains 
in  force ;  from  thisj  however,  we  are  warranted  in  the 
conclusion,  that  the  bond  is  not  absolutely  merged,  but 
only: rests  in  abeyance;  and  if  the  judgment  becomes, 
from  any  cause  whatever,  inoperative,  the  bond  may 
b^  again  resorted  to.*  Thus,  in  the  present  case,  bank- 
ruptcy has  rendered  the  judgment  unavailable,  and 
therefore  we  are  entitied  to  resort  to  -  our.  original 
remedy. on  the  bond.  But  modern  cases  carry  this 
principle  still  further;  thus,-  in  Drake r.  MitcheUib)\ 
where  one  of  three  joint  covenantors  gave  a 'bill  of 
exchange  for  part  of  a  debt  secured  by  the  covenant, 
on  which  bill  judgment  was  recovered,  it  was  heldi 
that  such  judgment  was  no<barto  an' action  on  the 
Mvmumt  against '  the  duee,  such  bfll,  though  stated  to 

(a)  6 Coke,  44fr«  (h)  Sllast^dSl.  ' 
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have  been  given  for  the  pa]nnent  and  satisfaction  of  the  18d2. 
debty  not  being  averred  to  have  been  accepted  as  satis-  eThm 
faction,  nor  to  have  produced  it  in  fact*  The  same  J^^Sm. 
principle  is  contained  in  the  cases  of  Ex  parte  Pea^ 
cock  (a).  Ex  parte  Ladbrote  {b).  The  judgment  is  in 
&ct  only  a  security  for,  and  no  extinguishment  of,  the. 
original  debt.  Where  the  higher  security  is  equally 
beneficial  with  the  lower  remedy,  there  indeed  the 
latter  merges,  but  not  otherwise.  The  facts  also  war- 
rant us  in  this  case  in  referring  to  the  intention  of  the 
parties.  The  bond  and  warrant  of  attorney  were  exe- 
cuted on  the  same  day;  and  it  would  be.  absurd  to 
suppose  that  the  intention  was  to  limit  the  remedy.that 
was  given  by  the  bond  on  which  the  additional  security 
of  the  warrant  of  attorney  was  founded.  Again,  the 
case  of  Twopenny, Y*  Young  (c)  shows  that  unless  the 
higher  .remedy  is  corextensive  with  the  bwer,  it  does 
not  work  a  merger ;  and  also  that  the  intention  of  the 
parties  is  to  be  regarded,  Solly  v.  Forbes  (d)*  In  the 
present  .case  the  judgment  is  no  security  whatever,  as 
bankruptcy  puts;  an  end  to  all  the  remedies  to  be 
gained  by  it.  We  stand,  as  respects  the  judgment,  in 
no  better  plight  than  a  simple  contract  creditor,  Ambrose 
V.  Clendon  (e).  [Sir  6.  Rose.  In  that  case  the  bond 
was  .taken  after  the  act  of  bankruptcy,  and  was  there- 
fore, void  in  toto,  which  makes  all  the  diflference.]  .  We 
.rely  on  the  words  used  in  Lord  Hardwicie*s judgmejiitf 
'/.As  to  the  second,  question,''  he  s&ys,  "  I  think  this 
peti&>n  is  suflBcient  to  support  the  commission,  and 

• 

(a)  2  Glyim  k  J.  27.  (b)  2  Glyns  &  J.  Si. 

(c)  3  B.  &  C.  206.    Baylt^'t  J.  jttdgmenu        (d)  2  Bio.  &  B.  38. 

(f)  2  am.  104«.    S.  C.  Lm'i  Cum  Wmp.  Hsidw.  267,  •dit  1770. 
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16it.  tkat  tlie  aeeeptaace  of  die  bond  k  not  an  ^xtiogaUb^ 
jjj^jrti  >i>^*^^  of  the  debt  as  to  thu  purpoie;  fi»r  the  only  qttet« 
9lf^^  turn  now  b,  whether  there  was  a  debt  sabststiog  sufr 
fident  to  support  the  commisdon,  and  not  of  what 
effect  it  is  with  r^ard  to  the  bankrupt  himself;  the 
reason  why  it  is  an  extinguishment  with  regard  to  the 
partyi  is  because  the  bond  is  a  debt  of  a  higher  nature; 
but  in  this  proceeding  both  debts  are  the  same ;  and 
it  is  every  day's  practice,  that  if  a  creditor  by  simple 
contract  should,  after  an  act  of  bankruptcy  committed^ 
get  a  judgment  confessed  by  the  bankrupt  for  the  same 
debt,  and  take  the  bankrupt's  goods  in  exeeudcD,  if 
die  assignees  bring  an  action  of  trover  against  thai 
creditor  to  recover,  yet  that  very  creditor  is  afterwards 
admitted  to  come  in  and  prove  his  debt  under  the  com« 
mission,  notwithstanding  his  acceptanoe  of  the  judg* 
ment  after  the  bankruptcy,  and  he  comes  in,  in  that 
ease  by  force  of  his  simple  contract  debt ;  for  all  credU 
tors  are  entitled  to  relief  under  ibe  commission;  so  that 
with  regard  to  the  commission  he  is  still  considered  a 
simple  contract  creditor ;  therefore  I  think  the  aooept* 
ance  of  the  bond  has  not,  as  to  this  proceeding,  extin^ 
guished  his  simple  contract  debt,  so  that  I  think  the 
commission  is  well  founded."  In  administntbn  of 
assets  in  bankruptcy,  the  same  gradations  which  exist 
in  the  general  administration  of  assets  as  to  the  priority 
of  specialty  to  simple  contract  debts,  are  altogether  dis« 
regarded  and  totaUy  cease*  And  it  i«  sufficiently  esta^ 
hhshed  that  a  specialty  creditor  in  bankruptcy  gaini 
nothing  in  advantage  over  the  simple  contract  creditors. 
Such  being  the  case,  the  higher  secnrity,  instead  of 
being  nipre  beneficial  to  the  creditor,  as  it  ought  in  Us 
nature  to  be,  becomes  wholly  inoperative  and  TirtuaUy 
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a  BvUity.     Agaki,  the  object  and  mtentioiis  of  tba       ^^M* 
partfes  ooghti  as  this  Court  is  also  a  court  of  equity,  to      ]fopart« 
^  looked  to;  and  in  so  doing,  it  is  obrious  that  the     on^i^bm. 
kif^ier  securities  taken  on  the  same  da j/ could  not  be 
intended  to  diminish  the  rights  of  the  parties* 

The  fiMmdation  of  every  creditor's  right  of  proof  is 
contract  with  the  debtor.  In  this  case  it  refen  ua 
back  upon  our  joint  and  several  bond.  [Sir  J.  Crou* 
I  drink  you  carry  your  doctrine  too  far.  Suppose  the 
judgment  be  recovered  in  an  action  for  a  tort  or  for  tres** 
pass,  can  that  be  termed  the  offspring  of  contract  ?] 
Sven  in  diat  case  it  is  contract,  namely,  of  that  nature, 
▼hicb,  in  the  eye  of  the  lav,  every  man  tadtiiy  enters 
into  with  his  country  to  sulmiit  to  the  law  of  the  land, 
in  order  to  secure  reciprocal  iMx>teotion  by  the  sanie 
sooroe,  iioimsM  v.  J3a0(a).  However,  be  that  qua* 
lified  as  it  may,  stOl  in  this  case  contract  Is  thefounda* 
tieii.  [Sir  G.  Mo$0.  The  whole  question,  in  thia  way 
<^  looking  at  it,  is,  the  nature  of  the  contract  at  the  thm 
^ti0act  of  bankntpUy*']  The  contract  is  lor  a  joint 
and  separate  security*  The  securities  which  were 
given  in  addition  to  the  bond  were  merely  collateral, 
aod  were  not  intended  to  destroy  the  original  secttrity» 
This  is,  therefore,  solely  a  question  of  contract.  We 
contend,  that  the  bond  is  still  in  force,  although  the 
otfier  ride  suggest  that  it  is  merged.  We  adsrit  that 
no  other  action  could  be  brought;  but  that  is  not  here 
the  question.  The  effect  of  the  judgment  id  gpno  by 
the  bankruptcy,  fcur  the  petatioQer  can  gain  no  betteftt 
over  simple  contriu^t  creditors;  and  the  Ckwt  well  ' 
biow9,  that  although  the  executit^  taken  out  on  it  murt 

be  in  form  joints  yet  he  might  execute  it  against  the 

■ .  .    .  > 

(a)  2  B.  &  C.  762. 
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1 882.       seJMirate  property  of  either.    But  bankruptcy  intervene 

'  £x  parte      ^»  '^^^  remedies  to  the  parties  on  the  judgment  are 

a^otbm.     S^^^'    Therefore  is  the  judgment  virtually  at  an  end, 

and  the  bond  reyived  entitling  the  petitioners  to  all  the 

remedies  thereon  of  proof  against  the  jomt  or  separate 

.  estate,  as  though  the  judgment  had  never  existed.    For 

.  these  reasons  we  contend,  that  we  are  entitled  to  prove 

on  the  original  bond  against  the  separate  estate  of 

6.  GedieSi  and  that  the  judgment,  even  if  it  were  now 

effective,  is  only  meant  to  operate  as  a  further  security, 

Mr.AnderdoH  and  Mr.  Bacon  for  the  respondents. 
The  parties  have  thonselves  materially  varied  thor 
pritnittve  rights  in  this  case.  Originally  this  was  a 
J&mt '  partnership  debt;  they  then  take  a  jamt  and 
teperal  bond  with  a  concurrent  jotn/  warrant  of  attorney. 
Had  they  taken  a  warrant  of  attorney  conformable  to 
their  rights  on  the  bond,  it  would  have  been  different, 
and  they  might  have  obtained  e  joint  and  s^ern/ jtidg- 
•ment;  but  instead  thereof,  they  have  by  their  own  acts 
destroyed  the  effect  of  their  joint  and  several  bond. 
They  have  elected,  and  are.  bound  (a).  This  is  not  a 
case  of  collateral  security,  but  a  security  given  by  ike 
same  parties,  founded  on  the  original  bond.  As  to 
merger,  it  is  quite  manifest  that  taking  a  judgment 
.  vacates  the  bond,  Ba$$et  v.  Wood(fi).  And  we  contend 
that  the  petitioners  cannot  revert  to  the  bond,even pte- 
smning  .that  the  judgment  has  become  vacated  'by  the 
baidmtptGy.  The  dietmn  of  Lc^d  ,Hardwieke  in 
Ambrose  v.  Clendon  cannot  be  relied  on ;  it  is  at  best 
extra-judicial,  going  far  beyond  the  case  decided.  —So, 

(a)  1  SftUML  931.  (6)  Litt.  Rep.  17. 
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Ex  parte  Peacock  and  Er  parte  Ladbroke  are  mere       18d8» 
cases  of  election.  .  eT^I^ 

Chbisty 
and  othertc 

Mr.  Staanston  in  reply.  Is  the  creditor's  situation  to 
be  made  worse  by  the  bankruptcy  of  the  debtor  ?  At. 
least  the  f>etitioner  ought  to  be  allowed  his  right  of 
election.  At  law,  it  is  clear  that  a  judgment  merely 
joint,  would  not  vary  the  rights  on  this  bond|  because 
of  the  manner  in  which  the  execution  might  be  exe- 
cuted. Why  then,  in  the  absence  of  all  authority^ 
should  the  creditor  be  deprived  of  every  benefit  he  can 
derive  from  the  securities  he  has  taken  ?  The  judg-' 
ment^  owing  to  the  bankruptcy,  gives  him  no  benefit  of 
preference  over  other  creditors ;  his  right  of  separately 
executing  it,  is  gone ;  and  yet  it  is  said  his  remedy  on 
the  bond  is  extinguished,  and  he  has  no  right  of  elect* 
ing.  It  was  the  old  custom  when  judgment  was. ob- 
tained on  a  bond  to  impound  the  latter,  and  in  case  the 
judgment  became  in  any  way  defective,  the  bond  waa 
at  once  placed  in  statu  quo.  So  should  it  be  in  the 
present  instance. 

Cur.  cLdv.  mU, 

The  Court  delivered  their  respective  judgments  in 
the  following  order : — 

Sir  G.  Rose. — The  doubts,  which  for  a  while  occu-«  f^ifm^bet  i^« 
pied  the  mind  of  one  of  the  Court,  being  at  length 
removed,  I  am  glad  to  announce  that  we  have  come  to 
the  unanimous  opinion,  that  this  petition  cannot  be  sus* 
tained.  In  this  case,  nt  the  time  of  the  bankruptcy f 
the  petitioners  were  creditors  under  a  joint  judgment: 

VOL.  II.  M 
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lS5f  :  nd  if  Ae  prayer  of  tUi  petidon  were  granted,  a  beneAt 
^j^~T  would  be  given  to  a  joint  judgment  which  cannot  be 
Sf^SH  given  in  bankruptcy.  It  is  merely  necessary  to  direct 
attention  to  the  distinction  between  the  effect  of  a 
judgment  as  process  affecting  tke  parties  by  force  of 
the  record,  and  its  effect  against  the  assets,  or  as  regards 
die  cfeditors  under  the  commission.  If  the  parties 
prefer  to  abide  by  their  judgment,  as  process,  they  may 
do  so :  but  if  they  come  in  under  the  commission,  they 
must  come  in  subject  to  its  rules ;  and  as  this  is  a 
jdnt  debt,  the  separate  creditors  are  entitled  to  say, 
yon  shall  not  prove  against  the  separate  estate  till 
ibe  separate  debts  are  all  paid  ofi^,  unless  there  is  a 
surplus: — ^We,  the  separate  creditors,  are  postponed 
in  proof  against  the  joint  estate ;  you,  therefore,  a 
jirfnt  creditor,  cannot  prove  against  the  separate  estate 
until  we  are  satisfied. 

Upon  the  point  of  merger  little  need  be  said*  If  the 
seeurity  of  a  bill  of  exchange,  or  an  ordinary  bond,  or 
a  statute  staple,  be  acquired,  still  th6  debt  remains 
merely  simple  contract.  If  judgment  be  obtained  there 
is  ah  end  of. all  prior  contract;  and  for  this  reason, 
that  the  courts  will  not  allow  parties  to  be  harassed 
by  suSeriag  a  creditor  to  resort  back  to  the  lesser 
security,  on  which  he  can,  by  following  the  course 
of  law,  only  return  to  a  judgment.  The  lesser 
security'  is  merged  in  t^e  rec6rd  of  the  Court,  being 
ai  it  were  brought  there  by  prpfert.  In  Ambrose 
T.  CUndout  the  whole  question  was,  whether  the 
petitioning  creditor's  debt  was  sufficient  to  sustain 
t;he  commission*  Jt  was  npt  doubted  that  a  simple 
contract  was  merged  in  a  specialty  debt;   the  ques- 
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tioD  bdng,  was  there  a  debt  at  the  time  of  the  act  of  IWt. 
bankniptcy?  At  that  time  there  waa  a  simple  ooo*  j^ 
tract  debt;  for  the  judgment  having  been  obtained 
sftenrardsi  was  virtually  out  of  the  question*  And 
upon  this  view  of  the  subject  Lord  Hardmeke^u 
observations  were  founded.  Ambrose  v.  Clendan  may 
be  compared  to  this  case :  Suppose  a  creditor  to  the 
«lent  of  XQOL  receives  that  sum  brfore  bankrtiptcy, 
ibere  can  be  no  doubt  that  this  is  a  perfect  extinguish* 
ment  of  the  debt;  but  if  he  receives  such  pofftmemt 
after  the  act  of  bankruptcy!  as  in  the  ease  of  Manm 
r.  Skepkerd{a\  the  payment  ia  void;  and  it  does  not 
predade  him  from  suing  out  a  commisaionf  the  original 
debt  remaining  in  force.  So,  if  a  bill  of  exchange 
be  taken,  or  a  judgment  be  entered  up  after  the  act  of 
bankruptcy,  generally  apeaking,  in  bankruptcy  both  art 
void,  as  in  the  caae  of  Ambroee  v.  Clendon*  It  has 
been  argued  that  the  effect  of  the  process  ought  to  be 
rqpurded  in  this  case ;  as  for  instance,  that  as  the 
eSeet  of  joint  execution  would  be  to  induce  a  remedy 
against  each  separate  estate,  so  in  bankruptcy  a  right 
of  separate  proof  ought  to  exist.  But  the  answer  is 
obvious ;  the  former  is  a  process  of  law,  the  latter  an 
equitable  mode  of  administering  the  assets  of  an  insol* 
vent  trader,  giving  equal  advantage  to  all  the  creditors^ 
whether  they  are  such  by  simple  contract  or  by  spe« 
dalty.  So  much  as  to  the  law ; — and  now  as  to  the 
eqtuty,  upon  which  the  case  has  been  put ;  but  I  cannot 
see  what  equity  the  petitioners  can  have  against 
the  separate  estate ;  for  kt  it  be  remembered  that  this 
debt  in  its  origin  was  joint  only :  and  if  we  are  to  go 

(a)  e  T.  R.  79. 

h2 
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1832.       back,  we  mast  look  ftt  the  whole  transaction.  The  peti* 

£z  parte       tioners  cannot  in  justice  be  allowed  to  say,  *^  We  will 

8iidothera«     Stand  by  a  particular  part  of  the  transacdon/'     If 

they  go  back  at  all  they  must  go  to  the  original  debt, 

that  was  joint. — I  therefore  think  this  petition  must 

be  dismissed. 


Sir  John  Cross. — In  this  case  there  are  three  ques* 
tions  arising  for  our  consideration: — 1st.  The  existence 
and  effect  of  the  alleged  merger*  3d.  The  legal  effect 
bf  a  joint  judgment  in  respect  of  the  remedies  on  it. 
And  3d.  The  effect  of  bankruptcy  on  such  joint  judg- 
ment, and  how  far  the  party  is  entitled  to  resort  to  his 
original  remedy* 

With  respect  to  the  first,  there  never  was  a  doubt 
but  that  the  remedy  on  a  bond  merges  in  the  judgment 
'  founded  on  it.  But  the  petitioners  contend  that  it  is 
6pen  to  them  to  show  that,  under  the  circumstances  of 
this  case,  it  was  the  intention  of  the  parties  that  all  the 
securitiei3  taken  by  them  were  meant  to  subsist  co-ex« 
tensively  and  concurrently,  and  two  cases  are  cited  lu 
support  of  this  proposition.  The  one,  SoUy  v.  Forbes  (a), 
in  which  a  release  was  given  by  the  plaintiffs  to  A., 
one  of  two  partners,  with  a  provision  that  it  should  not 
prejudice  any  claims  which  the  plaintiffs  might  have 
against  B,y  the  other  partner;  and  that  in  order  to 
Enforce  the  claims  against  £.,  it  should  be  lawfiil  for 
the  petitioners  to  sue  A.  either  jointly  with  B.  or  sepa- 
rately. In  an  action  by  the  plaintiffs  against  A.  and  i?., 
this  release  having  been  pleaded  by  A.^  and  set  out  on 
oyfir  in  the  replication,  with  an  averment  that  the  action 

(a)  2  Brad.  &  B.  38. 
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was  prosecuted  against  A^  jointly  with  B.^  for  the  pur-  ^^^^• 
pose  of  enabting  the  plaintiffs  to  recover  payment  of  £x  parte 
monies  due  from  B.  and  A.  to  the  plaintiffs,  either  out  aad  others. 
of  the  joint  estate  of  B.  and  A.^  or  from  Bn  or  his 
separate  estate,  the  replication  was  demurred  to, 
and  the  demurrer  over-ruled.  Another  case  is  that  of 
TuHipamy  and  Young  (a),  in  which  B.  being  indebted 
to  A.y  procured  C.  to  join  with,  him  in  gi^ng  a  joint 
■and  several  promissory  note  for  the  amount ;  and  he, 
having  afterwards  .become  further  indebted,  and  being 
pressed  by  A.  for  further  security,  by  deed  (reciting  the 
debt,  and  that  for  a  part  a  note  had  been  given  by  him 
(£.)  and  C,  and  that  A.  having  demanded  payment  of 
the  debt,  B.  had  requested  him  to  accept  a  further 
security,)  assigned  to  A.  all  his  household  goods,  &c. 
as  a  further  security,  with  a  proviso  that  he  should  not 
be  deprived  of  the  possession  of  the  property  assigned 
until  after  three  days'  notice.  It  was  there  held  that 
this  deed  did  not  extinguish  or  suspend  the  remedy  on 
the  note,  but  that  A.  might,  notwithstanding  the  deed, 
sue  C  at  any  time*  From  these  the  petitioner  con- 
tends that  the  intention  is  to  be  regarded,  and  that  the 
intention  in  this  case  appears  to  be  that  the. bond 
should  not  merge,  but  merely  that  the  warrant  of  at- 
torney and  the  judgment  should  be  taken  as  a  further 
security..  Then  it  becomes  purely  a  question  of  fact  as 
to  the  intention,  and  on  looking  into  the  instrument 
itself  I  should  rather  presume  a  contrary  intentioUi 
The  term  there  used  is  a  "  better"  security,  which 
would  imply  a  higher  security  rather  than  a  **  further'' 
security  m^ely;  which,  in  my  mind,  does  away  with 
Ihe  question  of  intention  altogether.    I  am  certainly  of 

<a>  3  B.  &  C.  «0». 
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1832.       opinioii»  however  anidi  I  had  chmbted  on  Ais  point 
j^^^      befNC^  that  Ihe  joint  and  sercnl  hond  did  neige  in  the 

to  many  parposes  stiB*  Merger,  in  my  mind,  is  a  meie 
tarm  of  art,  to  wtiich  diflerait  significatians  may  he 
attached,  and  it  is  not  an  ahsofaite  final  eztingtnsh- 
ment;  as,  if  the  jodgment  is  bad,  the  debt,  on  wUdi  it 
is  finmded,  is  lemed*  Thus  it  was  in  Higgm's  eaie, 
Aere  the  debt  was  heU  not  to  be  absohteiy  exiin- 
gnidied,  althoogfa  no  fresh  action  eouU  be  broogiit  in 
the  mean  tmut. 

As  to  the  second  pofait— at  die  time  of  the  bank- 
mptcy  the  debt  was  upon  a  joint  judgment,  and  befiwe 
the  bankruptcy  that  judgment  would  deariy  have  been 
an  answer  to  any  question  that  could  be  raised  on  the 
bond  or  on  the  (original  debt.  The  l^al  ^eei  of  a 
joint  judgment  is  certainly  to  give  a  joint  or  a  separate 
remedy;  Aough  at  the  same  time  die  parties  must  be 
sued  jointly*  In  bankruptcy  a  diflfeient  rule  at  once 
stspa  in,  and  the  law  then  says  that  joint  debts  and 
securities  shall  come  against  the  joint  estate  and  effects, 
and  separate  debts  agamst  the  separate  estate.  If  this 
had  been  a  joint  debt  on  contract  only,  the  creditor 
dearly  could  only  prove  against  the  joint  estate^  and 
Ae  question  in  my  mind  has  beoi,  whether  for  sodi 
purposes  a  judgment  was  within  that  rule.  I  had 
Aoi^t  that  judgments  might  form  an  exception  to 
that  rule^  and  that  a  joint  judgment  creditor  might  be 
allewed  to  seise  aU  that  he  could  in  law  independent  of 
bankruptcy^  namely,  joint  or  several  property.  On  a 
j<Mnt  contract  no  such  doubt  could  exist,  and  I  own  that 
my  Hand  has  paused  constderaUy  on  consideratifMi  of 
thb  part  of  the  case*   Howevtf ,  as  there  is  no  reported 
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decision  either  way  to  warrant  the  making  any  exeep-        IBSt, 
tion  in  favour  of  a  joint  judgment,  I  do  not  feel  autho-       Eh  ptite 
tked  to  AiSer  from  my  kamed  colleagues  in  the  absence 
of  aB  deciaiona  on  the  subject. 

8d.  How  far  the  petitioners  are  entitled  to  resort  to 
their  original  remedies  under  the  bond.  The  virtues 
of  the  judgment  being  gone,  by  the  bankruptcy  the 
parties  are  placed  in  a  worse  plight  than  when  they 
merely  held  the  security  of  the  bond.  This  also  has 
pkced  an  obstacle  m  my  way  that  I  have  found  very 
difficult  to  get  rid  of. 

In  Bryant  v.  Withers  (a)  Lord  Ellenbarougk  said, 
diat  he  did  not  find  that  Lord  Hardwicke's  judgment 
in  Ambrose  and  CkmdaH{b\  proceeded  on  any  such 
distinction  as  that  taken  by  Hokoyd,  (vix.  that  the 
bond  was  the  vohmtary  act  of  the  party,  and  the 
creditor  taking  it  might  avoid  the  bond  and  resort  back 
to  his  prior  debt,)  but  it  was  founded  upon  this,  that 
idtbough  the  bond  was  an  extinguishment  with  regard 
to  the  bankrupt  himself,  because  it  was  a  debt  of  a 
higher  nature,  yet,  in  die  proceeding  under  a  commis- 
sifln  of  benkruplcy,  both  debts  are  the  same. 

The  petitioners  say  that  now  hoth  remedies  are 
placed  on^  a  par»  and  therefore  they  have  a  right  to 
lesort  to  the  bond,  and  prove  against  the  separatt 
estate  of  one  of  the  obligors. 

Here  again  x»o  authorities  exist  to  warrant  my  dif- 
fering in  opinion,  although  I  have  stiD  very  considerable 
doiibts  on  the  sdbfect,  and  more  especially  when  I  look 
to  tiie  words  of  the  fiBth  and  108th  sections  of  the 
0  Gdo.  4w  c.  16,  iriucfa  considerably  bear  upon  ih€ 
in  this  petition* 

(ik)  f  M.  fit  S.  131.  (5)  Lee's  Ca.  temp.  Hafdw.  26B; 
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18Si^.  On  the  whole,  although  not  without  considerable 

EzDiirte      ^l^u^^t^r  and  reluctance,  I  concur  with  Sir  G.  Rose  in 

a^^dm.     ^^  judgment  that  the  bond  is  merged,  and  that  the 

petitioner  is  therefore  not  entitled  to  prove  against  the 

separate  estate,  and  that  this  petition  must  be  dismissed. 

Erskine,  C.J. — I  am  also  of  opinion  that  this  pe* 
tition  must  be  dismissed.  I  am  glad  to  find  that  the 
opportunity  we  have  had  of  confering  together  on  this 
case  has  left  so  little  difference  of  opinion  on  the  bench 
that  the  unanimity  of  the  judgment  of  the  Court  is  not 
interrupted. 

The  question  in  this  case  arises  out  of  the  peculiarity 
of  the  rules  established  in  bankruptcy  for  the  distri- 
bution of.  the  effects  of  insolvent  partners.  It  is  true, 
as  has  been  already  stated,  where  there  is  no  bank- 
*  Tuptcy,  a  joint  creditor  may  pursue  all  his  debtors  to 
judgment,  and  under  that  judgment  may  seize  the  joint 
property  of  all,  and  also  the  separate  property  of  each. 
By  the  intervention  of  a  commission  of  bankrupt,  the 
joint  creditor  is  confined  in  the  first  instance  to  his 
proportion  of  the  joint  effects,  and  can  only  reach  the 
separate  property  of  his  bankrupt  debtor  in  case  there 
should  be  a  surplus  after  all  the  separate  creditors  are 
paid.  If  he  have  a  joint  and  several  security,  he  has 
the  additional  privilege  of  electing  whether  he  will  take 
his  share  in  the  character  of  the  separate  creditor  of 
each,  or  as  the  joint  creditor  of  all. 

The  simple  question,  therefore,  in  this  case  is,  what 
was  the  nature  of  the  petitioner's  debt  at  the  time  of 
the  fiat  issuing.  If  it  was  a  joint  debt,  he  can  only 
prove  it  against  the  joint  estate;  if  it  was  then  a  joint 
and  several  debt«  he  may  elect  to  prove  it  a([ainst  the 
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separate  estate:  and  the  prayer  of  bis  petition  is,  that       1832. 
the  petitioner  insists  that  his  debt  is  joint  and  several.      ^^  parte 
Ist.  Because  the  debt  secured  by  the  judgment  is  in  its     ^^dothen. 
nature  several  as  well  as  joint.    2d<  Because  he  has  a 
right  to  prove  upon  the  bond,  without  reference  to  the 
judgment.    I  am  of  opinion  that  the  debt  contracted 
by  the  judgment  is  in  its  nature  joint,  and  must  be  fol- 
lowed by  all  the  consequences  belonging  to  a  joint 
debt :  and  further,  that  the  separate  remedy  given  by 
the  bond  was  merged  and  lost  in  the  judgment,  so  that 
the  debt  which,  by  virtue  of  the  obligation,  was  joint 
and  several,  became  changed  by  the  judgment  into  a 
joint  debt  only. 

Upon  the  first  point  it  is  material  to  see  what  are  the 
ordinary  consequences  of  a  judgment  in  debt  upon  a 
joint  obligation.  1st.  The  execution  must  be  joint;  it 
may  be  brought  to  bear  upon  the  several  persons  and 
separate  properties  of  each  defendant,  but  the  original 
process  must  be  joint.  Again,  if  one  of  several  obligors 
die  after  judgment  on  a  joint  action,  his  assets  cannot 
be  reached  by  the  obligee;  whereas  under  several 
judgments  against  joint  and  several  obligors,  the  obligee 
may  pursue  his  remedy  against  the  representatives  of 
each. 

Again,  if  an  action  be  brought  upon  a  judgment  in 
debt  against  several  parties,  it  must  be  brought  against 

« 

all,  even  where  the  original  debt  was  several  as  well  as 
joint.  It  is  clear,  therefore,  that  at  law  a  debt  secured 
by  a  judgment  against  several,  is  treated  as  the  judg^ 
ment  debt  of  all* 

But  it  is  said,  that  inasmuch  as,  but  for  the  bank^ 
niptqr,  the  petitioner  might  have  levied  his  debt  under 
the  judgment  against  the  separate  estate  of  each,  as 
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185j{.  weU  as  against  tbe  joint  estate  of  both,  he  ought  not  to 
Sb  ptrte  ^  placed  in  a  worse  condition  in  that  respect  under 
Cmmun  ^^  bankruptcy  than  be  would  have  been  if  hu  debtor 
had  continued  solvent.  But  this  argument,  if  good  for 
any  thing,  would  entitle  him  to  prove  against  the  joint 
estate  of  all  as  well  as  against  the  separate  estate  of 
each,  which  is  not  even  contended  for.  It  is  an  argu- 
ment in  fact  that  strikes  at  the  general  rule  itself,  and 
affords  no  due  for  its  application  to  this  particular  ease^ 
and  was  urged  in  the  case  o(  Ex  parte  Rowlandiom{a)f 
when  the  rule  of  electioii  was  first  established  by  Lord 
Tidbot;  for  every  joint  creditor  is  phtced  in  a  worse 
condition  by  the  bankruptcy  in  proportion  to  the 
advance  that  he  had  made  in  pursuing  his  remedies  at 
law.  They  are  all  compelled  in  the  first  instance  to 
resort  to  the  joint  estate  alone,  and  can  only  reach  die 
separate  estates  of  their  debtors  after  the  separate  cre- 
ditors are  paidt 

But  then  the  petitioner  claims  to  be  remitted  back 
to  tbe  option  which  he  would  have  had  even  in  bank* 
mptcy  upon  his  joint  and  several  bond,  and  to  exerdae 
that  option  now  by  proof  against  the  separate  estate* 
The  answer  to  this  clahn  is,  that  he  has  already  exer- 
cised that  option  by  signing  judgment  in  a  joint  action 
upon  the  very  security  under  which  he  now  dtinm  to 
prove  his  separate  ddit.  It  is  not  denied  that  at  law 
Ike  recovary  of  a  joint  judgmeht  would  for  ever  pre^ 
dude  the  obligee  from  suing  on  the  separate  obligation; 
bol  it  is  said  that  the  reasons  given  for  such  a  rule  at 
law  do  not  apply  to  the  case  of  proof  in  bankruptcy^t 
and  dietefore  dial  this  qpieslion  oi^gbt  not  to  be  affiMted 
hf  that  ni]e»    It  is  true  thai  soma  of  the  reasons  do 

(a)  S.F.  yf. «». 


Chmstt 
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Doi  apfdy,  but  all  are  not  inapplicable;  and  I  think  in       1832. 
Ihisy  as  in  all  other  cases  of  proof  not  specially  pro-      Expvtt 
vided  for  by  the  legislature,  we  must  look  at  the  rights 
of  the  parties  as  they  stood  at  the  time  of  the  comiBiis* 
sion,  and  then  apply  to  those  rights  die  remedies  pre* 
scribed  by  the  bankrupt  laws*    What  was  the  position 
of  the  petitioner  with  respect  to  his  debt  at  the  time  of 
the  fiat?    His .  original  debt  was  joint    As  a  security 
fcr  that  debt  he  had  obtained  a  jcunt  and  several  bond, 
BUd  also  a  Joint  warrant  of  attorney.    Brfore  he  took 
any  stops  upon  that  bond,  he  had  at  his  option  a  right 
of  action  against  both  or  either.    Before  the  fiat  was 
issued  he  pursued  his  remedy  to  judgment  upon  the 
joint  obligation.    It  is  immaterial  whether  he  did  so 
under  the  warrant  of  attorney  or  the  ordinary  course  of 
hostile  litigation.    What  was  then  his  legal  posilkm? 
His  remedy  was  wholly  confined  to  the  judgment,  the 
duty  (to  use  Lord  Coke'^  language)  being  changed  into 
another  nature,  and  he  must  follow  out  that  remedy . 
according  to  the  rules  prescribed.    The  case  of  Ambrose 

and  Clendon  was  much  relied  upon  at  the  bar,  but 

> 

does  not  appear  to  me  to  deserve  the  weight  ascribed 
to  it,  for  the  reasons  alresdy  given  by  Sir  Otsorge  RaUf 
to  which  I  need  not  again  refert  and  the  same  obser- 
▼ations  apply  to  JBrytfM^  ▼.  WMers{a). 

I  have  looked  carefully  tiirough  aU  d[ie  other  cases 
cited  at  tiie  bar^  bat  I  forbear  commenting  <m  them 
ttow^  because^  tat  the  reasons  which  I  gave  at  the  time^ 
they  do  not  appear  to  me  to  bear  directly  upon  Ae 
point» 

The  question  here  does  not  arise,  as  in  many  <'f 
tiMs,  ujfotk  the  eifect  to  be  given  to  a  adbteral  seei^ 

(cO  It  M.  a  S.  133. 
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rity»  but  upon  the  effect  of  a  judgment  recovered  upon 
the  identical  security  under  which  it  is  now  sought  to 
prove  the  debt;  for,  independently  of  the  bond,  there 
is  not,  nor  ever  was,  any  separate  debt*  The  debt 
was  really  a  joint  debt,  though  for  the  better  securing 
the  money  the  creditor  had  obtained  a  joint  and  several 
bond,  which  gave  him  the  option  of  treating  it  as  a 
joint  and  several  debt  at  his  pleasure.  He  has  not 
chosen  to  avail  himself  of  his  separate  remedy — he  has 
not  chosen  to  leave  his  option  still  open — but  has,  by 
entering  up  judgment  upon  the  joint  obligation,  fixed 
and  concluded  his  status  as  a  creditor  before  the  bank* 
ruptcy;  and  to  hb  condition  thus  fixed  we  must,  I 
think,  apply  the  rules  of  distribution  adopted  in  cases 
in  bankruptcy,  and  confine  his  proof  to  the  joint  estate 
of  the  bankrupts. 


November  23m 

The  giviDg  up 
of  a  bininess  in 
contideratioii  of 
an  annuity  it 
not  foch  a  con* 
nderationas 
can  be  ? alued 
tinder  the  6  Geo. 
4.  c.  ]6.  s;  64. 
that  lection 
being  confined 
to  money  con* 


Ex  parte  Frederick  Saxe. — In  the  matter  of 

Charles  Saxe. 

SY  articles  of  partnership,  17  May  18^,  the  peti- 
tioner, Frederick  Saxe^  agreed  to  carry  on  the  business 
of  a  tailor  in  Conduit  Street,  in  copartnership  with  his 
aon,  the  bankrupt,  Charles  Saxe,  for  eight  years,  de- 
terminable by  petitioner  on  six  months*  notice.  The 
petitioner  was  to  take  two«diirds  profits  and  the  bank- 
rupt one-third.  On  the  1  July  18S7,  the  partnership 
was  determined  by  agreement,  and  the  petitioner  sold 
his  interest  to  the  bankrupt  under  the  followmg  terms: 
«!«•  "  the  balance  at  the  bankers  to  be  transferred  to 
Ck  Saxei  the  1600/.  money  advanced  by  F.  Saxe,  and 
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now  employed  in  the  trade  as  his  capital^  to  be  secured  1832. 
as  hereinafter  mentioned ,  an  account  to  be  made  out  of  ^  p^^e 
the  stock  in  trade^  and  all  outstanding  debts  due  to 
and  owing  by  the  plaintiff  up  to  the  1  July,  and  out  of 
the  balance  in  favour  of  the  partnership  the  above 
1600/.  to  be  deducted,  and  the  surplus  to  be  divided 
into  three  parts,  one-third  to  be  the  property  of  C  Saxe 
and  the  other  two-thirds  to  be  the  property  of  F.  Saxe, 
the  amount  of  such  two-thirds  to  be  paid  to  K  Saxe, 
by  four  bills  of  exchange  of  equal  amount,  payable^ 
^th  interest,  at  nine,  fifteen,  twenty  and  twenty-four 
months  after  date,  drawn  by  F.  Saxe  on  C.  Saxe  and  a 
Mr.  fVm.  Fox.  F.  Saxe  to  assign  his  interest  in  the 
book  debts,  stock  in  trade,  lease  of  the  house  in  Con- 
duit Street,  to  C.  Saxe,  who  is  to  take  the  ftnrniture  and 
fixtures  (with  such  exceptions  as  F.  Saxe  may  think 
proper)  at  a  fair  valuation,  the  amount  of  such  valuation 
to  be  added  to  the  1600/.,  and  which  is  to  be  paid  with 
interest  to  F.  Saxe  by  bond  or  bonds  of  C  Si$xe  and 
Mr.  FoXf  as  follows: — one-fourth,  with  interest  half- 
yearly,  1  July  1830;  one-fourth  ditto,  I  July  1881; 
one-fourth  ditto,  1  July  1832;  one-fourth  ditto,  1  July 
1833.  C.  Saxe  to  have  the  lease  as  firom  Lady-day 
last,  and  be  entitled  to  receive  the  rent  due  from  Major* 
General  Cakrqfi  firom  1  March  last,  and  take  the  pre- 
mises, subject  to  the  agreement  entered  into  by  F.  Saxe 
with  him^  on  C.  Saxe^s  paying  to  F.  Scuce  951.,  and 
paying  the  quarter's  rent  and  taxes  firom  Lady-day 
last.  In  consideration  of  F.  Saxe  having  relinquished 
the  trade  in  favour  of  C.  Saxe  and  Wm.  Fox,  to  secure 
to  JP.  Saxe  an  annuity  for  life  of  300/.  payable  half- 
yearly,  but  in  case  of  his  death  before  SO  May  1830, 
such  annuity  to  be  paid  to  iP.  Saxe^s  executors  up  to 
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1SS2.       thai  tiine;  an  annuity  of  100/.  to  Elit.  Saxe  for  Itfo, 
jjj^j^^      payable  half-yearly;  such  annuitiea  to  be  secured  bj 

^*^  bonds  of  C  Saxe^  and  Wm.  Fhx,  who  are  also  to  i&* 
demnify  F.  Saxe  in  respect  of  all  debts  hereafter  to  be 
contracted  in  respect  of  the  said  trade.  The  costs  to 
be  borne  by  F.  Saxe  and  C  Saxe.  We,  F.  Saxe  and 
C*  Saxe  hereby  agree  to  dissolve  our  copartnorship  on 
the  within  terms;  and  I,  Wm.  Fox,  do  hereby  agtee  to 
join  in  the  said  securities  on  behalf  of  my  son-in^law^ 
C.  Saw." 

This  memorandum  of  agreement  was  carried  into 
eflbet  by  two  several  indentures  of  assignment,  dated 
28  July  1827.  By  one  of  which  the  petitioner  as- 
signed his  share  and  interest  in  the  stock  in  trader' 
debts  and  effects  belonging  to  the  said  copartnership 
trade  to  the  bankrupt,  and  covenanted  not  to  carry  on 
the  same  trade  within  six  miles  of  Westminster;  and 
by  the  other  indenture,  petitioner,  for  the  nomihal  con* 
tfideration  of  26/.,  assigned  the  lease  of  the  house  to 
the  bankrupt;  and  the  bankrupt  and  If  m.  Fax  as  IAm 
surety  (sbce  dead  insolvent)  executed  four  bonds  to 
the  petitioner  in  the  penalty  of  1 148/.  each,  and  each 
respectively  conditioned  to  pay  petitioner  57S/L  5«.  6cf. 
on  the  days  before-mentioned,  amounting  in  the  whole 
to  2298/.  2#.  being  the  amoimt  of  the  valuation  of  furni- 
ture and  fixtures.  And  for  securing  the  annuities  to 
petitioner  and  his  wife,  pursuant  to  the  memorandum  of 
agreement,  C.  Saxe  and  Wm.  Fox  executed  their  joint 
and  several  bond,  bearing  even  date  with  the  other 
securities,  whereby  they  became  bound  to  the  peti- 
tioner and  hb  wife  in  the  penal  sum  of  8000/. ;  whereby, 
after  reciting  the  former  partnership  and  its  dissolution,- 
and  that  the  petitioner  had  given  up  his  business  to 
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€L  Sax^f  and  that,  by  an  indenture  of  even  date,  die  IWt. 
petitioiier,  in  consideration  of  1130/.  ISs.  4ed.  aeeiued  sTpiHi 
to  be  paid  hinii  had  assigned  all  his  share  and  interest 
in  the  stock  in  trade,  debts  and  effects  of  the  coparl* 
nership  to  C.  Saxe^  his  executors,  administrators  and 
assigns;  and  that  the  said  C  Saxe^  and  Wm.  Fax  as 
his  surety,  had,  in  consideration  of  the  petitbner  hating 
gnren  up  the  business  to  C  Saxe^  i^preed  to  secure,  by 
their  joint  and  several  bond,  to  petitioner  and  his  wife 
the  said  annuities,  and  to  indenmify  petitioner  against  the 
debts,  ftc  The  bond  was  conditioned  to  be  void  upon 
payment  to  petitioner  and  his  assigns,  during  his  life,  an 
annuity  of  SOOL  per  annum,  and  in  case  he  should  die 
before  1  July  1880,  to  his  executors,  &o.  up  to  that 
date,  and  on  payment  of  an  annuity  of  100/.  per  anuum 
to  the  wife  and  her  assigns  for  her  life  after  the  death 
of  the  petitioner,  if  he  should  die  after  1  July  1890^ 
with  proportionate  payments. 

Since  the  date  of  thb  bond  Fox  took  the  benefit  of 
the  Insohrent  Act  The  annuity  of  3002.  was  paid  to 
the  petitioner  up  till  January  1831,  but  nothing  since; 
the  four  bonds  for  securing  the  sum  of  573/.  5f  •  8i« 
each  were  wholly  unpaid.  The  fiat  issued  1  July  1839 
against  C.  Saxe.  Proof  was  tendered,  on  the  SO  July, 
by  the  petitioner,  for  450/.  the  arrears  of  the  annuityi 
and  for  2246/. .  8#.  the  value  of  the  annuity  and  the 
growing  payments  thereof,  (such  value  being  estimated 
according  to  Table  L  of  the  Legacy  Act,  36  Geo.  3, 
c  52.)  and  for  the  further  sum  of  2067/.  5s.  id.  on, 
balance  of  accounts  for  principal  and  interest  due  to 
petitioner  by  virtue  of  the  four  several  bonds,  and 
47/.  I9s.  for  taxed  costs  incurred  by  petitioner  in 
obtaining  judgment  against  the  bankrupt  upon  the 
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18S2»       annuity  bond,  and  two  of  the  aaid  money  bonds  on 

CxMirte      which  the  petitioner  has  sued  the  bankrupt  prior  to  his 

^"'        bankruptcy,  amounting  in  the  whole  to  4811/.  12;.  4id,, 

and  such  proof  was  received  by  Mr.  Commissioner  Fane 

as  a  claim  to  be  admitted  as  proof,  unless  displaced  at 

a  private  meeting  to  be  called  for  that  purpose. 

At  a  subsequent  private  meeting  the  Comtaissioner 
allowed  for  the  value  of  the  annuity  the  sum  of  876/< 
only,  and  gave  the  following  reasons  for  this  judgment: 
*'  In  this  case  the  question  is  the  value  of  annuity 
granted  by  the  bankrupt  to  his  father.  The  difficulty 
in  estimating  the  value  of  this  annuity  arises  from  this, 
that  the  consideration  given  was  not  a  money  considera« 
tion,  but  a  consideration  itself  requiring  valuation ;  for 
the  consideration  was  the  relinquishment  of  a  business. 
In  ordinary  cases  the  mode  of  estimating  the  value  of 
an  annuity  is  this.  You  take  the  estimated  value  of 
the  annuity  the  day  it  was  granted ;  this  is  your  first 
sum.  You  then  take  the  sum  actually  given ;  this  is 
your  second  sum*  Youthen  take  the  estimated  value  of 
the  annuity  at  the  date  of  tiie  commission;  this  is  your 
third  sum.  Then  by  multiplying  according  to  the  rule 
of  tiiree  tiie  last  sums  together  and  dividing  by  the  first, 
you  get  the  result,  which  is  to  be  proved.  The  com- 
mon government  annuity  tables  give  the  first  and  third 
sums ;  the  difficulty  is  as  to  the  second.  To  ascertain 
that  I  have  assumed  tiiat  the  fdr  average  profits  of  the 
business  relinquished  was  600/.  per  annum,  Mr.  Saxe 
senior's  share  being  two-thirds,  400/.  a  year.  Upon  the 
evidence  of  Mr.  Cqfe  it  appears,  that  where  the  good- 
will of  a  business  has  been  sold,  it  has  generally  fetched 
about  three  years  purchase.  But  it  happens  in  this 
case  Mr.  Saxe  senior  bought  part  of  the  business  two 
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years  ago  of  Mr.  Banks,  and  gave  only  one  year's  pur-  1882. 
chase.  On  account  of  the  evidence  of  Mr.  Banks,  I  ETputt 
deduct  half-a-year  from  the  three  I  should  otherwise 
have  aUowed^and  I  allow  2i,  that  is^  1000/.  as  the  fair 
▼alue  of  the  annuity  at  the  time  it  was  purchased.  The 
above  principle  of  calculation  being  then  applied>  gives 
876/.  as  the  sum  to  be  proved." 

The  petition  prayed  that  the  petitioner  might  be  at 
liberty  to  go  before  the  Commissioner  and  make  farther 
proof  against  the^taid  estate  of  the  bankrupt,  either  for. 
the  sum  of  1S70/.  8s.  the  amount  disallowed  by  him,  or 
that  the  value  of  the  annuity  might  be  correctly  taken 
with  reference  to  the  original  price  for  the  same ;  or, 
without  restricting  the  valuation  of  such  original  price, 
to  the  mere  value  of  the  petitioner's  share  in  tfaie  trade ; 
or  upon  better  evidence  of  the  actual  value. 

Mr.  Ching  for  the  petitioner  contended,  that  the 
petitioner  ought  to  have  been  admitted  to  prove  against 
the  estate  of  the  bankrupt  for  the  full  value  of  the 
annuity,  according  to  the  ordinary  modes  of  calculating 
the  value  thereof.  And  the  Commissioner  ought  not 
to  have  ascertained  the  value  thereof  with  reference  to 
the  price  originally  giveii  for  the  annuity ;  such  price 
not  having  been  a  money  consideration  or  capable  of  a 
correct  or  certain  valuation  in  money;  or  if  the  value  of 
the  annuity  ought  to  have  been  ascertained  with  refer- 
ence to  the  price  given  for  the  same,  such  price  ought 
manifestly  to  have  been  calculated  with  reference  to  the 
whole  benefits  derived  by  the  bankrupt  under  the 
agreement,  and  not  merely  by  a  valuation  of  petitioner's 
share  of  the  partnership  business ;  for  though  the  bond 
for  securing  the  annuity  stated  the  consideration  for 

yoi«.  II.  K 
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18311.  the  annuity  to  be  that  the  petitioner  had  given  up  the 
Ex  parte  business  to  CSaxe,  yet  the  same  was  in  truth  only  a 
part  of  the  general  arrangement  respecting  the  business 
between  the  petitioner  and  bankrupt;  and  the  peti- 
tioner would  never  have  entered  into  any  part  of  the 
arrangement  except  upon  the  terms  of  having  the 
annuity  secured  to  him  and  his  wife ;  and  the  lease 
of  said  house  and  premises  in  which  the  business  was 
carried  on^  and  which  upon  the  face  of  the  assignment 
was  assigned  by  the  petitioner  to  the  bankrupt  for  a 
consideration  of  25L  only,  was  at  that  time  very  valu- 
able. The  value  of  the  whole  price  of  the  annuity 
could  not  be  more  correctly  ascertained  than  by  the 
estimate  the  parties  to  the  contract  put  thereon  at  the 
time  of  granting  the  annuityi  and  when  there  was  no 
reference  to  or  contemplation  of  the  bankruptcy  of 
C.  Saxe,  both  the  parties  being  at  that  time  competent 
to  judge  of  the  value  of  the  trade^  the  bankrupt  having 
for  some  years  previously  been  a  partner  therein.  In 
this  instance  the  Commissioner  had  no  right  to  refer  to 
the  consideration  at  all,  it  being  a  case  witiiin  the  prin- 
ciple hdd  down  by  Lord  Ekhn  in  Ex  parte  Thistle^ 
wood  (a).  There  is  no  case  to  be  found  in  which  any 
other  than  money  considerations  have  been  brought 
withui  the  calculations  referred  to  in  the  statute*  The 
act  uses  the  word  ^'  price/'  and  it  cannot  be  said  that 
the  giving  up  a  business  is  a  '^  price/'  however  valuable 
it  may  be ;  in  fact  the  consideration  itself  will  require 
to  be  valued. 

Mr.  Montagu  for  the  respondent.     The  case  of 

(a)  19  Vet.  236  i  1  Rose,  290. 
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Ex  parte  ITkittleuood  can  hardly  be  said  to  govern  the       lS$t; 
present  question.    That  decision  seems  to  hare  been      ^Tpiiis 
groimded  on  die  peculiar  circumstances  attending  the        ^^^^ 
grant  of  the  annuity,  rather  than  as  laying  down  any 
general  principle*    The  64th  section  (a)  does  not  contain 
words  which  warrant  the  conclusion  that  money  con^ 
•idermtions  alone  are  included  in  its  provisions.    It  is 
true  there  may  be  some  difficulty  in  valuing  this  con- 
sidemtion,  and  tiiere  are  many  others  in  which  the  same 
difficulty  has  occurred,  yet  the  Court  will  not  allow 
such  objection  to  stand  fai  the  way,  and  will  not  shrink 
iiom  die  labour  of  such  an  investigation,  as  was  observed 
in  the  case  o{  Ex  parte  Davu{b),  Ex  partt  Tindal{c). 

Mr*  Ckifig  in  feply  was  stopped  by  the  Court. 

Emkinb,  C.  J.— Prior  to  the  40  Geo.  3.  c  ISl.  if 
the  annuity  bond  had  been  forfeited  before  the  bank« 
ruptcy,  the  parties  might  prove  on  the  bond,  having 
a  value  set  upon  the  annuity  in  order  to  show  what  was 
to  be  recovered  on  the  bond.  Under  that  statute  and 
the.  6  Geo.  4.  c.  16.  s.  64.  however,  the  bond  need  not 
he  forfinted  to  enable  the  annuitant  to  prove  fbr  the 
value  of  tfie  annuity.  The  question  then  is,  how  is  the 
value  to  be  ascertained  according  to  the  words  of  the 
latter  statute  (<{)?  It  is  contended,  that  the  word 
*^  price'*  used  in  the  statute,  means  and  is  to  be  ex- 
tended to  "  consideration."  But  I  cannot  see  the  pro- 
priety of  giving  to  it  so  extensive  a  signification.  It 
refers  to  ^'  pecuniary"  consideration,  or  to  such  other 

(a)  6  Oe».  4.  c.  16.  *  (b)  1  Mont.  123. 

(«)  M«irt.  k  M.4S1.  (d)  8.  54. 
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l8d)S;  consideration  only  as  might. easily  be  reduced  to,  a 
gjj  rt«  money  valuation.  Here  the  consideration  is  the  giving 
^^*'*  up  of  the  goodwOlj  and  I  think  that  does  not  come 
within  the  term  *' price."  .  In  Ex  parte  Fisher,  {a)  the 
consideration  for  an  annuity  was  a  lease,  and  .it  was 
there  held,  that  a  value  might  be  put  on  that  considera- 
tion. But  it  by  no  means  follows,  that  because  such  is 
the  case  with  regard  to  a  lease,  which  may  be  easily 
valued,  therefore  all  manner  of  considerations  are 
capable  of  valuation.  I  think  this  is  within  the  ordinary 
case  of  an  annuity  before  the  6  Geo.  4.,  and  that  in 
taking  its  value  no  regard  should  be  had  to  the  con- 
sideration given. 

Sir  J.  Cross. — The  word  "  price"  in  its  legal  signifi- 
cation means  the  ''  pecuniary"  consideration,  where 
there  is  one.  If  not,  no  regard  can  be  had  to  it  in 
valuing  the  annuity.  Although  it  has  been  so  con- 
tended,  I  cannot  agree  that  price  must  mean  the  con- 
sideration, however  difficult  it  may  be  to  value  such 
con8iderati<m.  Suppose  this  not .  to  <  be  an  annuity 
within  the  act?  Then  it  stands  as  before  the  6  Geo.  4. 
the  bond  being  forfeited;,  and  the  market  price  of  the 
annuity  is  th^t  sum  for  which  the  penalty  stands -'as 
security.  The  commissioner  must  set  a  value  on  this 
annuity,  rebating. its  value  according  to  the  increased 
age  of  the  annuitant. 

Sir  G.  Rose.— I  fully  concur.  If  this  does  not  fall 
within  the  6  Geo.  4.  then  there  b  a  right  to  prove  the 
full  amount  of  the. penalty,  subject  to. be. reduced  by 
evidence  as  to  the  less  actual  present  value  of  the 

(o)  2  Glyn.  &  J.  102. 
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annuity,  which  is  an  equity  in  favour  of  the  bankrupt,        IBS^. 
as  in  Ex parteWhit€head(a)f  where  it  was  decided,  that       kz  parte 
the  variation  in  the  value  from  the  lapse  of  time  since  ^^^ 

the  granting  the  annuity,  was  to  be  taken  into  consi- 
deration in  estimating  it. 

The  order  must  be,  that  proof  be  admitted  for  the 
penalty  in  the  bond,  subject  to  reduction  by  the 
decreased  value  of  the  life  of  the  annuitant, 
which  must  be  ascertained  by  an  actuary. 

(a)  1  Mer.  10,  m. 


Ex  parte  Bacon. 

Air.  RANDALL  applied  on  behalf  of  a  mortgagee  xhis  Court  hw 
for  a  sale  of  the  estate  and  liberty  to  hhn  to  bid.    It  jwisdiction  to 

"^  *     Older  saio  of 

was  a  case  of  a  legal  mortgage,  where  power  of  sale  «^^  legally 

mortgagod,  on 

was  given  by  the  deed.    The  only  doubt  in  the  minds  application  of 
of  the  assignees  was,  as  to  the  power  of  the  Court  in  giving  him  leave 
cases  of  legal  mortgage. 


Sir  G.  Rose. — There  is  no  doubt  as  to  the  jurisdic* 
tion  of  the  Court  in  such  cases.  Such  applications 
zie  also  manifestly  for  the  benefit  of  the  bankrupt's 
estate,  inasmuch  as  by  a  sale  under  the  bankruptcy, 
llie  heavy  duties  otherwise  chargeable  on  the  transfer 
^  property  are  saved  to  the  elBtate. 

The  other  Judges  concurring,  the.  Court  made  the 
trder. 
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1832. 

Sttnthampion 

BuUdingt, 

Decembtr  12. 

What  affidavit 
necessary  of 
residence  of 
creditors  to 
annul  town  fiat 
and  issue  a 
couDtry  one. 


!Ex  parte  Leonard  and  others. — In  the  matter  of 


#  *  #  • 


Mr.  TAMLYN  appUed  at  the  instance  of  the  above 
petitioning  creditors^  that  a  town  fiat  might  be  annuUedy 
or  impounded^  and  that  a  country  cooimission  might 
iMue  in  lieu  of  it.  The  affidavit  in  support  of  the 
appUealion  stated,  that  *'  the  major  part  in  number  of 
creditors  resided  at  Birmingham,  and  altfioagh  the 
bankrupt  resided  in  Xiondon,  yet  it  would  be  of  great 
saving  to  the  estate  to  allow  this  course,  rather  than 
that  the  creditors  should  have  to  travel  to  London,  in 
order  to  prove  their  debts." 


The  Court  thought  that  the  affidavit  was  insuffi- 
cient, inasmuch  as  the  majority  mentioned  in  the 
affidavit  might  be  produced  merdy  by  the  smallest 
difference  in  amount  or  value;  besides  which,  the 
distance  was  sufficient  to  entitle  the  creditors  to  piove 
by  affidavit,  if  they  thought  proper. 

The  application  was  therefore  refused  (a). 

(a)-  See  £x  parte  Johnun,  1  Dea.  &  Cbit.  221. 


Ex  parte  Bowden  and  Abbott,  assi^ees. — In  the 
matter  of  John  Bush,  a  bankrupt. 

This  was  an  application  by  the  assignees  of  the  baiik« 
rupt,  and  the  prayer  of  the  petition  had  for  ilt  olyeot 
three  things:  viz.  1st,  to  direct  the  respondent  (Mr. 
Toume,  who  had  been  soUdtor  in  working  the  &aX)p  to 


December  13. 

Official  assig- 
nee cannot* 
under  1  &  2 
WiU.  4.  c.  56. 
8.  22.,  take 
bankrupt's 
money  out  of 
ihehiuidsof  a 
solicitor,  without  discbtrging  bis  lien. 


uid  amother. 
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pay  over  to  Mr.  Abbott,  the  official  assignee,  all  monies  1852. 
receiped  by  him  on  account  of  the  estate.  2d,  That  he 
should  deliver  to  the  assignees  his  bills  of  fees  and  Bowoen 
disbursements  signed  by  him,  as  solicitor  under  the 
fiaif  and  that  such  bills  should  be  referred  to  the 
Comnussioner  for  taxation  (a).  Sd,  That  he  should  deli- 
ver to  Mr.  Smith,  (newly  appointed  as  solicitor  in  place  of 
Mr.  Toume)  ^^  all  deeds,  books,  papers,  documents,  and 
writings,*'  appertaining  to  the  estate  (6).  The  applica- 
tion was  resisted  by  the  solicitor,  on  the  ground  of  hitf 
having  a  lien  on  the  fund  and  on  the  above  papers,  for 
the  amount  of  his  biD  of  costs  incurred  in  that  bank- 
ruptcy. 

Mr.  Sufonston  and  Mr.  Prendergetst  for  the  assig- 
nees. This  is  a  case  involving  a  question  of  great 
importance;  the  principal  point  being,  whether  Mr. 
Towne,  who,  as  solicitor  for  the  assignees  in  this  bank- 
ruptcy, had  recovered  monies  for  the  estate,  should 
not,  according  to  the  22d  section  of  the  1  &  S  Will.  4. 
e.  56.,  be  bound  to  pay  all  such  monies  into  the  hands 
of  the  official  assignee,  independently  of  a  Uen{c), 
which  Mr.  Toume  considered  himself  entitled  to,  for 

(a)  As  to  tliu,  seQ  Crowder  v.  Davii,  3  Y.  &  J.  433,  and  4  Moore  & 
Payne,  869. 

(ft)  It  dMa  not  appear  that  aay  dediion  has  gona  ■•  far  as  lo  warrant 
this  iNUt  of  the  prayer,  as  to  "  e</  documeiits  and  writiogs/'  &c.  It  haa« 
indeed^  been  ruled  that  ^  soKcitor  shall  not  retain  "  the  procading^^*  in  a 
bankfaptcy  against  the  interest  of  the  creditors ;  £z  parte  TUUy^  2  Rose,  83, 
^;  £a  p«ftt  Ugrdif^  1  Rose,  306 ;  Ssmkicrt  and  anDther  in  y«  Tanmvndg 
1  Rose,  275]  and  see  £c  fiorf  Stirling,  16  Vesey,  258 ;  and  Lambert  v« 
Biidbfuu<«r,  2  B.  &  C.  616;  S,  C.  4  Dowl.  &  Ry.  126. 

(c)  As  to  Uen  in  general,  both  at  law  and  in  equity,  on  mania  received 
I9  aUnraey  mt  aeaempft  ef  elie&t,  see  Wekhv.  Seh,  Ilonglas,  238;  and 
WUUm  V.  Cmnmditd,  ibid.  101  -,  dUM  ef  Lord  Mm^l^U  Aad  also 
V.  Qikm,  a  Atfb  |1»,  judgment  of  Lord  Chaneeyef  fferrfwieAtt 
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1S32.  his  costs  incurred  in  bringing  an  acdon  at  law,  and  for 
Eimrta  other  charges  incurred  by  the  assignees  in  the  course 
J^^JJ2^^  of  the  bankruptcy.  We  contend,  Mr.  Tawne  ought 
at  aU  events  to  have  paid  the  balance  due  to  the  assig- 
nees, after  deducting  the  amount  of  his  biQ  from  the 
sum  (107/.)  now  in  his  hands,  even  if  he  had  any 
right  of  lien  in  this  case. 

Erskime,  C.  J. — Does  Mr.  Toume  object  to  pay  the 
bahuBce  to  the  oflScial  assignee? 

Mr.  Duchoarth  and  Mr.  J.  P.  Cobbeti  for  the 
respondent.  There  is  but  a  small  part  of  the  money 
on  which,  as  a  balance,  the  assignees  have  any  claim, 
and  that  Mr.  Towne  has  always  been  ready  to  pay. 

Erskinb,  C.  J. — (without  calling  on  the  counsel  for 
the  respondents.) — This  petition  comes  before  the 
Court  on  an  erroneous  ground.  Though  the  22d 
section  of  1  &2  Witt.  4.  appointed  the  official  assig- 
nee to  be  the  receiver  of  money  due  to  the  estate,  it 
could  not  be  intended  to  deprive  other  parties  of  such 
claims  as  they  would  before  have  had  against  the 
creditors*  assignee.  The  respondent  is  called  before 
us,  not  because  he  resisted  a  demand  for  a  part,  but 
because  he  was  unwilling  to  give  up  ike  whole  of  the 
money.  It  never  was  the  intention  of  the  act  to  de-* 
prive  an  attorney  of  his  lien  (a).  That  could  only  be 
to  give  a  per  centage  on  money  paid  over  to  the 
official  assignee. 

(a)  "  Affirmtti?e  wdrdg  in  acts  do  not  takt  away  common  law  rights. 
But  where  thojr  m  miim  contain  a  negative,  it  is  otheiwiie ;"  Pkmdem 
Comm.  113 ;  which  let  «— *  and  Qr^n  v.  £y<e«»  1  H.  Bla.  ISft. 
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Sir  J.  Cross. — If  the  prayer  of  this  petition  were        1832. 
granted,  the  same  rule  would  apply  in  the  case  of  a       FTmrte 
broker  or  auctioneer,  and  in  that  of  a  carrier;  even  in      Bowdkn 

'  And  another. 

the  case  of  a  letter  sent  by  the  post,  containing  bills; 
in  which  case  the  assignees  receiving  the  letter  might 
refuse  to  pay  the  postage,  and  insist  on  the  letters 
being  delivered  free. 

Sir  G.  Rose  concurred. 

Mr.  Swanston  hoped  that  the  Court  would  not 
require  the  petitioners  to  pay  the  costs;  they  had  been 
driven  to  the  petition  by  the  Commissioner,  who  was  of 
ppinion  that  Mr.  Tcwne  had  no  right  of  lien  on  the 
money. 

.  Eeskine,  C.  J. — ^If  the  assignees  have  proceeded  in 
this  petition  on  wrong  advice,  that  is  no  reason  why 
the  expense  thus  incurred  by  them  should  be  paid 
out  of  the  respondent's  pocket.  This  is  an  application 
of  a  very  unreasonable  nature. 

Sir  J.  Cross. — ^It  is  like  taking  away  the  solicitor's 
lien  by  the  official  assignee,  and  at  the  same  time 
giving  one  to  himself. 

Petition  dismissed,  with  costs  to  be  paid 
by  the  petitioners  personally » 
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1832. 

Ex  parte  Michael  GkazebrooKi  William  Graze- 
brook,  Samuel  Baylis  Faraday,  Charles  Ma- 
son, Philip  Rufford,  Francis  Rufford,  John 
Ratcliffe  the  elder,  John  Ratcliffe  the  younger, 
Thomas  Littlewood,  Benjamin  Littlewood, 
William  Clark,  John  Rose,  Charles  Maddison, 
Richard  Hicks,  Job  Meigh,  Robert  Johnson, 
Elizabeth  Lowe,  John  Cormie,  William  Seaoer 
Wheeley,  Josiau  Wedgwood,  the  elder,  Josiah 
Wedgwood,  the  younger,  Francis  Wedgwood, 
Henry  Daniel,  Richard  Daniel,  William 
Brookes,  Edward  Lane,  Thomas  Farmer,  and 
John  Flower,  Creditors. — In  the  matter  of  Wil- 
liam Naylor,  Bankrupt. 

December  14. 

diton  to  ex-^  I^  ^  month  of  September  18S0,  the  bankrupt  and 
fo°XS'I^fs,  Timams  WilU  having  been  carrying  on  buainess  toge- 
«1g^:r  ther  a.  copartners,  dissolved  partnerdup.  The  part. 
muiuranout,      Mffship  was  then  indebted  to  various  peraons  to  the 

bui  lemoval  of  *^  ^ 

attigneeB  being  amount  of  5000/.;   of  wlueh  was  atiU  due  to  Jom. 

refused,  petition 

becomes  multi-    Wartnaby,  1399/.;   Messrs.  Blakeway  &  Ck>.  8002.; 

farious. 

A,  being  a     Meairt.  EmeU  &  Co«  100/. ;  the  assignees  of  Smsthr 

donnant  partner 

with  B.,  cl^-  jf«te,  4QI. ;  Jolm  Andenam,  afU. ;  the  Plate  Gkss  Corn- 
ship,  and  B.  is  pany,  30/. ;  and  to  the  petitioners,  EUzmbHh  Lom€^ 
debted  to  i.  on  303/. ;  John  Connie f  150/. ;  Thomas  Farmer ^  70L ; 
^sBtL'ba-  ^^T^OraM€trooi,m.iWimmm  Brookes,  801.  On 
l^?^'^!!!;i»   the  SM  Oetober  18SS,  a  flat  was  issued  at  the  suit 

oeives  cognovit  ' 

Mu% *bf.      ^^  Wartnaby  against  the  bankrupt 

comes  bank-  Qn  the  7th  November  a  meeting  was  held  for  the 

rupt:^Held,  ^  ® 

A,  is  entitled  to  choice  of  assignees,  when  the  petitioners,  Michael  and 

prove  his  debt 

against  the        William  Grazebrook,  proved  a  debt  of  395/*  &s.  9d. ; 

estate,  although 

someraitner-     the  petitioners,  Philip  and  Francis  Rufford,  a  debt  of 

ship  debts  an 
vsptid. 
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159/.;  the  petitionersi  Thomas  and  BenjanUm  LUilc       \%^%. 

wood,  a  debt  of  1 18/.  18#.  3rf. ;  the  petitioners,  WilUam      ^Z^ 

CUtrk  &  Co.  a  debt  of  50/.;   the  petitionee,  John    ^^^^ 

RaicUffj  senior  and  junior,  a  debt  of  118/.  \6s.M.\ 

the  petitioners,  Faraday  and  Mason^  a  debt  of  50/. ; 

Thomas  WiUs  also  proved  a  debt  for  3S1S/.  although 

it  was  objected  to  by  the  petitioners  on  the  ground  that 

the  joint  partnership  debts  of  WUis  and  the  bankrupt 

had  not  been  all  paid  off.    The  proof  of  the  debts  of 

die  said  petitioners  and  of  other  persons,  (which  if  ad* 

mitted  would  have  turned  the  scale  in  the  ch<»ee  of 

assignees),  were  rejected,  and  WiUs  and  Wmrinabtf  were 

chosen  assignees.    The  petitioners  prayed  that  fViUs* 

proof  might  be  expunged  and  that  the  rejected  proofs 

might  be  admitted,  and  that  Witts  and  Warinabtf  might 

be  discharged  from  being  assignees. 

The  affidavits  in  reply,  and  that  of  Witts  In  particular, 
stated  that  he,  ffitts,  was  only  a  dormant  partner  of 
the  bankrupt^  and  that  upon  the  dissolution  of  the 
partnership  the  bankrupt,  upon  a  stated  account,  was 
found  indebted  to  him  in  the  sum  proved.  It  also  ap- 
peared that  Witts  had  arrested  and  brought  an  aetion 
against  the  bankrupt,  in  which  the  bankrupt  had  given 
a  cognovit  for  the  debt  and  costs.  As  to  the  debts 
said  to  be  due  from  tbe  partnership,  the  affidavits,  in 
reply^  stated  that  the  cl^lnw  in  respect  of  them  had 
been  vhrtuaBy  abandoned  as  fior  as  Witts  was  concerned^ 
no  demand  having  been  made  up<Hi  him  since  the  dis- 
section, the  bankrupt  having  been  treated  as  the  only 
person  liable  to  them. 

Mr,  G«  Richards  for  tb^  petitiQners* 
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1SS2.  Mr.  Swamsiom  and  Mr.  GirdleMiome,  jun.  fi>r  the 

£jj^rte  respondents,  took  a  prRliminary  objection  to  the  form 
of  the  petition  by  several  creditors.  It  had  three  dis- 
tinct claims  for  its  object^  which  rendered  it  multi&rious, 
namely,  to  expunge  pcoo&  admitted,  to  admit  proofii 
ejected,  and  to  remove  the  assignees. 


Mr.  G.  Richardi,  contra,  dted  Ex  parte  HaweU{a\ 
Ex  parte  Bausfield{b),  where  it  was  hdd  that  a  petition 
by  several  creditors  to  j^ve  and  to  remove  assignees 
was  not  multifarious,  they  having  <Mie  common  object. 
If  the  petition  prayed  merely  for  the  expunging  and 
admission  of  proofr,  the  case  might  be  different. 

The  Court  thought  the  objection  bad,  nnce  the 
prayer  for  the  removal  i^  the  assignees  was,  at  least,  a 
common  object,  and  the  rest  might,  even  if  bad,  be 
considered  surplusage.  The  objection  was  therefore 
overruled. 

Mr.  G.  Richards,  for  the  petition,  contended  that 
the  prior  partnership  debts  being  slill  unsatisfied,  the 
partner  of  the  bankrupt  had  no  right  of  proof  for  a  sum 
agreed  to  be  due  between  him  and  the  bankrupt,  against 
the  separate  estate  of  the  bankrupt.  The  commissioner 
had  admitted  the  proof  merely  on  the  presumption  that 
he  had  no  jurisdiction  as  to  the  question  of  partnership* 
Until  all  the  joint  debts  are  wound  up,  the  partnership 
cobtinties  for  every  purpose  as  far  as  the  joint  creditors 
are  concerned;  Ex  parte  Ellis  {c),  Ex  parte  Carter  {d), 
Ex  parte  Moore  (e). 

(0)  1  Mont.  139.         (6)  Id.  198.  (c)  2  Gl  &  J.  dl3« 

{d)  Id. 233.  ($)  Id.  166. 
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Mr.  Swan$Um  and  Mr.  Girdlestone^  jun.  for  the        IMi, 
respondents/  were  stopped  by  the  Court.  £x  pane 

G&AZEBBOOK 


andoUieii. 


The  Court  was  of  opinion  that  there  was  no  ground 
for  disturbing  WiJU  proof.  His  debt  was  contracted 
upon  a  balance  acknowledged  to  be  due  to  him  on  a 
stated  account  at  the  time  of  the  dissolution  of  partner- 
ship, and  long  prior  to  the  bankruptcy.  At  that  time  it 
became  a  debt  on  which  he  could  have  commenced  an 
action  (as  he  had  done)  against  the  present  bankrupt; 
and  if,  in  that  state  of  circumstances,  the  bankrupt  had 
filed  a  bill  in  equity  for  the  purpose  of  restraining  such 
action,  the  account  stated  would  have  formed  a  decisive 
objection  to  that  application.  Moreover,  he  had  a  lien 
on  any  outstanding  partnership  property  to  the  extent  of 
his  debt,  in  the  same  manner  as  was  held  in  Parker  v. 
Ramsbottom  (a).  .  The  debt  of  Wills -was  purely  a  sepa- 
rate debti  while  those  of  some  of  the  petitionees  were 
joint,  and  in  respect  of  which  they  could  take  no  divi* 
dend  under  the  separate  commission  until  all  the 
separate  creditors  were  satisfied.  Thus  no  competition 
could  arise  between  them  and  WiUs,  and  therefore 
their  claims  could  form  no  ground  for  removing  Wills 
from  the  office  of  assignee. 

In  the  case  of  Ex  parte  Ellis  (i),  the  petitioner,  by 
authorizing  the  use  of  his  name,  continued,  for  the 
purposes  of  that  petition,  to  be  a  partner  of  the  bank- 
rupt. That  was  not  a  question  of  abstract  proof,  but 
of  proof  in  competition  with  joint  creditors,  with  those 
to  whom  the  petitioner  was  an  accounting  party.  So 
it  was  also  in  Ex  parte  Carter  (c).    In  those  the  debt 

(a)  3  Bam.  &  C.  257.         (6)  2  G.  &  J.  312.         (e)  Id.  233. 
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1 832*  was  merely  an  equitable  debt  In  the  present  case  the 
EtMrte  partnership  had  been  long  dissolvedi  and  the  bankrupt 
^Jii*Sr*^*  adopted  as  the  only  party  liable  to  pay  the  debts  for- 
merly due  from  the  firm.  The  debt  was  contracted  at 
the  time  of  the  dissolution,  and  became  a  separate  legal 
debt  suable  at  law.  It  was  such  a  debt  also  as  would 
have  been  a  good  foundation  for  a  commission  to  have 
issued  upon)  and  therefore  good  for  the  purposes  of 
proof.  The  case  of  £r  parte  Moore  (a)  was  also  dif- 
ferent from  the  present,  that  was  merely  a  quesdon 
whether  a  solvent  partner  at  the  time  of  the  bank-> 
mptcy  could  prove  against  the  joint  estate,  upon  in^ 
demnifying  the  joint  creditors*  The  petttioner»  being  a 
separate  creditor,  does  not  come  in  in  competition  with 
joint  creditors,  they  cannot  therefore  be  prejudiced  by 
his  remaining  assignee ;  and  being  a  separate  creditor 
to  a  large  amount,  he  is  interested  to  do  the  best  for 
the  estate  in  the  character  of  assignee.  Such  being 
the  opinion  of  the  Court  as  to  the  removal .  of  the 
assignees,  the  petition  in  other  respects  was  considered 
multifarious,  and  therefore  was  dismissed  with  costs. 


(<)  3  G.  &  J.  166. 
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Ex  parte  William  and  Thomas  Cox. — In  the  matter 

of  Charles  Reeks  Burford. 

^^  Deumber  14. 

On  the  10th  March  18S2  the  above  petitioners  pre-  Substituted 

sented  a  petition,  praying  that  Charles  Smith  and  Wil-  tion  on  resMu- 

Uam  Russell  might  he  discharged  from  being  assignees     °  '  "' 

of  the  estate  and  effects  of  the  above  bankrupt ;  and 

on  the  hearing  of  the  petition,  leave  was  given  to  the 

petitioners    to  prosecute   any  inquiry  relative  to  the 

motiyes    of  the     petition    before    Mr.  Commissioner 

FonbJanque.    The  Commissioner  found  that'  the  com- 

phdnts  against  the  assignees  were  well  founded.    The 

petitioners  then  presented  a  petition  on  the  7th  De* 

cember  inst.  to  confirm  the  Commissioner's  report,  and 

to  remove  the  assignees.     Since  the  filing  the  original 

petition  Smith  had  absconded  and  became  bankrupt^ 

and  kept  out  of  the  way,  as  also  did  Russell^  so  that  the 

petition  could  not  serve,  and  the  petitioner  was  unable 

to  proceed  in  the  last  filed  petition  within  the  eight 

days  for  which  it  was  answered. 

Mr.  Keane  now  moved  that  the  petition  might  be 
re-answered,  and  that  service  of  it  on  the  solicitors  of 

* 

the  above  assignees,  who  had  acted  in  their  behalf  in 
all  measures  under  the  commission,  might  be  deemed 
good  service. 

The  Court  made  the  order,  also  directing  a  copy  of 
the  petition  to  be  left  at  the  last  place  of  abode  of 
Charles  Smith. 
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CASES 

nr 
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Ex  parte  Arnsby. — In  the  matter  of  Lord. 
«m^    THIS,...»ota*..c.«.i.a«u.«.»or«MH« 


tund  to  in  an    referred  to  in  the  affidavits  of  the  respondents  might 

wfidxnt,  it  doei 

not  give  tlM  be  produced  or  filed  in  this  Court  (a),  or  copies  deli- 
•bMluto  right  to  vered  to  the  petitioner;  or  else  that  the  affidavits 
httTifiTamat^'  referring  to  them  might  be  taken  off  the  file  for  imper«- 
^ti^^oftbo     tinence. 

Court.    JtotipN 
kn  thii  purpoie, 

nSSon^^iSttNd  ^^*  ^^^"*'^>  ^^^  whom  was  Mr.  Montagu,  in  sup- 
with  cotti.        port  of  the  motion.    If  documents  are  filed  with  the 

affidavits,  or  be  referred  to  therein,  they  become 
part  of  the  affidavits,  and/  according  to  the  established 
practice  in  Chancery,  the  opposite  side  have  a  right  to 
the  inspection  of  them.  [Erskine,  C.  J. — ^The  first  ques- 
tion is,  who  is  to  pay  for  the  copies  required  ?  You 
cannot  have  copies  without  paying  the  expense  of 
them.]  That  rule  only  applies  to  office  copies.  All  we 
want  are  common  copies,  and  the  question  of  costs  of 
them  must  remain  for  future  consideration.  They  must 
be  regarded  as  costs  in  the  matter  of  the  petition. 

(•)  Vide  Wiley  v.  Pittifr,  7  Ves.  411. 
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The  act  of  using  affidavits  should  be  regarded  for  this  1833. 
purpose  as  a  viva  voce  examination;  and  a  party  Ez parte 
under  examination^  in  relying  on  any  document  in  his  • 
possession,  may  be  compelled  to  produce  it.  Origi- 
nally it  was  the  practice  to  set  out  a  document,  instead 
of  merely  referring  to  it;  but  in  order  to  save  expense 
the  latter  course  has  become  usual,  though,  at  the 
same  time,  the  other  side  has  always  the  liberty  of 
mspection.  [Erskiney  C,  J. — At  the  hearing  of  the  pe- 
tition, it  may  turn  out  that  the  respondents  will  not 
make  any  use  of  the  affidavits.  Would  it  not,  therefore^ 
be  better  to  wait  until  the  hearing  ?]  If  that  course 
is  adopted,  we,  the  petitioners,  shall  be  delayed,  since 
the  petition  must  stand  over  to  affi^rd  us  time  to  answer 
the  case  made  upon  production  of  these  documents. 
Besides,  if  they  are  not  intended  to  be  used  as  evi- 
dence, we  are  entitled  at  once  to  have  the  affidavits 
referred  for  impertinence. 

Mr.  Wright  and  Mr.  Beihell,  for  the  respondents, 
were  stopped  by  the  Court.  ^ 

Erskims,C.  J. — There  is  no  doubt  of  our  jurisdic- 
tion in  the  cases  put  by  the  counsel  for  the  motion;  but, 
at  the  same  time,  it  is  a  matter  resting  more  in  the  dis- 
cretion of  the  Court  than  in  any  positive  right  in  the 
applicants.  I  cannot  agree  that  it  is  established  in 
practice,  that  the  reference  to  a  document  in  an  affi- 
davit vests  a  right  in  the  other  party  to  the  production 
and  inspection  of  it.  I  think  it  a  matter  of  mere 
discretion,  and  if  we  are  to  exercise  it  at  the  present 
moment,  and  before  the  petition  comes  on  for  hearing, 
the  consequence   will  be,  that  we  must  go  through 
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Ezpute 

AftHSBY. 


Ibe  entife  case  now,  for  the  ptirpoee  of  guidkig  our 
jadgmenty  and  we  shall  have  also  to  hear  it  agam 
at  the  regular  time  for  hearing  the  petition,  whereby 
a  great  inconvenience  and  loss  of  puhHc  time  must 
take  place.  This  we  must  avoid,  by  waiting  till  the 
hearing,  when,  if  necessary,  the  petition  can  be 
ordered  to  stand  over  for  any  purposes  the  peti- 
tioners can  require  arising  out  of  the  withholding  of 
the  documents  at  the  present  time.  The  question  of 
costs,  arising  out  of  the  delay,  wiU  then  be  considered 
also.  Therefore  I  think  this  motion  must  he  refused, 
and  with  costs. 

Sir  J.  Cross  and  Sir  G.  Rose  concurred. 

Motion  refused  with  costs. 


Di^ttmbir  15. 
January  17. 

Although  the 
adjudication  hat 
beeo  ravoned 
a  ertdUorhMM 
no  right  to  atkb 
aoDuUiDg  the 
fiat,  even  on  a 
petition  pre- 
lented  befoie 
the  42d  day, 
if,  up  to  the 
heanng  of  pe- 
tition, the  huik- 
rapt  has  never 
inrrendered. 

CroMfJ.diaaent. 


Ex  parte  John  Clarke. — In  the  matter  of  William 

WiTHEES. 

A  FIAT  issued  against  the  above  named  bankrupt 
on  the  S6th  June  1832.  The  petition  was  presented 
before  the  expiration  of  the  4l2d  day  by  the  above  ped- 
tioner^  as  a  creditor  of  the  bankrupt,  to  the  amount  of 
350/.,  for  the  purpose  of  impugning  the  petitioning 
creditor's  debt,  and  praying  a  reversal  of  the  adjudica- 
tion and  annulling  of  the  fiat.  The  Court,  upon  a 
former  occasion,  finding  that  the  petitioning  creditor*s 
debt  was  detectiyef  reversed  the  adjudication :  but  no 
person  appearing  for  the  bankrupt,  and  it  turning  out 
that  the  bankrupt  had  not  then  surrendered,  but  had 
gone  to  America,  the  petition  was  adjourned,  and  the 
order  suspended  till  the  4Sd  day  had  expired,  and 
thence  from  time  to  time  till  the  17th  January.   Up  till 
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the  presait  applicfttion  the  bankrupt  had  never  siirren*       1889. 
dered  under  the  fiat.    The  Court, on  the  15th  Decern-       Exoart^ 
her  last,  contmued  the  suspension  of  the  order  for      ^^*^^^*' 
anoluHing  the  fiat,  taking  time  to  consider  the  propriety 
of  allowing  sueh  an  order  to  go  under  the  circumstances. 

Mr.  Swansion  and  Mr.  Rogers  now  contended,  that 
the  absolute  unconditional  order  for  a  supersedeas 
ought  to  issue.  The  adjudication  being  reversed,  it 
becomes  a  legal  right  of  the  creditor  to  have  the  fiat 
annulled.  [Erskine,  C.  J. — You  must  show  that  it  is  a 
legal  right*  Can  you  produce  any  authority  to  satisfy  us 
that  it  can  be  carried  further  than  a  mere  discretionary 
power  in  the  Court  ?]  Judicial  discretion,  We  contend, 
can  only  be  exercised  in  reference  to  legal  rights. 
It  has  been  said,  that  before  a  commission  can  be  super- 
seded, the  bankrupt  must  have  surrendered ;  that  is, 
that  he  must  submit  himself  to  a  sentence  which  has 
been  declared  to  have  been  improperly  adjudged,  before 
it  can  be  superseded.  But  in  the  case  of  Ex  parte 
Nichols  (a),  where  the  petition  is  presented  before  the 
4i2d  day,  it  was  held,  that  the  commission  might  be 
superseded,  although  the  bankrupt  had  not  surren- 
dered himself  to  the  Commissioners.  So  in  Ex  parte 
Roberts  {b),  which  was  a  petition  by  the  bankrupt  to 
supersede  a  joint  commission  for  want  of  a  petitioning 
creditor's  debt,  it  was  objected  that  he  had  not 
surrendered,  and  the  objection  was  allowed.  The 
joint  creditors  then  applied  to  supersede  the  joint  com- 
mission, as  it  had  issued  on  an  insufficient  debt,  and  it 
was  superseded.  That  case  was  an  instance  of  an  appli- 

(«)  2G.k3. 101. 

(V)  8  Row,  37d;  tnd  see  in  ergttmeiit  ErparU  PMhtr,  2  O.  dc  J.  340. 
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1833.  cation  being  made  .with  effect  by  the  bankrupt's  credi-  ' 
Ex  parte  tors.  In  the  present  case,  the  .fiat  has  been  declared 
nuUand  void;  and  in  addition  to  that  circumstance, 
the  petition. was  presented  before  the  4^  day  had 
elapsed.  \_Erskine,  C.  J. — Confine  your  attention  more 
to  the  injury  the  creditor  will  sustain  by  the  suspension 
of  the  fiat,  and  to  his  abstract  right  to  an  unconditional 
supersedeas.]  We  contend,  that  the  right  exists,  inas- 
much as  the  creditor,  if  he  sees  cause,  cannot,  during  ^ 
the  suspension  of  the  former  fiat,  issue  a  new  fiat, 
unless  he  first  obtains  an  order  of  this  Court  for  liberty 
to  do  so.  Neither  can  he  take  measures  at  law  for  the 
recovery  of  his  debt ;  and  if  the  present  petitioner, 
who  is  a  legal  mortgagee,  proceeds  to  sell,  no  one  would 
purchase  on  account  of  the  doubt  as  to  the  title  of  the 
assignees,  so  long  as  the  fiat  is  suspended  over  the 
head  of  the  bankrupt. 

Mr.  G.  Richards,  for  the  respondents,  the  assignees, 
was  stopped  by  the  Court. 

Erskine,  C.J. — With  respect  to  the  objections,  that 
a  new  fiat  cannot  issue  without  the  order  of  this  Court, 
and  that  the  title  of  the  assignees  may  be  a  bar  to  a 
sale,  we  can  at  once  obviate  them,  by  granting  the  order 
for  a  new  fiat,  and  also  by  restraining  the  assignees 
from  setting  up  any  title  under  the  old  fiat.  On  the  ge- 
neral question,  I  conceive  that  a  creditor  has  no  legal 
right  to  have  the  fiat  superseded,  unless  he  can  show 
that  he  will  otherwise  be  damnified  in  some  way  or 
other.  I  was  particularly  anxious  that  the  petitioner's 
counsel  should  point  out  some  injury  of  this  nature ; 
bat  they  have  been  unable  to  show  one  that  is  not 
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immediately  got  rid  of  by  the  order  which  the  Court  1833. 
offers  to  make,  which  is  sufficient  to  distinguish  the  ex  parte 
present  case  from  that  of  Ex  parte  Roberts  {a).  Under 
the  circumstances  of  the  non-surrender,  I  think  that 
the  Court  should  not  part  with  the  fiat,  till  it  is  more 
satisfied  with  what  has  been  done  under  it  in  the  first 
instance ;  for  there  are  very  suspicious  circumstances 
attending  the  whole  transaction.  If  any  injury  had 
been  pointed  out  to  which  the  petitioner  was  subjected, 
the  Court  would  not  have  refused  the  order ;  or  if  any 
injury  shall  hereafter  arise,  he  has  but  to  come  to  this 
Court,  and  we  will  relieve  him.  The  superseding  the 
fiat  is  strictly  a  matter  of  legal  discretion  in  the  Court; 
and  I  feel  satisfied,  for  one,  that  justice  will  be  best 
attained  in  this  case  by  suspending  the  fiat. 

'  Sir  J.  Cross. — I  regret  that  I  feel  bound  to  differ  in 
opinion  with  my  learned  colleagues  upon  the  result  of 
the  present  application.  The  petitioner,  being  a  credi- 
tor, has  established  to  the  satisfaction  of  the  Court, 
that  there  is  no  good  petitioning  creditor's  debt,  and 
the  Court  has  accordingly  reversed  the  adjudication. 
The  fiat  is  thus  established  to  be  invalid,  and,  in.  my 
opinion,  a  legal  ground  is  shown  for  an  immediate 
supersedeas.  But  the  Court  says  "  No !  we  will  sus- 
pend the  fiat.**  So  long,  however,  as  the  fiat  is  sus- 
pended. Withers  still  continues  a  bankrupt,  and  the 
feelings  of  himself  and  his  family  ought  to  be  consi- 
dered. The  petitioner  also  is  in  a  state  of  ignorance  of 
what  course  he  ought  to  pursue  for  the  recovery  of  his 
debt,  and  what  he  should  do  with  his  mortgage.  The 
bankrupt-remains  perhaps  a  felon,  and  must  continue 

(a)  2  Rose,  378. 
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1838.  under  that  imputatioDi  and  the  other  creditors  io  not 
Ex  parte  ^now  if  they  are  to  treat  him  as  a  bankrupt  or  not. 
Clabib.  Before  the  Court  comes  to  its  present  decision,  I  think 
they  ought  to  have  been  satisfied  that  some  injury  will 
be  sustained  by  the  immediate  supersedeas ;  but  none 
has  even  been  suggested  as  likely  to  arise  to  any  party. 
If  any  rights  had  arisen  under  the  fiat  which  yrould  be 
disturbed  by  the  supersedeas,  I  can  easily  conceive 
why  the  order  should  be  suspended ;  but  there  is  not 
any  suggestion  of  that  nature.  Where,  therefore,  we 
see  that  the  preponderance  of  ipjury  arises  by  im- 
pounding the  fiat,  I  conceive  the  Court  will  not  d^  it9 
duty  unless  it  unres^redly  annuls  it. 

Sir  G.  RosE.-rl  am  of  opinion  th^t  the  Court  is 
bound  to  see  that  the  bankrupt  has  surrendered,  be- 
fore it  parts  with  its  Control  over  him,  whiph  it  pos- 
sesses by  means  of  the  fiat.  The  supersedeas  of  a  fiat 
is  not  a  matter  of  right,  even  at  the  instance  of  the 
party  against  whom  it  has  issued,  and  still  less  so  at 
the  instance  of  a  creditor.  If  the  bankrupt  indeed 
has  tried  the  validity  of  the  commission  at  law,  and 
that  with  success,  then  he  may  demand  the  super- 
sedeas ;  but  there  is  no  instance  in  which  it  has  beeii 
done,  on  the  petition  of  the  creditors,  as  a  matter  of 
right.  Show  us,  that  by  in^pounding  the  fiat  the  petir 
tioner  is  injured,  and  we  will  direct  the  supersedeas  to 
issue.  On  what  ground  has  a  ^editor  a  right  to  urge 
the  feelings  of  the  bankrupt,  and  of  bis  friends,  <m  his 
remaining  a  felon,  as  an  argument  against  our  present 
order?  It  is  rather  calculated  to  raise  the  suspicion^ 
of  the  Court  that  h^  has  some  ttnderh«i4  ni^tive  of  his 
own. 
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The  order  waB,  that  the  fiat  and  proceedhigs  should        IB9S. 
be  impounded  in  the  hands  of  the  Court,  not  to      ^^  paitt 
be  removed  without  leave  of  the  Court,  and  notice      Ci^«^>« 
thereof  to  the  petitioner.    That  the  assignees  be 
restrained   from  setting  up   any  title  under  the 
impounded  fiat;  and  that  any  person  should,  in 
the  mean  time,  have  liberty  to  take  out  another 
fiat. 

NaU,Sm  the  cast  of  £x  piarU  Faidgir,  rt  PtOnm,  18th  Feb.  ISI3, 
Mr.  G.  Tumgr  for  the  petitioner. 


Ex  parte  William  Laforbst. — In  the  matter  of 
Henry  Living,  John  Sh£rn  Dowkbs,  and  John 
Living  ;  and  in  the  matter  of  William  Reynolds 
and  MiC9ARL  Memory  Wright  ;  and  in  the  matter 
of  Joseph  Reynolds,  bankrupts.    And 

Ex  parte  Thomas  Wetherbll* — In  the  matter  of  the 

same  bankruptcies.  jan^u.  IB. 

rw^  19. 

X  HE  petition  in  Ex  parte  Weiherell  stated,  that  on  where  part  of 
the  24th  November  1823,  a  petition  was  preferred  by  It^eeTTwTJSl 
R.  Jones  and  Thomas  Morris,  (in  whose  stead,  they  ^^IT^^' 
being  both  dead,  the  petitioner  William  Lqforest  was  bankrupu, 
appointed,)  assignees  of  Remolds  and  Wright,  stating  that  may  be 

.  ...  •        .  proved  against 

that    the   commission    against  Living  &   Co.  issued  both  estates, 

there  can  be  no 

3Sd  July  1812,  at  the  instance  of  Thomas  Wetherell,  proof  in  resnect 
the  petitioner,  and  under  which  he  and  two  other  per-  between  the  two 
sons  were  chosen  assignees.    On  the  22d  May  1813,  there  is  a  sor- 
a  commission,  at  the  suit  of  J.  Tc^ker,  issued  against  Li^  the  hold- 
Reynolds  and  Wright,  and  Jones  and  Morris  were^"**^^*  **"'■• 
chosen  assignees.    The  bankrupts  Living  &  Co.  had 
previously  been  in  the  habit  of  drawing  and  accepting 
accommodation  bills  upon  and  in  favour  of  Reynolds 
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1833.  And  Wright^  who  were^  at  the  same  time,  in  the  habit 
J^l  "^  of  drawing  and  accepting  accommodation  bills  upon 
Laforkst.  aijij  in  favour  of  Living  &  Co.,  by  which  means  there 
Wbthsbell.  was  a  large  issue  of  accommodation  bills  between  the 
two  houses.  At  the  date  of  the  commission  against 
Living  &  Co.  Reynolds  and  Wright  were,  according  to 
the  master's  report,  in  advance  oiciuh  to  Living  &  Co. 
in  the  sum  of  14,41S/.  13^.  id.  for  actual  cash  ad- 
vanced, and  interest,  independent  of  any  accommo- 
dation bills  then  floating  and  undue.  At  that  time 
there  was  no  cross  demand  against  Reynolds  and 
Wright,  but  they  were  under  accommodation  accept- 
ances for  Living  &  Co.  to  the  amount  of  6494/.  15s.  6d,, 
and  Living  &  Co.  were  under  similar  acceptances  for 
Reynolds  and  Wright,  then  undue,  to  the  amount 
of  13,535/.  l5.  At  a  meeting  for  a  final  dividend 
under  Living  &  Co.'s  estate,  Jones  and  Morris,  the 
assignees  of  Reynolds  and  Wright,  proved  a  debt 
of  14,947/.  6s,  8d.  as  the  cash  balance  (reduced  by 
the  master's  report)  against  Living  &  Co.'s  estate. 
Such  proof  was  opposed  by  the  assignees  of  Living 
&  Co.,  on  the  ground  of  the  bills  being  undue 
at  the  time  of  the  commission ;  and  a  dividend  of 
Is.  2d.  being  declared,  Jones  and  Morris  prayed  the 
payment  of  such  dividend  on  their  proof.  On  the 
S4th  November  1823,  a  petition  was  preferred  by 
Jones,  the  surviving  assignee  of  Reynolds  and  Wright^ 
stating  the  commission  against  Living  &  Co.;  and  that 
on  the  ISth  February  1813,  a  commission  issued 
against  Joseph  Reynolds,  and  that  he  and  James 
Edwards,  since  deceased,  were  chosen  assignees. 
A  similar  custom  had  existed  between  Joseph  Rey^ 
nolds  and  Living  &  Co.  as  to  cross  accommodation. 
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acceptances.  At  the  date  of  Living  &  Co.'s  bank- 
ruptcy,  Joseph  Reynolds  was,  according  to  the  mas^ 
ter's  report,  in  advance  of  cash  to  Living  &  Co.  to  the 
amount  of  18,443/.  ISs.  6d.,  independent  of  undue 
bills;  and  J.  Reynolds  was  under  accommodation 
acceptances  in  favour  o{  Living  &  Co.  11,614/.  16^., 
and  Living  &  Co.  were  under  such  acceptances  in 
favour  of  J.  Reynolds  10,625/.  4«.  At  the  final  divi- 
dend meeting  under  Living  &  Co.'s  bankruptcy,  the 
assignees  o£J.  Reynolds  proved  the  19,798/.  9s.  8d^ 
as  the  cash  balance,  (but  which  was  also  reduced  -by 
the  master's  report;)  and  such  proof  was  opposed  on  the 
ground  of  the  outstanding  bills,  but  after  argument 
the  proof  was  admitted.  The  dividend  of  Is.  2d. 
being  declared  under  Living  &  Co.'8  estate,  the  last- 
mentioned  petition  prayed  the  payment  thereof. 


1833. 

Ex  parte 

Laporut. 

Ex  parte 

Wethbrbli. 


The  follovdng  is  the  state  of  the  accoimts  between 
the  parties,  as  found  by  the  master  in  his  report. 


Living  4r  Co*  in  ticcount  with  Reynolds  and  Wright. 


Dr.                        £.     f.     d. 

Cr.                          £.    t.    d. 

By  cash  balance  ..  14,412  13    4 

By  bills  undue   at 

By  bills  undue  at  the 

the  time   of  the 

time  of  the  bank- 

bankruptcy,  given 

.  raptcy,. given  by 

by  Limng  &  Co. 

Reynolds  and  W. 

to   Reytwlds  and 

to  Living  &  Co.    e,494  15    6 

Wrigkt 13,535  16    0 

Living  4r  Co.  in  account  with  Joseph  Reynolds.     . 

Dr.                            £.    f.    d. 

Cr,                           £.    «.    d. 

By  cash  balance   ..  18,443  13    6 

By  bills  undue   at 

By  bills  undue   at 

bankruptcy,  given 

the  time    of  the    ■ 

by  Living  &  Co. 

bankruptcy,  given 

to  J.  R$ynold$  ..  10,625    4    0 

by/.  lUynoldato 

• 

Lining Sc  Co....  11,614  16    6 

•                                                               * 
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18dd.  On  the  SOth  April  1824,  the  petitioners  WethereU 

Expijrte  <^  Sionehame,  then  sunriving  aasigneeB  of  Living 
^^*  &  Co.  preferred  theb  petidon,  stating  in  part  aa 
WsTBBuu.  hereinbefiire  stated,  and  fiuiiher,  amongst  other  things, 
that  when  die  aasignees  of  Reynolds  and  Wrighi 
proved  the  debt  of  14,947/.  &.  Tci.,  they,  WethereU 
and  Sianekause,  were  unable  to  substantiate  their  case 
against  such  proof,  owing  to  their  accountant  baring 
OBiitted  to  furnish  a  counter-statement;  and  such 
proof  was  admitted  without  prejudice  to  the  peti* 
tioners'  right  to  resist  payment  of  the  dividend  to  the 
extent  of  objectionable  parts.  And  the  petition 
stated,  that  the  claim  of  die  assignees  oi  ReynoUe  and 
Wright  was  founded  on  erroneous  suppositions ;  first, 
that  at  the  time  of  the  bankruptcy  of  Living  &  Co. 
Jteynolde  and  Wrighi  w^re  in  advance  of  cash  to 
Living  &  Co.  to  the  amount  of  14,947/.  6s.  7d.  prin- 
cipal and  interest,  due  from  Living  &  Co.  to  Reynolds 
and  Wright:  secondly,  that  there  was  no  cross-demand 
against  Reynolds  and  Wright  on  the  part  of  Living 
and  Co.;  thirdly,  that  Reynolds  and  Wrighi  were 
under  accommodation  acceptances  for  Living  &  Co., 
then  outstanding,  to  the  amount  of  6494/.  15s^  6d. ; 
whereas  it  appeared,  upon  a  minute  examination  of  the 
accounts  between  them.  Living  &  Co.  were  only  in- 
debted to  the  amount  of  lOS/.  4«.;  and  on  these 
grounds  the  petition  prayed,  that  the  proof  for 
14,947/.  6s*  Id.  might  be  expunged,  and  for  an  ac- 
count to  be  taken.  A  similar  petition  was  presented, 
as  to  the  proof,  by  the  assignees  of  Joseph  Reynolds^ 
for  19,798/.  ds.  3</.;  the  true  state  of  that  account 
being,  as  the  petition  alleged,  that  Joseph  Reynolds 
was    indebted    to    Living  ft  Co.  to  the  extent  of 
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901/*  2f .  Sd.    Upon  these  four  petUfonn  k  was,  on  the       18^9. 
98th  Mareh  1825,  referred  to  the  master  to  take  an      Zz^m 
account  of  what  was  due  from  Living  &  Co.  to  Rey^    ^Er^rto* 
noUs  and  Wright j  and  from  Living  &  Co.  to  Joseph 
Reynolds,  e^chiding  all  hills  not  then  due;  and  to 
take  an  account  of  all  hills  not  then  due  between 
Living  &  Co.  and  Joseph  Reynolds^  together  with  the 
comderatipn  of  such  bills,  with  liberty  to  state  speeial 
eircunutances ;  and  the  dividends,  on  the  proofs  made 
by  the  assignees   of  Reynolds  and  fVrighi,  and  of 
Joseph  Reynolds,  to  be  paid  into  the  bank. 

The  master  prepared  the  draft  of  his  intended 

report,  (the  substance  of  which,  as  far  as  regards  the 

present  question,  may  be  collected  from  the  objections 

following,)  to  which  the  petitioner,  Wetherell,  objected; 

first,  because  in  stating  the  accounts  between  Living 

ft  Co.,  and  J»  Reynolds,  upon  the  footing  of  excluding 

the  bills  on  both  sides,  then  outstanding  and  unpaid, 

die  master  had  found  the  balance  of  16,443/.  13#.  6d.  in 

&Tour  of  •/•  Reynolds,'  whereas  no  such  balance  was 

due,  inasmuch  as  living  &  Co.  had  given  bills  to  the 

amount  of  10,625/.  4tf.  to  J»  Reynolds,  which  were  then 

in  cirmilation,  he  having  negotiated  and  received  the 

vafaie  thereof,  against  the  balance  of  18,443/.  \Ss.  6d^ 

whidt  bills  ought  to  have  been  deducted  therefrom  in 

order  to  have  ascertained  correctly  the  balance  then 

actually    due   from    Living  ft  Co.    to    J.  Reynolds; 

namely,  the  balance  of  7,818/.  9s.  6</.;    and  because 

die  master,  in  taking  the  accounts  between  Living  & 

Co.  and  Reynolds  and  Wtighi,  upon  die  footing  of 

exduding  the  outstanding  bitts  en  botfi  skies,  had  in 

Kke  ipasmer  fovnd  the  value  of  14,412/.  ISs.  4d.  dun  in 

&vour  of  IZ^ryno/tii  and  Wrighi;  whereas  Living  tc 
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1833.  Co.  had  accepted  bills  for  Reynolds  and  Wright  to  the 
Exparte  amount  of  13^535/.  1«.  which  were  then  in  circulation, 
^y^""^'  and  had  been  negotiated  by  Reynolds  and  Wright, 
Wethbbbll.  ^Ijq  received  the  value  of  them;  which  bills  being 
deducted  would  leave  the  balance  of  877/.  I2s^4fd.  only. 
And  second,  because  upon  the  inquiry  into  the  consi- 
deration for  the  several  outstanding  bills,  the  master 
had  found  such  consideration  to  have  been  the  balances 
of  18,443/.  13s.  6d.  and  14,41^.  13;.  4i/.,  as  due  to 
J.  Reynolds,  and  Reynolds  and  Wright  respectively; 
whereas  no  such  balances  were  in  fact  due  when  the 
bills  were  given,  and  inasmuch  as  at  the  time  of  their 
bankruptcies,  J.  Reynolds  and  Reynolds  and  Wright 
had  possessed  themselves  of  cash  arising  from  the 
discount  of  the  outstanding  bills  received  by  them 
from  Living  &  Co.,  which  bills  had  been  negotiated 
and  were  then  in  circulation,  and  for  which  they  ought 
to  have  given  Living  &  Co.  credit  against  such  cash 
balances.  Several  other  objections  were  made,  but 
being  immaterial  to  the  question  of  law,  they  are  not 
here  given,  and  the  whole  of  the  objections  to  ,the 
report  were  overruled,  on  the  ground  that  the  finding 
was  correct  according  to  the  order  of  the  -Court. 
Under  these  circumstances,  the  petition  of  Wetherell 
prayed,  that  the  report  might  be  referred  back  to  the 
master. 

And,  under  similar  circumstances,  the  petition  of 
W*  Laforest  prayed,  that  the  master's  report  might  be 
confirmed,  and  the  proof  allowed  to  stand,  deducting 
the  difference  between  the  amounts  proved,  and  that 
found  due  by  the  master.  Upon  the  question  of  law 
arising  out  of  the  two  objections  above  set.  out,:  the 
two  petitions  came  before  the  Court. 
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Mr.  Montagu  and  Mr,  Keene^  for  the  petitioner  1833. 
WetAereU,  contended  in  favour  of  the  objections.  The  e^TTI 
bills  having  been  negotiated  and  being  in  the  hands  of  Laforbst. 
third  parties,  the  estate  of  Living  &  Co.  is  liable  to  Wbthkrsll* 
pay  those  bills,  and  their  assignees  are 'entitled  to 
consider  them  as  so  much  cash  advanced,  to  be  de- 
ducted from  the  cash  balances  found  by  the  master, 
to  be  due  by  Living  &  Co.  to  Reynolds  and  Wrighi, 
and  to  J.  Reynolds  respectively.  A  creditor  of  a 
bankrupt  to  the  amount  of  1000/.,  receiving  a  bill  for 
that  sum,  which  is  in  his  hands  at  the  time  of  the  bank- 
mptcy»  is  entitled  to  prove  for  the  1000/. ;  but  if  he 
has  parted  with  that  bill  before  the  bankruptcy,  then 
his  right  has  ceased,  for  there  cannot  exist  a  double 
right  -of  proof  against  the  estate;  for  instance,  the 
creditor  cannot  prove  for  the  whole,  and  the  bill- 
holder  prove- for  the  whole  likewise ;  neither  can  the 
creditor  prove  for  a  part,  and  thereby  deprive  the 
bill-holder  of  proof  to  the  extent  of  that  part.  The 
biUrholder  alone  can  be  entitled  to  prove.  This  would 
clearly  be  the  case  if  the  creditor  were  solvent,  and 
diere-  is  no  perceptible  reason  why  the  assignees  of 
that  creditor  should  be  in  a  different  situation.  In  Ex 
parte  Read(a\  the  petitioner  being  a  creditor  of  the 
bankrupt  on  a  cash  balance,  and  being  under  accept- 
ances for  the  bankrupt's  accommodation,  which  were 
not  paid  at  the  bankruptcy,  and  having  received  from 
the  bankrupt  biUs,  which  were  negotiated,  to  a  larger 
amount  than  the  cash  balance,  was  not  allowed  to 
prove  the  cash  balance,  on  the  principle  of  excluding 
the  dishonoured  paper  on  both  sides.  And  as  to  the 
cases  of  Ex  parte  Walker  {If)  and  Ex  parle  Earle  {c), 

(«)  iG.&h  224.  *  (h)  4  Vei.  373.  (c)  6  Y«.  835. 
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1833.       Lord  Eldon,  in  the  case  o{  Eapmrfe  Rawion{a),  ksB 

fiTmart^      dedared  that  he  cannot  think  the  former  one  right. 

^x^v^'     ^  ^^  present  case  the  amount  t^  he  pfroved  is  the 

WWBERS1.L.    di£feretace  only  upon  taking  itito  the  account  the  cash 

balance  and  the  bilk  on  both  sides* 

Mr.  Swanston  and  Mr.  Rogers,  for  the  counter* 
petition  of  W.  Lafortsi,  were  stopped. 

Erskine,  C.  J. — I  am  decidedly  of  opinion  that  Ex 
parte  Rawson  settles  this  very  question:  aiid  when 
that  case  was  mentioned  by  the  counsel  for  the  peti- 
tioner WethereU,  I  thought  they  were  about  to  show 
that  it  had  been  overruled ;  I  was  therefore  nraeh  sor- 
pri&ed  to  find  they  relied  upon  it  in  support  of  their 
▼iew  of  the  question.  Although  in  that  case  Lord 
Eldon  says  he  could  not  understand  the  case  of  Ex 
parte  Walker  (&),  yet,  speaking  of  that  case,  he  pro- 
ceeds :-^'*  The  decision  was  this,  that  where  there  are 
eross^bills  drawn  for  accommodation,  they  are  all  to  be 
thrown  out  of  the  account  on  both  sides,  and  it  ia  to 
be  taken  as  if  it  were  a  cash  account  only*  If  this  were 
tipon  the  principle  that  appHes  to  one  or  two-bills,  that 
they  are  not  to  be  proved  by  one  estate  against  the 
otiier,  till  all  the  creditors  of  both  are  paid,  I  could 
understand  it.  If  there  be  1000/.  of  acceptances  on 
the  one  side,  and  10,000/*  on  tiie  other.  Lord  Laugh- 
borough  says,  that  they  are  not  to  be  regarded  at  all, 
tiiat  it  is  all  chance  how  the  two  estates  may  pay.  I 
•ay,  not;  and  if  there  be  a  surplus  of  one  estate  to 
tetisfy  the  other,  why  shotild  it  not  be  applied?  Upon 
reading  the  papers  it  appears  to  me,  that  if  Lord  Laugh-' 

'     (a)  1  J*c.  274.  .     (b)  4  Ve».  373. 
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horauglCs  decisaon  be  right,  it  does  not  make  a  great        1B58. 


deal  of  difieienoe  in  the  effect,  whether  there  be  a  biB  ETparte 
lUseoant  and  a  cash  account,  or  whether  there  ia  only  ^E^T^m^' 
one.  Still,  if  so  much  of  it  as  consists  of  bSs,  consists  ^vrB»>^^< 
•f  hSls  that  may  be  proved  against  both  estates,  how  is 
it  possible,  till  the  creditors  proving  them  are  satisfied, 
that  one  estate  can  make  any  proof  against  the  other 
with  reference  to  those  bills?  How  can  they  be  aBewed 
k>  come  in  competition  with  their  own  creditors?  The 
utmost,  therefore,  would  be  to  reserve  the  considera-^ 
tion  of  it,  in  the  event  of  there  being  a  surplus.'*  This 
very  case,  therefore,  decides  this  point,  namely,  that 
where  there  are  cross-bills  to  which  both  estates  are 
liable  the  whole  of  them  must  be  struck  out  of  the 
account^  and  the  cash  balance  alone  proved,  until  the 
^P¥ent  of  a  surplus.  Ex  parte  Rateson  is  not  conflicting 
with  Ex  parte  Walker  and  Ex  parte  Read,  but  in  my 
opinion  is  confirmatory  of  the  principles  therein  con- 
tained. The  ease  of  Ex  parte  Metealf  diflbrs  from 
this  ease,  inasmuch  as  (here  was  only  a  cash  balance 
on  one  side  against  bflls  on  the  other,  and  therefore  is 
hardly  in  point  on  the  present  occasion.  I  therefore 
think  the  master's  report  must  be  confirmed  and  the 
proof  allowed  to  stand,  deducting  the  sums  taken  off 
by  the  master. 

Sir  J.  Cross. — If  this  were  the  first  occasion  on  which 
the  point  in  dispute  had  been  raised,  and  if  there  were 
no  authorities  upon  the  subject,  the  Court  would  have 
been  as  much  perplexed  in  delivering  its  judgment  as 
was  Lord  Tkurlcw  some  thirty  years  ago,  and  would 
require  some  further  time  for  deliberation.  But  I  look 
upon  this  as  a  settled  question  ever  since  the  decision 
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18S3.  in  Ex  parte  Walker.  Now  it  has  been  said  that  the 
^^  ^^^  authority  of  that  case  has  been  questioned  by  Lord 
l^R£ST.  Eldon,  and  doubted  by  other  lawyers  of  eminence;  but 
WxTHBRBLL.  J  thiuk  it  has  always  been  approved  of^  and  at  least 
followed*  Lord  EldofCs  observations  only  extend  to 
imply  that  the  case  is  reported  too  broadly,  namely,  in 
the  case  of  a  surplus  the  bills  are  not  to  be  absolutely 
excluded.  I  think  we  cannot  do  better  than  sum  up 
our  judgment  as  a  general  proposition,  by  adopting  the 
words  of  the  marginal  note  in  Ex  parte  Rawson^ 
namely,  that  "  where  part  of  the  account  between  two 
mercantile  houses,  which  became  bankrupts,  consists  of 
bills,  that  may  be  proved  against  both  estates,  there 
can  be  no  proof  in  respect  of  those  bills  as  between  the 
two  houses,  unless  there  is  a  surplus,  after  satisfying 
the  holders  of  the  bills/'  And  I  am  of  opinion  that 
these  bills  are  not  to  be  brought  into  the  account,  and 
therefore  there  is  no  ground  for  the  claim  set  up  by 
Mr.  Montagu's  client,  except  as  to  the  reduced  amount 
of  proof.  I  shall  only  add,  that  I  think  there  is  this 
difference  between  the  present  case  and  that  of  Ex 
parte  Re%d{a)i  in  the  latter,  one  of  the  parties  was 
solvent,  while  in  the  present  one  both  have  been  de- 
clared bankrupts,  which  makes  a  considerable  alteration 
in  the  equities  of  the  case. 

Sir  G.  Rose. — I  fully  concur  in  the  judgments  already 
pronounced.  In  Ex  parte  Walker,  one  great  difficulty, 
with  which  we  have  not  to  deal  on  the  present  petitions, 
was,  that  one  of  the  bankrupts  had  still  the  cross-bills 
in  his  hands,  while  the  other  had  negotiated  those  he 
had  received  in  exchange.    I  cannot  agree  that  Ex 

(«)  1 G.  &  J.  224. 


Wethsrell. 
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parte  Walker  has  ever  been  considered  unintelligible ;        1833. 
Ex  parte  Rawson  only  pronounces  it  to  be  so  in  the      £x  parte 
event  of  a  surplus,  which  alone  could  vary  the  rights       e,  ^rte ' 
of  the  parties  in  respect  of  the  bills.     As  long  as  both 
estates  are  insolvent,  I  think  the  mutual  equities  are 
best  worked  out  by  suffering  proof  against  both  estates 
on  the  cash  balance  only;  which  is  Lord  Eldan^s  mani- 
fest opinion  in  Ex  parte  Rawson. 

The  Order  made  was,  that  the  exceptions  to  the 
master's  report  should  be  overruled  with  costs. 
The  proofs  to  stand,  except  as  to  the  reduction  of 
the  amount  to  what  the  master  found  the  cash 
balances  to  be,  and  the  bills  to  be  excluded  from 
proof  altogether,  as  far  as  dividends  were  to  be 
taken,  until  there  should  be  a  surplus;  and  the 
costs  of  each  party  to  be  borne  by  their  respective 
estates. 


In  the  matter  of  Hambden  (a). 

Jamutry  28. 

Mr.  SHAPTER  applied  on  the    petition  of  the  Adyertisement 

.  in  Gazette  not 

petitioning   creditor  to    postpone  the    advertisement  postponed  to 

-,^  1,1  1.  «•  give  effect  to 

in  the  Gazette,  the  bankrupt  havmg  entered  into  a  compromise, 

•  ii*  «•  A  .•  •  wnero  commiS" 

treaty   with  his  creditors  for  a  composition;  sixteen  lion is  not dis- 
out  of  eighteen  creditors  had  agreed  to  take  the  com*  ^ 
position,  and  the  bankrupt  swore  that  he  was  solvent 
and  his  estate  was  more  than  sufficient  to  pay  all  de« 
mands  against  him.     But  the  validity  of  the  commis- 
sion was  not  disputed.     No  case  in  point  was  cited. 

(a)  See  £r  parte  Ogilhy,  I  G.  &  J.  250. 
VOL.  II.  P 
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1835. 


Hambdef.     refased. 
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Mr.  Montagu,  amicus  curise,  referred  to  Ex  parte 
Raffenstein  (a),  where  an  appKeation  of  this  nature  waft 


The  CovitT  however  thought  that  they  bad  nopow^ 
to  grant  the  application.  The  only  cases  (b)  in  which 
the  Court  had  interfered  to  stay  the  certificate  were  those 
in  which  the  validity  of  the  commission  was  disputed* 
Although  sixteen  out  of  the  eighteen  creditors  con- 
sentcfd  to  thecomposition,  yet  as  no  advertisement  had 
been  inserted  there  might  be  many  creditors  who  had 
never  heard  of  the  bankruptcy,  and  their  coming  for- 
ward might  materially  vary  the  state  of  the  circum- 
stances.   The  application  was  therefore 

Refused. 

(a)  1  Moot,  k  B.  84. 

(6)  Ex  parte  Lancaster,  17  Ves.  513  ;  £jr  parte  Foster,  id.  414  ;  5.  C.  1 
Rose,  49 ;  Ex  parte  Preston,  1  Rose,  259 ;  Ex  parte  Fletcher,  id.  336 ; 
S,C.  1  V.  &  B.  350  ;  Ex  parte  Tarleton,  19  Ves.  464;  Ex  parte  Ainsworth, 
2  G.  &  J.  89. 


Januarjf  38. 

Time  for  opan- 
in|f  ilat  not  en* 

effect  to  at" 
rangeinent  for 
composition. 


In  the  matter  of  Moody. 

Mr.  MESSITER  applied  that  the  time  for  opening 
the  fiat,  which  would  expire  on  the  morroWi  might  be 
enlarged  for  one  month,  in  order  to  give  time  to  com- 
plete an  arrangement  for  a  composition  which  was  then 
in  negotiation. 


The  CouRTf  upon  the  principle  that  it  would  lead,  to 
much  extortion  if  these  applications  were  panted,  and 
in  accordance  with  the  case  of  Ex  parte  Dotcton,  in  re 
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WUdem  {a)  refused  the  motion,  and  observed,  that  if  1B35. 

all  tiie  creditors  were  willing  to  accept  a  composition  j^  ,^ 
the  fiat  would  M  to  the  ground  of  itself. 


MooDr. 


Motion  refused. 

(a)  lDea.&Ch.in. 


Ex  parte  Wyatt. 

__  .  January  29. 

llIIS  was  a  motion  by  a  creditor  and  next  of  kin  of  where  order  of 
an  intestate,  for  leave  to  prove  against  the  estate  of  saiy  to  enable  a 
the  bankrupt  administrator,  and  for  Uberty  to  vote  in  ^'^nn^'^vote 
the  choice  of  assignees,  and  to  sign  the  certificate.  Ste ?for1j^' 

stance,  trustees, 
executors,  &c. 

Mr.  SwamtaHi  in  support,  contended,  that  although  he 
was  aware  that  a  general  rule  had  crept  in,  to  the  effect 
that  when  the  order  of  the  Court  was  necessary  to  enable 
apart^  to  prove,  he  was  always  restrained  firom  the  right 
of  voting  or  signing  the  certificate ;  yet  that  doctrine 
}iad  crept  in  upon  a  mere  dictum  of  Lord  EkUm  in  Ex 
parte  Shaw{a\  and  before  that  case  the  law  was  other- 
wise, as  appears  from  the  cases  of  Ex  parte  Maitby{b\ 
Ex  parte  Moody  {c).  It  is  true,  that  prior  to  the  6 
Geo.  4.  c.  16.  s.  62.  joint  creditors  could  not  prove  for 
the  purposes  of  voting  and  signing  under  the  separate 
oommission ;  but  I  contend  that  that  alteration  in  the 
law  by  the  legislature,  tends  to  show  how  dissatisfied  it 
was  with  the  principle  on  which  the  doctrine  was 
founded,  or  else  why  did  it  interpose  ?  In  the  case  of 
joint  creditors,  the  right  of  taking  dividends  b  express^ 

(a)  I  G.  &  J.  127, 163.        (ft)  1  Rose,  3S7.         (c)  2  Rom,  413. 

P  2 


VVyatt. 
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1833.  provided  against.  Now  in  the  present  case  the  right 
Ex  parte  ^^  dividends  is  always  given,  and  it  seems  an  anomaly 
to  hold  that,  giving  that  right,  the  creditor  shall  be 
excluded  from  these  concurrent  and  incidental  rights  of 
voting  m  the  choice  of  assignees  and  of  signing  the 
certificate. 

The  Court  however  thought  the  rule  ought  to  be 
adhered  to,  considering  the  reasons  for  the  dictum,  if 
they  were  merely  such,  given  by  Lord  Eldon  in  Ex  parte 
Shaw,  quite  conclusive.  An  actual  creditor  has  every 
right  incidental  to  proof,  but  a  trustee  ought  not  to  be 
allowed  to  interfere  either  in  the  choice  of  assignees  or 
in  the  signing  the  certificate,  so  as  to  bind  his  cestui 
que  trust. 

It  was  therefore  ordered,  that  the  petitioner  be  at 
liberty  to  tender  such  proof  before  the  Commis- 
sioner as  he  could  support,  and  receive  the  diri- 
dends,  to  be  paid  into  the  bank.  The  costs  to 
come  out  of  the  estate  of  the  intestate,  and  the 
rest  of  the  prayer  of  the  petition  to  be  dismissed. 


Ex  parte  Arnsby. — In  the  matter  of  Lord. 

January  31. 

The  bankrupt's    iHIS  was  an  application  to  annul  the  fiat.    In  the 

examinatioQ  »ir¥Tr-»i.i  ... 

cannot  be  read  course  of  the  argument,  Mr.  Wrtght,  for  the  petitionmg 
^?S^  creditor,  proceeded  to  read  the  examination  of  the 
no  ^wer  of  bankrupt  taken  before  the  Commissioners^  in  order  to 
hlm!^Notioe°<l  disprove  the  statements  contained  in  afiidavits  sworn  by 
«;^  *^       the  bankrupt  in  the  matter. 
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Mr.  Stvansion,  for  the  petitioner,  objected  that  such        l^^^- 
examination  could  not  be  read  against  his  client,  he       £x  parte 
not  being  a  party  present  at  the  examination,  and  there- 
fore having  no  power  of  cross-examination.     Besides, 
no  notice  had  been  given  of  the  intention  to  read  it. 

The  Court  on  both  grounds  allowed  the  objection 
to  be  good,  but  observed  that  the  bankrupt  himself 
could  not  take  the  objection. 

Mr.  Wright  stated,  that  from  contrasting  the  exami- 
nation with  the  affidavit,  perjury  would  clearly  be 
established. 

The  Court  thought  that  as  regarded  the  bankrupt,  if  on  cross-exa- 
mining a  wit- 
although  his  examination  was  always  evidence  against  ness,  an  irrele- 
vant question  be 

him,  yet  upon  the  present  issue  the  examination  could  put,  you  cannot 
not  be  read  to  prove  a  perjury  or  felony,  they  being  Sence  to  dis- 
mere  collateral  issues  irrelevant  to  the  point  before  the  JJj^'!  but  must 
Court.     If,  in  cross-examining  a  witness,  an  irrelevant  ^Jj^oreeW*"^ 
question  was  put  to  him,  you  could  not  produce  evi- 
dence to  contradict  his  answer  j  as  for  instance,  if  the 
question  was.  Have  you  ever  been  in  jail?    and  the 
answer  was.  No,  although  the  jailor  stood  at  his  elbow; 
yet  he  could  not  be  called  to  prove  that  he  had  been  in 
his  custody,  the  question  and  answer  being  irrelevant 
to  the  matters  before  the  Court. 

(a)  See  S.  P.  Harris  v.  Tijtpett,  2  Camp.  637. 
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1833. 


^BumTT,  '°  *®  matter  of  John  Heath. 

February  8.      g^-^^ 

SembU.  A  ON  the  Sib  January  last,  the  bankrupt  was  aitendtng 
bound  to  dL  Mr.  CommiBsioiier  Fomhbmfme  under  his  iaH  (a)  eu- 
V^tboagb^an'  mination,  and  demurred  to  a  question  that  was.  put  to 
Sl^^'iL.t  ^^  "^  ^^  gw™*  *^*  •«*  answer  might  tend  to  erimi. 
^!^'i^'^^'  sale  him ;  upon  which  the  ConwnJBAmer  adioomed  the 

iDg  It,  &c.  and  '      *  ^ 

although  his       examination  to  this  Court. 

aoawer  may 

tendto  crimi.         The  examination,  as  far  as  it  proceeded  before  the 

nate  him. 

CnwJ.dubitan.  Conmissioner,  bemg  reduced  into  writiii|^  was  read 
Court  has  no  over  to  die  bankrupt.  Among  other  things  it  appeared 
on  an  adjourned  that  the  bankrupt  in  his  balance  sheet  had  stated  that 
from  before  one  ^^  suffered  a  loss  of  150/.  on  the  sale  of  certain  silks 

Commiuioiier.     ^hich  had  COSt  hhn  SOW, 


Sir  G.  Rose,  with  a  view  to  the  corveot  state  of 
the  proceedings  in  die  event  of  die  Court  decidii^  diait 
they  had  power  to  commit  in  such  a  case^  addieasang 
the  bankrupt,  said, — **  Upon  the  oocasion  of  yon  last 
exannnation  before  Mr.  Oomraissioner  Fonbhuffme^  die 
following  questions  were  p«t  to  you,  wUdi  i  shall  read, 
and  to  which  you  appear.  tx>  have  given  die  foHowi^g 
Answers,  which  I  shall  also  read  to  you :" — 

Q.  By  an  item  «i  your  balanoe  sheet  it  appean^  dist 
by  silks  sold  in  January  1882,  and  which  cob*  you  SOQL 
you  suffered  on  such  sale  a  loss  of  IJML    is  Ihnt  so? 

A.  Yes. 

Q.  To  whom  were  those  silks  sold  ? 

A,  I  am  xmder  an  indictment  at  the  suit  of  my  assig- 
nees for  conspiracy  in  fraudulently  and  secredy  con- 

(a)  Per  Rose,  J.  It  being  the  £iial  examination  makes  all  the  difference. 
With  reference  to  commitmeDt« 
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oealing  JAd  disposing  o£  ny  goods,  and  I  apprehend  tbe        1833. 
aasver  to  that  question  may  be  used  against  me  oo  tbe         xn  re 
trial  of  that  indictment,  and  I  submit,  I  am  not  bound       Heath. 
to  answer  the  question,  and  therefore  decline  to  do  so. 
The  questions  were  now  repeated  to  the  bankrupt, 
to  whicli  he  gave  the  same  replies ;  and  on  being  asked 
whether  he  wished  to  make  any  alteration  or  addition, 
he  areplied  he  did  not.    In  this  state  of  circumstances, 

Mr.  CAiMg^  fJM*  the  assignees,  moved  for  the  bank- 
rupt's commitment 

Mr.  Momtagu  contri,  on  behidf  of  the  bankrupt, 
showed  cause  against  the  commitment.  This  case 
comes  on  under  circumstances  similar  to  those  in  Ex 
parte  Kirby  (a).  It  is  a  well  known  and  established 
law  of  the  land,  that  no  num  shall  be  bound  by  his 
answer  to  ernrinajte  himself.  Such  is  the  ooncnoo  kw. 
And  again,  it  is  laid  down  (A)  that  when  a  statute  passes, 
it  leMres  the  eoanaon  law  untouched,  except  as  at  is 
altered  by  llie  statute,  either  expressly,  or  by  necessary 
implication.  Now,  die  section  of  tbe  statute,  under 
whicli  this  exaoiinataon  is  talui^  place,  contains  neither 
express  words,  nor  necessary  implication,  to  warrant 
the  dispensing  with  the  common  law  right  in  such  a 
case  as  tbe  p0eaent(c).     When  a  right  is  coofeived  by 

<a)  M<mU  &  M.  212. 

(6)  1  BU.  Com.  Chit.  edit.  83  ^  2  Mont.  &  G.  o.  B  X,  p.  udii. 
dmsionll. 

(c)  The  words  of  the  dSth  section  are,  '*  That  it  shall  be  lawful  for  tbe 
commiasioneray  by  writing  under  their  hands,  to  summon  any  bankrupt 
before  them,  whether  such  'bankrupt  shall  have  obtained  his  <;ertificate  or 
not ;  and  in  case  he  shall  not  come  at  the  time  by  them  appointed  (having 
nb  lawful  impediment  made  known  to  them  at  such  time,  and  allowed  by 


Heath. 
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1833.        statute,  or  a  crime  enacted,  the  right  to  examine  con- 
l^^        trary  to  the  common  law  is  not  conferred,  unless  such 
right  is  expressly  enacted  (a). 

In  Smih  v.  Read{b)  the  Lord  Chancellor  says,  *^  I 
think  the  defendant  is  not  bound  to  discover,  for  there 
is  no  rule  more  established  in  equity,  than  that  a  person 
shall,  not  be  obliged  to  discover  what  will  subject  him 
to  a  penalty,  or  to  any  thing  in  the  nature  of  a  penalty; 
and  where  the  legislature  intended  discoveries  of  what 
is  penal,  they  have  put  in  clauses  for  that  purpose ;  as 
in  the  stat.  of  the  12  Ann,  c.  14.  of  the  livings  belonging 
to  papists."  So  is  it  in  the  7  Geo.  2.  c.  8.  against 
stock-jobbing ;  a  discovery  being  there  directed  to  be 


them),  it  sliall  be  lawful  for  the  said  committioiiere,  by  warrant  under  their 
hands  and  seals,  to  authorize  and  direct  any  person  or  persons  they  shall 
thiok  fit  to  apprehend  and  arrest  such  bankrupt,  and  bring  him  before  them  ; 
and  upon  the  appearance  of  such  bankrupt,  or  if  such  bankrupt  be  present  at 
any  meeting  of  the  said  commissioners,  it  shall  be  lawful  for  them  to  exa- 
mine such  bankrupt  on  oath,  either  by  word  of  mouth,  or  interrogatories  in 
writing,  touching  all  matters  relating  to  his  trade,  dealings,  or  ertate,  or 
which  may  tend  to  diacloie  any  secret  grant,  conveyance,  or  concealment  of 
his  lands,  tenements,  goods,  money*  6t  debts,  and  to  reduce  his  answers  into 
writing ;  which  examination,  so  reduced  into  writing,  the  said  bankrupt 
shall  sign  and  subscribe ;  and  if  such  bankrupt  shall  refuse  to  be  sworn,  or 
shall  refuse  to  answer  any  questions  put  to  him  by  the  said  commissioners 
touching  any  of  the  matters  aforesaid,  or  shall  not  fully  answer,  to  the  satis- 
faction of  the  said  commissioners,  any  such  questions,  or  shall  refuse  to  sign 
and  sobscribe  his  examination  so  reduced  into  writing  as  aforesaid  (not 
having  any  lawful  objection  allowed  by  the  said  commissioneis),  it  shall  be 
lawful  for  the  said  commissioners,  by  warrant  under  their  hand  and  seals, 
to  commit  him  to  such  prison  as  they  shall  think  fit,  there  to  remain  without 
bail  until  he  shall  submit  himself  to  the  said  commissioners  to  be  sworn,  and 
full  answers  make  to  their  satisfaction  to  such  questions  as  shall  be  put  to 
bim,  and  sign  and  subscribe  such  examination." 

(a)  2  Mont  &  G.  Appendix,  p.  xxiii.  proposition  III. 

(fc)  1  Alk.  52^7. 
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made,  although  it  tends  to  forfeiture  and  penalties         ISSS, 
Bancroft  Y.  Weniworih  (a).  inie 

In  Brace's  case  (6),  Smith  v.  Beadnell  {c),  and  Ex 
parte  Burlton  {d\  it  is  most  satisfactorily  established 
that  the  plea  of  tendency  to  criminate  is  a  complete 
bar  to  the  question  put  to  a  witness,  even  in  bank- 
ruptcy, where  the  charge  was  an  embezzlement  of  the 
bankrupt's  property.  So  the  protection  is  afforded  to 
parties  («).  Now,  I  am  unable  to  discover  what  differ- 
ence can  be  drawn  between  the  situations  of  witnesses 
and  parties  to  suits,  and  that  of  a  bankrupt.  To  war- 
rant such  a  difference  we  must  either  find  express 
statutory  enactment  or  positive  decision,  neither  of 
which  does  exist.  By  the  statute,  the  Commissioners 
are  only  enabled  to  propose  lawful  questions.  Now  I 
submit,  that  a  question  having  a  tendency  to  criminate 
cannot  be  a  lawful  question.  Certain  it  is,  that  every 
question  propounded  is  not  a  lawful  question,  to  which 
an  answer  can  be  enforced.  Suppose,  for  instance,  the 
Commissioner  put  this  question :  Did  you  not  rob  a 
man  of  100/.  on  Hounslow  Heatli  ?  Is  it  for  a  moment 
to  be  said,  that  the  bankrupt  is  bound  to  answer  it. 
And  that  question  in  its  consequences  is  like  the  one 
now  proposed,  **  did  you  fraudulently  dispose  of  the 
silks  r 

Now,  although  in  the  case  of  Ex  parte  Meymott{J\ 
Lord  Hardwicke  held,  that  where  the  commission  was 
founded  on  a  smuggling  trading,  and  every  question 
put  to  him  would  have  a  tendency  to  convict  him  of  the 

(a)  3  Bro.  C.  C.  II.    And  see  Bullock  v.  Harruen,  11  Ves.  374,  62  G. 
3.  c.  62.  S.35 ;  WindaU  v.  Fall,  3  Bro.  C.  C.  11,  note. 

(6)  Comb.  391.  (c)  1  Camp.  31.  (d)  1  G.  &  J.  32. 

(€)  Beame'i  Pleas,  259,  and  cases  theite  collected.         (/ )  1  Atk.  196. 
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18S3.  otteoce  of  nBugglu^  yet  the  cammUmm  Jiould  pfo- 
Ibk  ceed.  But  he  bad  never  there  gaid,  that  tiie  ejcmmitiafion 
ahoald  proceed;  and  with  respect  to  the  case  of  £x 
poiie  Bmrr  (a),  vefiened  to  by  Mr.  Cooke  as  an  anthority 
in  siqpportof  enfinrdiig  aa  waswex  firom  the  haaknipC, 
snd  which  was  a  question  on  gaming,  it  is  obsenrafale, 
that  in  the  Office  Book(i}  no  mention  is  made  of  refer- 
ence to  the  conmissioiieni  to  examine  as  to  gaming. 

The  case  of  Ex  pmrU  NowUm^e)  does  not  waxant 
the  fivthenmoe  of  this  examinatioD,  but  rather  tends  to 
stnengthen  the  view  I  take  on  this  question;  Sox  there, 
as  die  Lord  Chancellor  remarks,  die  bankrupt  did 
*^  not  olyect  te  answer  on  the  ground,  tliat  the  ques- 
tioMs  tead  to  call  fior  answers  which  might  implicate 
him  in  rrifip,  and  wiieh  Her^ore  he  i$  moi  boamd  to 


»> 


In  Expmrte  Oliver{d)  all  that  relates  to  this  ques* 
tioB  is  a  mete  dictum  of  the  Lord  Chancellor,  and  is 
Hit  any  dedsion  on  the  point.  The  same  observations 
apply  to  the  ease  oi  Ex  parte  Costens  {e\  £ot  there  the 
petition  was  diaanssed. 

The  case  of  £r  parte  Pratt  (/)  m^ely  goes  to  this 
extent,  via.  that  a  banknipt  must  disclose  his  property, 
notwithstanding  the  disclosure  may  reveal  the  commis- 
sion by  him  of  an  act  of  bankruptcy,  it  having  been 
detenaiaed  in  equity  (g)  that  a  bankrupt  could  not 
be  compelled  to  disdose  the  time  of  Ins  having  com- 
mitted it 

The CBaeoSExparie  itmesih)  may  be  mentioned  to 

(a)  1793,  Cooke,  497.       (6)  February  9, 1793,  OiBce  Book  S6,  p.  20. 

<«)  11  Ves.  514.  (d)  1  Bote,  407 ;  2  V.&  B.  S44. 

<e}  Biwrk.d06.  (/)  1  O.  &  J.  58. 

(g)  Chambers  v.  thimpion,  4  Bro.  C.  C.  434.  (K)  Buck,  S97. 


Mr«  CAmg  in  tefij*  There  is  no  doubts  aod  I  fUIy 
concede  tke  principle,  Aat  a  anoi  caimot  be  called  on 
to  crindnttte  himaelf.  But  I  contend^  thai  the  case  of 
a  tnttkrupt  lefing  to  disDOver  his  property,  foa»  an 
€sce{ttion  to  the  generaltule^  It  is  equaHy  certain  that 
Ibere  is  agreat  difierenoe  between  tibe  cane  of  a  witness^ 
aflid  that  of  a  party  or  a  bankmpt ;  ^e  former  cannot 
%einterrogated  by  a  leading  ^estion.  Bnt  apnrtgr  wqr 
1^  biH  in  eifnity  1^  asiked  the  most  8traighil*forwnB^ 
tion.  So  alsD  may  a  bankrupt.  He  is  hound  to  dis- 
timet  has  estate,  and  the  OonnninrionerB  ate  jnstiAed  in 
^tting  at  the  dbcovery  by  any  neans  m  A&r  poiven 

(«)  Mont.  4c  M.  6S». 


HaiLTB. 
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show  how  unwilling  the  Courts  are  of  d^rinng  bank-  1S53. 
nipts  of  dteir  oomnon  law  rights  and  protections.  In  |„^ 
that  case  the  assignees  sought  the  delivery  «p  ef 
papers  deposited  by  the  bankrupt  with  his  attorney  in 
aodons  connienoed  before  the  bankruptcy,  for  the  pur- 
pose of  instituting  criminal  proceedings  against  the 
fannkriqit.  The  Viee-Cbaneettor,  not  donbtii^;  his 
jiBtiBdiction,  said,  **  he^as  clearly  of  opinbn  that  the 
CcNirt  wovdd  not  lend  itself  to  assist  the  siw^gnprii  in 
proseonting  vindicti^reprooeedi]^  of  a  crisunal  nature^ 
being  foreign  to  the  doe  adiaiMJitratian  of  tbe  estate." 

In  Ae  case  of  Ex  parte  Bromkp  (a),  it  is  also  heUU 
that  pending  an  indiotnient,  if  the  parties  indicted 
olqect  to  proceed  in  the  hearing  of  a  petition,  it  is  a 
grovmd  for  postponing  it ;  estebUshiog  thereby  diai  it 
is  improper  m  the  Court  to  afford  the  prosecutor  any 
advantage  «f  additional  evidence,  whidi  night  be  «sed 
on  the  trial  of  the  ii 


Umatms 
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1833.  Sir  John  Cross« — ^The  bankrupt  says,  he  has  sold 

In  n        these  silks.    Have  they  not  therefiire  ceased  to  be  the 
estate  of  the  bankrupt? 

Mr*  Ching*  We  charge,  that  the  sale  of  them  has 
been  secret  and  fraudulent,  and  therefore  wish  to  exa- 
mine the  bankrupt  as  to  them.  By  the  6  Geo.  4.  c  16. 
s.  36.  it  is  declared,  that  **  it  shall  be  lawful  for  them 
(the  Commissioners)  to  examine  such  bankrupt  on  oath, 
either  by  word  of  mouth,  or  on  interrogatoqes  in  writing, 
touching  all  matters  relating  either  to  his  trade,  deal- 
ings, or  estate,  or  which  may  tend  to  disclose  any  secret 
grant,  conveyance,  or  concealment  of  his  lands,  tene- 
ments, goods,  money,  or  debts.**  It  is  true  we  could 
not  call  on  the  purchaser  to  discover  the  circumstances 
of  the  sale.  His  plea  of  purchase  for  valuable  con- 
sideration would  protect  him.  But  I  contend,  the  case 
of  the  bankrupt  is  rendered  very  different  by  the  ex- 
press words  of  the  above  section. 

Look  at  the  general  result  arising  firom  holding  a 
bankrupt  privileged  from  discovery,  by  reason  of  the 
pendency  of  an  indictment.  If  that  privilege  were 
afforded  him,  every  bankrupt  wishing  to  avoid  passing 
his  examination  would  have  nothing  to  do  but  to  get 
some  person  to  prefer  a  friendly  indictment  against  him 
(which  might  never  be  tried),  and  then  make  it  a  ground 
of  objecting  to  answer.  From  the  date  of  such  a  deci- 
sion, all  examinations  of  bankrupts  would  be  rendered 
migatory.  And  moreover  the  actual  pendency  of  an 
indictment  could  make  no  difference ;  for  if  such  a  plea 
be  good,  it  is  as  good  qma  timet  an  indictment,  as  in 
the  case  where  it  is  actually  preferred. 

As  to  the  authorities  cited  on  the  other  side,  and  the 
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dicta  they  contain,  regard  being  had  to  the  difference        1833. 
where  the  discovery  may  tend  to  place  property  at  the         j^^ 
assignees'  disposal,  and  the  discovery  is  relative  to  such       Hbath. 
property,  they  are  all  expressly  in  favour  of  the  assig- 
nees on  the  present  occasion* 

Erskine,  C.  J. — A  doubt  exists  in  my  mind,  as  to 
the  power  of  the  Court,  in  circumstances  such  as  the 
presenty'to  commit  the  party;  and  I  should  prefer  hearing 
a  discussion  from  the  bar  on  that  question  before  ex- 
pressing any  opinion  as  to  the  right  of  pursuing  this 
examination ;  because,  in  the  event  of  our  finding  we 
have  no  power  to  commit,  there  will  be  little  use  in 
defivering  a  judgment  which  we  have  not  power  to 
enforce.  However,  in  the  meantime,  with  regard  to 
the  question  of  the  examination,  it  may  not  be  improper 
to  make  some  observations  upon  the  arguments  and  the 
cases  that  have  been  cited.  There  can  be  no  doubt 
as  to  the  principle,  that  a  man  shall  not  be  bound  to 
convict  himself,  being  a  general  well  established  rule; 
and  all  the  cases  cited  go  to  that  length.  But  to  every 
rule  there  may  be  some  exceptions,  and  I  think  the 
present  clearly  comes  within  what  Lord  Eldon  sayB  in 
Ex  parte  Cossens  (a),  and  which  is  recognized  by  Lord 
Lyndhurst  in  Ex  parte  Kirby  (6),  viz.  ^'  I  conceive  that 
there  is  no  doubt,  that  it  is  one  of  the  most  sacred  prin- 
ciples in  the  law  of  this  country,  that  no  man  can  be 
called  on  to  criminate  himself  if  he  choose  to  object  to 
it ;  but  I  have  always  understood  that  proposition  to 
admit  of  a  qualification,  with  respect  to  the  jurisdiction 
in  bankruptcy ;  because  a  bankrupt  cannot  refiise  to 
discover  his  estate  and  effects,  and   the  particulars 

(a)  Buck,  540.  {h)  Mont  &  M.  225. 
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1(M5«  wkting  to  tbem^  tfaou^  in  the  course  of  gmng  iidbr- 
j,^  iBBtion  tohkciedtorsoraflagiieesofiriiallusiHrapesrty 
ftrntiiitij  that  infenntion  nay  tend  to  Aow  he  has 
property  wUdi  he  got  not  aeooidiDg  to  law, — aa  hi  the 
caseof  smoggliiigy  and  thecaaeofadeqgjmancarrfh^ 
on  a  &rm,  which  he  could  not  do  according  to  the  act 
of  pariianait,  ezseept  onder  the  Knntatioo  of  the  late 
act;  and  the  ease  of  perMins  haTJng  the  pom wion  of 
gunpowder  in  wnhcetiscd  placefij  iriiereby  diej  hecowte 
liahle  to  great  penalties,  irfiether  die  crown  takes  ad« 
vantage  of  the  forfeitare  or  not;  in  all  these  cases  die 
parties  are  bound  to  tdl  dieir  assignees,  by  the  exami- 
nation of  the  Conunissioners,  what  their  property  is,  and 
where  it  is,  in  order  that  it  may  be  hud  hold  of  tar  die 
purposes  of  die  creditors."  Mow,  widi  respect  to  die 
proposition  put  by  Mr.  MamtagUy  I  agree  with  him  that 
you  could  not  ask  a  man  whether  he  had  not  robbed 
another  of  a  sum  of  money;  because  if  he  had  so 
robbed,  die  money  would  not  be  the  property  of  the 
assignees,  but  of  the  party  robbed;  itwould  be,infiu:t, 
no  discovery  of  the  edaie  of  the  hamkmpt.  But  I  can 
see  no  objection  to  diis  qnesdon,  (unless  it  might  be 
r^arded  as  a  chain  in  eridenoe  to  ccmyict  die  party  of 
robbery)  Tie.  '*  Had  you  not  on  such  a  day,  and  at  such 
a  place,  100/.  t**  And  according  to  the  answer  you 
might  then  interrogate  what  he  had  done  with  it.  In 
the  present  case  the  questicm  is,  *'  What  hare  you  done 
with  this  property/'  not  *^  How  did  you  obtain  it  V 
And  I  think  all  the  cases  have  been  decided  in  that 
way  of  looking  at  the  question. 

In  Ex  parte  JoneM  (a),  die  Vioe*Chancellor  refused 
the  application  on  die  ground  that  the  use  to  be  made 

(a)  Buck,  337. 
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ofAe  papers  was  foreign  to  the  purposes  of  the  doe       1835. 
adnunistrattfm  of  tiie  estate ;  observing  that  **  if  the        j^^^ 
papers  were  neeessary  for  that  purpose,  and  it  should       ^^v**- 
appear  to  be  the  intention  of  the  assignees  to  make  a 
fardber  Qse  of  Aem  in  ptosecutii^  criminal  ptoceedings* 
die  Court  would  not  order  the  production  without  at 
the  same   time  restrainnig  the  assignees  firoan  using 
diem  lor  any  purposes  foreign  to  the  due  administvadon 
of  the  estate."    That  case  is  not  even  ineidentaUy  ap* 
plicable  to  the  present  question. 

Upon  the  question  of  the  jurisdiction  of  this  Court 
to  coramity  in  die  present  instance  of  an  ac^ouined  - 
eiaminadon,  I  repeat  that  at  present  I  am  not  prepared 
to  gire  any  opniion.  As  a  Ckmrt  of  record  we  hare, 
certainly,  the  general  power  to  commit  for  contempt  of 
Courty  in  not  answering ;  but  that  brings  it  back  to  die 
original  general  question  of  the  obligation  of  a  man  to 
convict  himself;  which  is  a  specific  answer  to  the 
general  jftrUdietian  of  every  Court,  and  the  right  to 
comoder  that  oligection  as  no  bar  to  examination,  only 
arises  under  die  particular  enactments  of  the  bankrupt 
laws. 

Sir  J.  Cross. — ^There  is  no  doubt  but  if  the  present 
were  a  question  put  to  a  mere  witness  at  Nisi  Prius, 
die  objection  here  taken  by  the  bankrupt  would  form  a 
successful  opposition  to  it.  There  is  much  novelty  in 
the  present  case;  and  finding  no  reported  case  in 
which  diis  point  has  been  expressly  decided,  I  own  I 
feel  great  difficulty  in  making  up  my  mfaid  at  the  present 
moment.  My  present  feeling,  however,  is  against  the 
breaking  through  of  so  old  established  a  doctrine  as  the 
one  now  insisted  on  by  the  bankrupt ;  and  I  think  it  is 
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1833.        worthy  to  be  considered,  that  the  assignees  have  chosen 
T  one  remedy  by  indictment,  and  ought  not,  in  my  opinion, 

Hejth.  to  be  allowed  the  benefit  of  any  examination  in  fur- 
therance of  it.  But,  with  respect  to  the  general  ques- 
tion, the  actual  pendency  of  the  indictment  can  make 
.  no  difierence,  as  the  fear  of  indictment  is  equally  a 
reason  in  the  mouth  of  the  party  proposed  to  be  ex- 
amined; the  only  difference  being,  that  in  the  former 
case  the  danger  of  allowing  the  examination  to  continue 
is  more  glaringly  before  our  eyes. 

Sir  6.  Rose. — As  to  the  obligation  on  the  bankrupt 
to  answer  this  question,  I,  for  one,  have  not  a  moment's 
doubt.  The  expressions  used  throughout  the  cases  in 
the  books  clearly  establish,  that  in  a  case  like  the 
present  the  bankrupt  must  answer.  There  can  be  no 
doubt  but  that  this  is  a  lawful  question  for  the  Com- 
missioner to  put,  it  being  concerning  his  estaie,  ac- 
cording to  the  words  of  the  act;  that  is  to  say,  he  must 
either  answer,  or  be  committed  for  not  answering, 
according  to  the  act.  Ex  parte  BurUon  (a)  was  a 
question  of  the  right  of  a  witness  to  object;  for  I  well 
remember  in  that  case  (in  which  I  was  engaged  as 
counsel)  examining  the  bankrupt  myself,  without  any 
difficulty,  although  the  objection  was  raised.  It  is 
true,  there  are  no  reported  cases  expressly  deciding 
the  present  question;  but  it  is  to  be  observed,  that  all 
such  questions  have  probably  arisen  before  the  Com- 
missioners, and  therefore  would  not  be  reported.  In 
the  case  of  Ex  parte  Kirby  (b)  the  bankrupt  was  dis- 
charged, because  the  commitment  was  upon  a  multi- 
farious question,  and  the  Commissioners  might  have 

(a)  1  G.  &  J.  32.  (6)  Mont  &  M.  212. 


SITTINGS  AFTER  HILARY  TERM,  3  WILLIAM  IV.  225 

conducted  the  necessary  investigation  by  a  more  parti-  1833. 
cular  and  minute  examination  as  to  parts  of  the  written  "j^ 
statement  in  question,  without  affording  grounds  for  the  ^>^at°* 
objection  that  had  been  made ;  and,  adverting  to  the 
circumstances  disclosed,  the  Lord  Chancellor  said  he 
was  fiir  from  thinking  that  such  an  examination  would 
not  be  proper.  The  only  doubt,  and  it  is  one  on  which 
I  should  like  to  hear  more  from  the  counsel  on  both 
ndes,  is,  as  to  the  authority  of  this  Court  to  commit. 
Until  the  discussion  on  the  other  part  of  this  question 
had  proceeded  to  a  considerable  length,  I  certainly  had 
no  doubt  on  the  authority  of  this  Court  to  commit,  on 
an  adjourned  examination ;  but,  I  confess,  on  looking 
more  particularly  into  the  statute,  that  opinion  has  been 
c<Hi8iderably  staggered.  Under  the  new  act  this  Court 
is  to  exercise  all  the  authority  which  the  Chancellor 
had  in  bankruptcy,  '^  except  as  therein  is  otherwise 
provided."  (a)  Then  by  the  6th  section  it  is  enacted, 
«  that  the  six  Commissioners  may  be  formed  into  two 
Subdivision  Courts,  consisting  of  three  Commissioners 
for  each  Court,  for  hearing  and  determining  the  matters 
and  things,  and  making  the  examinations  hereinafter 
referred  to ;  and  all  references  and  adjournments  by  a 
single  Commissioner  to  a  Subdivision  Court,  by  virtue 
of  this  act,  shall  be  to  the  Subdivision  Court  to  which 
he  belongs."  And  by  the  7th  clause  the  act  gives  to 
each  Commissioner  all  the  powers  formerly  executed 
by  the  old  Commissioners,  except  that  a  single  Com- 
missioner shall  not  have  power  to  commit,  otherwise 
tlmn  to  the  custody  of  the  messenger.  I  therefore 
think  that  this  case  ought  to  return  to  the  Commis- 
sioner, and  be  by  him  referred  to  a  Subdivision  Court. 

(a)  1  6c  2  Will.  4.  c.  56.  i.  2. 
VOL.  11.  Q 
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1833. 

lore 
Heath. 


Mr.  Ching  referred  to  the  Slst  section^  which,  ia 

conjunction  with  the  3d  secdon,  seemed  to  him  to  place 

the  question  of  jurisdiction  heyond  a  doubt.    But  it 

being  understood  that  the  same  point  might  arise  in 

the  foHowing  cases  of  Re  Feais  and  Re  Smiih,  and 

that  the  question  of  jurisdiction  might  be  then  fiilly  dis- 

cussed. 

The  ease  stood  over. 


Note, — ^The  case  was  ultimately  referred  back  to  Mr.  CommissioEier  Fon- 
hlanque,  and  was  by  him  referred  to  the  Subdivision  Comt,  compcaed  of 
Mr.  Commissioner  Merivale^  Mr.  Commiaskmer  FonblanquM,  and  Mr.  Com- 
missioner Holroyd.  The  same  line  of  arguments  was  there  uijged  pro  and 
eon.,  and  the  bankrupt  still  refusing  to  answer  the  question,  he  was,  on  the 
20th  February,  committed  to  Newgate :  but  he  subsequently  submitted  lb 
answer  the  question,  and  was  dischai^ged. 


Southampton 

BuUdingt, 

February  12. 

A  bankrupt  is 
bound  to  dis- 
close his  proper- 
ty, although  his 
answer  may 
tend  to  convict 
him  of  conceal- 
ing his  efiects. 


In  the  matter  of  Feaks. 

X HE  bankrupt's  last  examination  in  this  matter 
had  been  adjourned  by  Mr.  Commissioner  Evans  to 
the  Court  of  Review,  under  the  following  circum- 
stances. It  appeared,  that  when  he  attended  the 
Commissioner  to  pass  his  examination,  an  imputation 
was  made  against  him  of  concealing  part  of  his  pro- 
perty; and  several  witnesses  were  called  in  support 
of  the  charge,  who  contradicted  some  of  the  statements 
made  by  the  bankrupt.  After  the  examination  of 
these  witnesses,  the  bankrupt  was  again  examined  by 
the  Commissioner,  and  was  in  fact  the  last  person 
examined  on  that  occasion.  The  counsel  who  attended 
on  the  part  of  the  adverse  creditors  then  applied  to  the 
Commissioner  to  commit  the  bankrupt;  while  the 
bankrupt's  counsel  urged  the  Commissioner  to  pass 
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his  ex^mipation*    The   Commissioner,  however,  did       1833, 
neither  one  nor  the  other,  but  adjourned  the  whole        J^ 
nuttier  to  the  Court  of  Review,  under  the  provisions       F>aks. 
of  the  Bankruptcy  Court  Act,  1  &  3  WiU.  4.  c.  56. 
8.  30.     The  bankrupt  accordingly  was  in  attendance 
before  the  Court  this  day,  pursuant  to  such  adjourn- 
ment. 

Mr.  M.  Z>.  HiU  now  applied,  on  behalf  of  the  adverse 
creditors,  for  permission  to  examine  the  bankrupt 
further  as  to  the  imputed  concealment  of  his  property, 
having  had  no  opportunity  of  intetrogating  him  since 
the  examination  of    the   witnesses    who    had    been  ^ 

examined  befiire  die  Commissioner. 

Mr.  Montagu  and  Mr.  Crowder,  who  appeared  for 
the  bankrupt,  objected  to  this  proceeding.  The  30th 
section  of  the  Bankruptcy  Court  Act,  in  giving  the 
Commissioner  power  to  adjourn  the  examination  of 
the  bankrupt,  merely  intends  such  adjournment  for  the 
purpose  of  the  bankrupt  completing  his  last  examina^ 
tion.  Now  the  question  before  the  Commissioner,  and 
which  he  has  adjourned  to  this  Court,  is  not  a  question 
as  to  the  bankrupt  completing  his  last  examination; 
but  a  question  whether  the  bankrupt  ought  to  be 
committed,  and  this,  too,  upon  the  testimony  of  third 
perscms.  But  it  has  been  decided  in  re  Goodwm  (a), 
that  the  examination  of  a  third  person  by  Commis- 
sioners,  is  not  evidence  for  the  formation  of  their  judg^ 
ment,  as  to  the  correctness  or  incorrectness  of  the 
answers  of  a  bankrupt  or  witness  who  is  examined 
before  them,  but  merely  a  brief  to  enable  them  to 

(a)  1  Mont.  304. 

q2 
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18S3*        interrogate  the  bankrupt  or  witness.     Beades,  the 
^^        Commissioner  has  in  this  case  not  referred  the  bank- 
FxAss.       rupt's  last  examination  to  this  Court,  but  has  referred 
the  whole  nuUter^  which  he  had  no  authority  to  do. 

Erskinb,  C.  J. — The  subject  that  occupied  the 
attention  of  the  Commissioner,  when  he  made  the 
order  of  adjournment,  was  the  examination  of  the 
bankrupt;  and  when  the  order  states  a  reference  of 
the  whole  matter,  it  must  necessarily  mean  the  exami- 
nation of  the  bankrupt;  that  being  the  only  matter 
previously  specified  in  the  order. 

Sir  J*  Cross* — The  Commissioner  has  certainly  no 
authority  to  adjourn  any  thing  to  this  Court  but  the 
lexamination  of  the  bankrupt;  and,  therefore,  we  are 
bound  to  infer,  that  when  the  Commissioner  adjourned 
the  matter  for  the  consideration  of  this  Court,  Jie  did 
not  adjourn  any  thing  but  what  he  had  authority  to  do. 
The  statute  has  left  it  to  the  discretion  of  the  Commis- 
sioner to  adjourn  the  examination,  either  to  this  Court, 
or  the  Subdivision  Court.  I  do  not,  therefore,  ques- 
tion the  discretion  of  the  Commissioner  to  adjourn  any 
examination  which  he  may  think  advisable  to  the 
Court  of  Review.  But,  with  the  greatest  respect  to 
the  Commissioner,  I  should  wish  it  to  be  referred  back 
to  him  to  consider,  whether  the  examination  in  this 
-case  might  not  have  been,  with  greater  convenience, 
•adjourned  to  the  Subdivision  Court,  where  he  might 
himself  attend,  and  have  the  assistance  of  his  two 
brother  Commissioners.  Here,  we  cannot  arrive  at  a 
proper  knowledge  of  the  facts,  without  beginning  the 
examination  de  novo:  and  after  the  time  that  has  been 
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qpentin  examining  the  bankrupt  before  the  Commis-       1833. 
Bioner,  we  must  necessarily  be  occupied  as  long  in  this        j^^^^ 
Court. in  coining  to  the  same  point  of  examination       Fbau. 
which  the  Commissioner  had  arrived  at.'    There  is 
another  question,  too,  worthy  of  consideration,  and  that 
is,  supposing  in  the  result  we  were  to  commit  the 
bankrupt  for  not  answering  satisfactory,  whether,  as 
this  Court  is  a  superior  Court  of  record,  the  bankrupt 
would  be  entitled  to  his  habeas  carpus. 

Sir  G.  Rose. — I  am  disposed  to  tiiink  that  the  Com- 
missioner might  have  read  oyer  tiie  bankrupt's  own 
examination  to  him,  and  have  asked  him  if  he  had  any 
thbg  further  to  say,  and  might  then  have  acted  upon 
the  testimony  of  the  witnesses,  if  they  had  been  ex- 
amined in  the  presence  of  the  bankrupt;  and  I  think 
there  is  a  distinction  in  that  respect  between  this  case 
and  the  case  of  Goodwin  (a),  which  has  been  cited  in  the 
argument.  I  certainly  have  known  the  examination 
of  another  party  to  have  been  embodied  in  the  exami- 
nation of  the  bankrupt,  without  any  objection  taken  to 
that  mode  of  proceeding,  on  questions  oi  habeas  corpus 
which  have  come  before  the  Lord  Chancellor,,  where 
the  examination  of  the  other  party  was  taken  in  tiie 
bankrupt's  presence.  And  in  this  case,  the  witnesses 
having  been  examined  before  the  Commissioner  in  the 
presence  of  the  bankrupt^  he  has  had  full  opportunity 
of  examining  tiienv  so  as  to  justify  the  Commissionei; 
in  acting  upon  their  testimony. 

The  matter  having  been  adjourned  to  this  day,  to    February  15. 
enable  tlie  Court  to  confer  with  the  Commissioner  on 
the  subject,  the  Chief  Judge  now  said,  that  he  had 
conferred    witii    the   Commissioner,    and  the  Court 

(a)  1  Mont.  304. 
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JSdd.        dioo^t  that  the  ezsaiinatioti  of  the  hanknipt  shofold 

Xn  re        return  to  him;  as  it  was  probable  that  a  requisition 

^^^^       might  be  made  for  the  coounittal  of  the  bankrupt,  which 

the  Court  was  of  opinion  that  it  possessed  no  power 

to  comply  with. 


BuUdtngs,  In  the  matter  of  Smith. 

Fdfruary  13. 

A  bankrupt  is     xHIS  was  another  case  of  the  examination  of  a  bank- 
bound  to 

answer  touching  mpt  adjoumed  by  the  Commissioner  to  this  Court. 

his  estate,  al-  ^  ^  ^  ^ 

though  his         It  appeared,  that  in  the  course  of  his  examination 

answer  may 

und  to  convict   before  the  Commissioner,  the  foUowing  questions  were 

him  of  perjury  1,1 

on  a  former       put  to  the  bankrupt. 

of  concealing  ''The  book  numbered  f|  mentioned  in  your  kst 
CttMi,  J.dis-  examination  of  the  5th  instant  being  now  before  you, 
gronndof  Uie  ^^^^  ^^  "^^  appear  by  the  castings  therein,  of  payments 
^^^£q*  entered  as  made  by  you,  to  amount  to  the  sum  of 
l^  •»«       65,374/.  1 1*.  U.  r 

question. 

Answer:  "  Yes." 

Question :  ''  Assuming  those  castings  to  be  true,  is 
that  a  just  and  true  statement  of  the  amount  of  the 
payments  made  by  you  in  the  course  of  your  ten 
months  trading?" 

The  solicitor,  who  put  this  question  to  the  bankrupt, 
having  stated  to  the  Commissioner,  that  his  oliject  was 
to  show  that  the  bankrupt  had  not  upon  his  last  exami-* 
nation  made  a  full  and  complete  discovery  of  his  estate 
and  effects;  the  bankrupt  objected  to  answer  the 
question,  because  it  would  tend  directly  to  criminate 
himself. 


Mr.  Chingf  who  with  Mr.  Bethell  appeared  for  the 
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opposmg  creditor^  now  repeated  the  question  to  the.      1833. 
bankrupt;  who  first  said^  he  was  not  afraid  of  answer*        i7^ 
iiig  the  question,  as  he  had  aheady  given  a  true  account       ^nitu. 
in  his  former  examination,  but  he  afterwards  persisted 
in  the  objection  he  took  before  the  Commissioner. 

They  then  contended  that  the  bankrupt  was  bound 
to  answer  this  question.    The  36th  section  of  the 
6  Geo.  4.  c  16.  contemplated  the  possibility  of  such  a 
question  as  tiiis,  by  declaring  that  it  shall  be  lawful  for 
the  Commissioner  to  examine  the  bankrupt  upon  oath^ 
"  touching  all  matters  relating  either  to  his  trade, 
dealings,  or  estate,  or  which  may  tend  to  disclose  any 
secret  grani,  conpeyance,  or  concealment  of  his  lands^ 
tenements,  goods,  money,  or  debts."    It  may  be  con- 
tended on  the  other  side^  that  the  39th  section,  which 
relates  to  the  proceedings  on  a  habeas  corpus  brought; 
by  any  party  committed  by  the  Commissioners,  and 
directing  the  Court  or  Judge  to  recommit  the  party, 
unless  it  be  shown  that  he  has  fully  answered  ^*  all 
laf^kl  questions  put  to  him  by  the  Commissioners," — > 
restricts,  by  the  use  of  the  term  *^  lawftd,"  the  opera- 
tion of  the  36tii  section.    But  where  any  clause  of  a 
statute  is  express  and  positive  in  its  directions,  every 
thing  directed  to  be  done  by  it  must  be  taken  to  be 
lawfuL     And  die  subsequent  sections  of  the  act  make 
die  matter  clear.    For  the  112th  section  declares  the 
bankrupt ''  to  be  guilty  of  felony,  if  he  does  not  discover 
all  his  real  or  personal  estate,  and  how  and  to  whom, 
upon  what  consideration,  and  when  he  disposed  of, 
assigned,  or  transferred  any  of  such  estate,  and  all 
hooks,  papers,  and  writings  relating  thereunto."    And 
the  ISOth  section  declares,  that  the  bankrupt  shall  not 
be  entitled  to  his  certificate,  *'  if  he  shall  have  con- 
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1833.  eealed  property  to  the  value  of  10/.  or  upwards.*'  In 
inro  Ex  parte  Nawlan{a),  where  the  bankrupt  was  com- 
Smith.  mitied  for  not  answering  a  question^  the  answer  to 
which  might  make  him  confess  a  felony,  Lord  EUan, 
in  defivering  his  judgment,  says,  that  the  Commis- 
sioners appear  to  have  gone  upon  this  ground,  **  diat 
the  bankrupt  was  bound  to  tell  them  whether  he  had 
committed  a  capital  felony,  or  not "  And  his  lordship 
added,  '*  if  they  are  right  in  that,  I  cannot  deliver  him 
upon  any  such  consideration,  as  that  farther  examina- 
tion can  be  of  no  use  to  the  creditors;  for,  if  the  com- 
mitment is  legal,  I  am  bound."  And  the  result  of  that 
case  was,  that  no  order  was  made  for  the  bankrupt's 
discharge.  There  is  a  difference  between  a  question, 
the  answer  to  which  may  involve  a  positive  admission 
of  guilt,  and  one  to  which  the  answer  may  only  tend  to 
criminate  the  bankrupt.  This  distinction  is  recognized 
in  Ex  parte  Cogens  (6),  where  it  was  held  by  Lord 
EkUm,  that  a  bankrupt  could  not  refuse  to  discover 
tiie  particulars  relating  to  his  estate  and  effects^ 
although  such  information  might  tend  to  show  that  he 
had  committed  a  criminal  act.  The  case  of  Ex  parte 
Kirby  (c)  may  be  relied  on  by  the  other  side;  but  the 
document  to  which  the  question  referred  in  that  case 
was  a  statement  of  a  gross  fraud  that  had  lieen  prac- 
tised by  the  bankrupt,  and  if  he  had  admitted  in  the 
terms  of  the  question  proposed  to  him  '*  that  the 
statements  contained  in  that  document  were  true  state- 
ments," he  would  at  once  have  confessed  himself  guilty 
of  the  fraud.  And  the  ground,  too,  on  which  the 
Lord  Chancellor's  judgment  proceeded  in  that  case 
was,  that  the  question  was  multifarious.    Now,  the 

(a)  11  Ves.  510.  (6)  Buck,  531.  (c)  Mont.  &  M.  212. 
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answer  to.  the  question  insisted  upon,  in  this  case       isss. 
inyolves  no  admission  of  any  positive  felony,  or  fraud*        t 
For  it  does  not  follow,  because  the  statement  made  by       Smitb. 
the  bankrupt  in  his  former  examination  was  false,  that 
he  must  necessarily  be  a  criminal.    The  omitting  to 
make  a  fiill  discovery  of  his  estate  and  effects,  would 
not  render  him  a  criminal,  unless  it  was  accompanied 
with  a  maiu^  animus,  or  intent  to  defraud.    In  Ex 
parte  Meymott  (a).  Lord  Hardmcke  assumes  that  the 
Commissioners  have  power  to  examine  a  bankrupt, 
although  the  examination  might  subject  him  to  penal- 
ties.    And  in  Pratt's  case  (b),  the  Court  said  that  the 
bankrupt   was   bound  to  disclose    all   circumstances 
respecting  his  property,  be  the  consequences  what 
tiiey  might. ' 

Mr.  J.  Russell  for  the  bankrupt.  The  solicitor, 
when  the  question  was  put  to  the  bankrupt,  expressly 
said,  that  his  intention  in  putting  the  question  was, 
that  the  bankrupt  had  not  on  the  former  examination 
made  a  fiill  and  complete  discovery  of  his  estate  and 
efiects.  Now,  upon  an  indictment  against  a  bankrupt 
for  concealing  his  effects,  would  it  not  be  enough  to 
show  that  he  had  not  made  a  full  and  complete  disco- 
very, and  leave  it  to  the  jury  to  decide  upon  tiie  animus 
that  induced  the « concealment?  If  the  bankrupt, 
therefore,  is  liable  to  be  indicted  for  neglecting  to 
make  a  fiill  discovery  of  his  effects,  he  had  in  this  case 
a  good  reason  for  refusing  to  answer  the  question  that 
was  put  to  him;  for  a  man  is  not  bound  to  answer  any 
question  that  may  subject  him  to  an  indictment.  In 
Ex  parte  Kirby  {c)  Itord  Ltfndhurst  says>  ^' there  is 

(a)  1  Atk.  196.  (6)  1  G.  &  J.  58.  (e)  Mont.  &  M.  229. 
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Dot  any  authority  to  show  that  the  CkmnuMUinen  may 
diapease  with  tha  general  rule  of  law,  tliat  no  person 
can  be  compelled  to  criminste  himself;  and  although 
part  of  the  queition  proposed  ia  &ee  from  this  objec- 
tion, yet  as  it  is  blended  with  part^  which,  if  taken 
•eparatefy,  the  bankrupt  would  not  have  been  com- 
pelled to  answer,  I  am  of  o{Mnioa  that  to  the  question, 
m  the  reiy  general  form  in  which  it  was  proposed,  the 
bankrupt  was  entitled  to  demur,"  [Sir  G.  Rote. 
Assuming  the  question  to  relate  to  the  estate  andeffeett 
of  the  bankrupt^  the  point  we  have  now  to  decide  is, 
whether,  after  what  Lord  Eldon  said  in  Ex  parte 
Coitetu,  the  bankrupt  ean  refuse  to  answer  the  ques- 
tion, because  it  may  tend  only  to  criminate  lumself>] 
There  is  no  dictum  of  Lord  Eldon,  which  bears  out 
the  inference  that  the  bankrupt  must  answer  a  question 
which  may  tend  to  convict  him  of  an  indictable  offence. 
If  the  bankrupt  is  asked,  whether  he  has  made  a  full 
and  true  disclosure  and  discovery  of  bis  estate  and 
effects,  he  is  justified  in  declining  to  answer  the  ques- 
tion; because  the  intent  to  defraud  his  creditors  would 
be  inferred,  if  he  answered  that  he  had  not. 

Mr.  Ching  in  reply.  The  examination  of  a  bank- 
rupt being  taken  for  the  sole  purpose  of  discovering 
his  estate  and  efiects,  this  Court,  which  retains  the 
control  over  all  the  proceedings,  would  not  permit  an 
examination  thus  taken  aUo  iniuita,  namely,  for  the 
disoovery  of  his  property,  to  be  made  use  of  as  a  con- 
fession, for  the  purpose  of  convicting  him  on  the  trial 
of  ao  indictmrat  for  concealing  his  effects. 

.EasKiNE,  C.  J. — If  I  could    consider   this    as  an 
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•zaminatioD,  the  object  of  which  was  to  iavohrt  the  ^^^^* 
hatikmpt  in  crmunality,  without  any  iivteBtioii  to  dis-  in  re 
cover  his  estate  and  efiects,  I  should  pause  before  I 
should  say  it  was  lawful  to  put  the  question  which 
the  bankrupt  has  demurred  to.  But  the  way  in  whicb 
I  look  at  the  question  is  this, — that  the  assignees,  for* 
the  sote  purpose  of  discovering  the  bankrupt's  pro* 
petty,  ask  him  whether  a  certain  account  of  payments, 
contained  in  one  of  his  books,  which  had  been  referred^ 
to  by  him  in  his  former  examination,  was  a  just  and 
true  account;  and  the  bankrupt  refuses  to  answer  the 
question,  because,  he  says,  it  may  tend  to  criminate 
himself.  The  question,  therefore,  which  we  have  now 
to  decide,  is,  whether  this  is  a  lawful  objection  taken  by- 
the  bankrupt.  The  section  of  the  Bankrupt  Act  (a), 
which  enables  the  Commissioners  to  have  the  bank- 
rupt brought  up  before  them  for  examinatioui  is  the 
36di  sectitm,  and  the  words  used  in  it  are  very  large; 
for  it  declares  that  it  shall  be  lawful  for  the  Commis- 
sioners to  examine  the  bankrupt  upon  oath  **  touching 
all  matters  relating  either  to  his  trade,  dealings,  or* 
estate,  or  which  may  tend  to  disclose  any  secret  grant, 
conveyance,  or  concealment  of  his  lands,  tenements, 
goods,  money,  or  debts.'*  It  has  been  objected,  on  his 
behalf,  that  if  he  did  not  give  a  true  account  at  his* 
former  examination,  he  would  not  have  made  a  full* 
disclosure  and  discovery  of  his  estate  and  effects,  and 
diat  the  omission  to  do  so  would  render  him  liable  tO' 
a  criminal  prosecution;  and  consequently  that  he  was 
not  bound  to  answer  the  question,  which  if  his  answer 
had  been  in  the  negative,  would  have  involved  him 
in  a  criminid  proceeding.    -No  doubt,  die  general  rul& 

(a)  6  Oto.  4.  c.  16. 
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1833.        of  law  isy  that  a  man  is  not  boond  to  answer  a  question,* 
i^,^         which  may  criminate  himself.     But  look  at  this  clause 

Smith.  ^f  ^|^^  Bankrupt  Act,  which  expressly  declares,  that  a 
bankrupt  may  be  examined  as  to  what  may  tend  to  a 
discovery  of  his  effects.  Even  after  the  bankrupt  has 
obtained  his  certificate,  the  statute  says  he  may  be 
interrogated  as  to  any  concealment  of  his  property. 
And  what  Lord  Eldon  says  in  Ex  parte  Cossens{a) 
confirms  me  in  the  view  I. take  of  the  present  question* 
(His  Honor  then  cited  the  passage  from  Lord  Eldon*B 
judgment  which  he  had  cited  in  the  previous  case,  in 
the  matter  of  HecUh  (b)  )•  For  these  reasons,  there- 
fore, I  am  of  opinion  that  the  bankrupt  in  this  case  is 
bound  to  answer  the  question  that  has  been  put  to 
him,  or  he  must  take  the  consequences  of  his  refusal. 

Sir  J.  Cross. — I  must  own,  that  when  I  first  heard' 
this  question  propounded  to  the  bankrupt,  coupled, 
with  the  avowed  object  as  stated  to  the  Commissioner,, 
it  was  with  no  small  feeling  of  surprise.  There  is  no 
doubt  that  the  bankrupt  may  be  further  examined 
touching  the  disclosure  and  discovery  of  his  estate  and 
effects,  although  he  has  passed  his  last  examination; 
but  if  I  had  been  sitting  as  a  Commissioner  on  that 
occasion,  I  should  certainly  have  thought  it  my  duty  to 
ask  the  party  examining, .  what  is  your  object  in  this 
inquiry?  And  if  the  avowed  object  was  to  show,  that 
the  bankrupt  in  his  last  examination  had  sworn  falsely 
— ^had  committed  perjury  or  felony — I  should  instandy 
have  dismissed  the  inquiry.  The  argument,  as  I  have 
collected  it  in  the  course  of  this  discussion,  has  pro- 
ceeded on  the  ground  of  aright  to  examine  the  bank-. 

(a)  Buck,  540.  (fr)  See  anU,  p.  214. 
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rapt,  for  the  purpose  of  showing  that  he  has  sworn       183d. 

fUsely.    And  if  I  am  right  in  that  conjecture,  I  think        jq  „ 

the  Court  itself  ought  to  have  interposed  the  objection 

that  has  been  made  by  the  bankrupt's  counsel.  Suppose 

the  Commissdoner  had  adjourned  the  examination  to  a 

Subdiyision  Court,  and  after  being  committed  by  that 

Court  for  not  answering  the  question,  he  had  been 

brought  up  here  on  a  habeas  corpus ,  which  would  haiye 

made  it  necessary  that  the  question  should  have  been 

specified  in  the  return  of  the  warrant  of  commitment — 

would  not  this  Court,  or  any  Court  of  Westminster 

Hall,  have  made  an  order  for  the  discharge  of  the  bank* 

Tupt  from  such  a  commitment?    It  has  been  said,  that 

in  Kirb^a  case  the  ground  of  the  Lord  Chancellor's 

decision  was,  that  the  question  was  multifarious.     But 

it  appears  to  me  that  the  question  in  this  case  is  much 

more  multifarious.    There  b  another  objection  also  to 

the  terms  of  this  question,  referring  as  it  does  to  a 

' 

hye-gone  inquiry.    The  bankrupt  is  not,  upon  a  second 

examination,  to  be  asked  the  same  question  put  to  him 

in  a  former  one, — that  is,  whether  the  answer  given  by 

him  to  the  former  question  is  true, — for  the  purpose  of 

making  him  contradict  himself,  and  showing  that  he 

swore  falsely  on  bis  previous  examination.    I  say,  that 

the  question  proposed,  with  the  object  as  avowed  by 

the  assignees,  is  not  for  a  legitimate  object*    If  they 

have  a  legitimate  object  in  pursuing  this  inquiry,  let 

-them  come  before  the  Court  and  state  such  object. 

-But  here  the  avowed  object  was,  to  show  that  the 

bankrupt  had  not  upon  his  last  examination  made  a  frill 

and  complete  discovery  of  his  estate  and  effects — ^the 

Commissioner  has  returned  the  examination,  stating  in 

plain  terms  that  such  was  the  avowed  object  of  the 
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^^(,        niBwnr — and  I  have  never  heard,  tbrou^  the  vhok 
^  Ait  discuBsioD,  that  that  object  waa  retracted. 

Sir  G.  Rose.' — I  perfectly  agree  with  ,m;  learned 
<«)la«gae,  that  if  we  saw  upon  this  examinatitHi  nodiing 
but  a  TindictiTe  object,  the  questiop  put  to  the  bank- 
lupt  would  nqt  in.thatcaae  he  a  lawfiil  questiwi.  But 
whan  I  find,  firom  the  whole  tenor  of  the  bankrupt's 
previous  examination,  that  the  inquiry  has  been  insti- 
tuted with  a  legitiiDate  ol^ect,  namely,  to  discover  the 
whole  of  the  bankrupt's  estate  and  efiects,  I  must  give 
the  assignees  credit  for  pursuing  that  inquiry  for  the 
aane  lawful  purpose.  I  should  certwily  not  be  in- 
clined to  impute  improper  motives  to  aaognees,  fi» 
endeavouring,  in  the  course  of  their  duty  as  trustees 
for  the  general  creditors,  to  obtain  a  disclosure  irom 
the  bankrupt  of  the  whole  of  his  proper^.  The  Court 
is  relieved  on  the  present  occasion  ftom  the  fonner 
difficulties,  as  to  the  extent  of  the  Commiauonera' 
authority  in  examimng  the  bankrupt.  For  the  cases 
cited  in  the  u-gument  have  not  trenched  upon  the 
question,  that  a  witness  is  to  he  protected  firom  answer- 
iag  queatbus  that  may  only  tend  to  criminate  himself. 
And  when  I  find  that  the  statute  has  thrown  upon  the 
Commisuoners  the  du^  of  examining  &e  bankrupt 
"  touching  aU  matters  relating  either  to  his  trade,  deal- 
ings, or  estate,  or  which  may  taui  to  disclose  any  secret 
grant,  conveyance,  or  concealment  of  bis  lands,  tene- 
ments, goods,  money,  or  debts," — creating  thus  a  dif 
'  action  as  to  the  common  law  principle,  that  a  witness 
ay  refuse  to  answer  questions  which  may  tend  to 
iminate  himself; — when  I  find  too,  that  Lord  Eidon 
18  dedded  in  several  cases,  that  the  bankrupt  is  bound 
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to  answer  all  questions  which  relate  to  his  estate, — I 
am  the  more  confirmed  in  the  opinion  I  entertain,  that 
the  bankrupt  in  this  case  has  no  right  to  refuse  to 
answer  the  question  put  to  him,  by  sheltering  himself 
under  the  plea  that  his  answer  may  tend  to  criminate 
himself.  The  statute  expressly  declares,  that  the  bank- 
rupt is  only  guilty  of  a  felony  in  concealing  his  effects, 
when  the  conceahnent  is,  with  intent  to  defraud  hi9 
creditors.  If  the  bankrupt  now  asserts  that*  his  con- 
cealment was  firaudulent,  he  may  then,  certainly,  have 
a  right  to  say,  "  I  will  not  answer  a  question,  whieh 
may  convict  me  on  an  indictment.'*  But  let  the  bank- 
rupt take  the  consequences  of  such  a  refusal,  for  he 
will  ever  afterwards  forfeit  all  the  benefit  he  might 
derive  from  his  commission,  and  would  never  obtain 
his  certificate. 


239 

1833. 


In  re 
Smith. 


The  GotrtiT,  therefore,  overruled  the  objection, 
and  remanded  the  bankrupt  for  examination 
before  the  Commissioner. 


Sir  G.  Rose,  on  the  following  day,  said,  that  he 
had  looked  into  his  note  of  what  occurred  on  the  hearing 
of  the  case  of  Ex  parte  Kirby  (a),  in  which  he  hap- 
pened to  be  engaged  as  counsel,  and  that  he  found 
what  he  stated  yesterday  was  coilrect,  namely,  that 
Lord  Lyndhurst  allowed  the  habeas  corpus,  not  merely 
because  the  question  proposed  to  the  bankrupt  was 
multifarious,  but  because  he  thought  the  answer  to  thft 
question  would  directly  criminate  the  bankrupt  upon  a 
prosecution  against  him  then  pending  for  a  conspiracy> 
with  intent  to  defraud.  • 


F^fruary  14. 


(a)  Mont.  &  M.  213. 
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1833.         £x  parte  Edward  Goss. — In  the  matter  of  Charles 

Ftbruarg  15  WeSSEN. 

and  16. 

A  bill-broker,     THE  fiat  in  this  bankruptcy  issued  on  the  6th  August 

in  Older  to  get  a  * 

bill  discoonted    1832^  and  the  petitioner  was  a  biU-broker  residing  in 

»*  A  npr  cent* 

takes  upon  him-  the  city  of  BristoL  In  May  1832  the  bankrupt  apptied 
Ability  of  in-  to  the  petitioner  in  his  character  of  bill-broker,  and 
chu^  his  proposed  to  him  to  procure  to  be  discounted  for  him  a 
oMa°<E«jwin^  ^^  ^^  exchange;  the  petitioner  having  previously  in- 
r^^^^ts'm  at  f^"^^^  1^  ^^  ^  charges  for  brokerage,  for  trouble 
yfhich  be  could'  ^mj  expense  in  procuring  bills  to  be  discounted,  was 

have  done  the  *^^  *^  ^  ' 

business,  except  IQ^.  per  cent*  ou  the  amount,  which  the  bankrupt 

for  his  indorse- 
ment :— Held,    agreed  to  pay*    In  the  months  of  May,  June,  and  July» 

that  although 

he  also  charged  1832,  the  bankrupt  requested  him  to  procure  five  bills 
for  hu  trouble,  of  exchange,  drawn  by  the  bankrupt  and  accepted  by 
usui7(a).         other  persons,  payable  in  London,  to  be  discounted; 

namely,  a  bill  dated  5th  May  1832,  for  139/.  I65.,  ac- 
cepted by  Charles  Thomas y  at  three  months;  another, 
dated  1st  June  1832,  for  120/.,  accepted  by  James 
Huxtabky  at  two  months;  another,  dated  4th  July 
1832,  for  200/.,  accepted  by  Charles  2%omas,  at  two 
months;  another,  dated  12th  July  1832,  for  70/.,  ac- 
cepted by  Thomas  Darker,  at  three  months;  and 
another,  dated  14th  July  1832,  for  49/.,  accepted  by 
J.  Rose,  at  two  months.  These  bills  the  petitioner 
caused  to  be  discounted,  some  by  the  Gloucestershire 
bank,  in  the  dty  of  Gloucester,  (about  34  miles  from 
Bristol,)  and  some  by  Messrs.  Nicholson,  residing  in 
the  town  of  Kingsbridge,  (about  90  miles  firom  Bristol,) 
end  the  others  by  Messrs.  Saunderson  &  Co.  in  London; 
jtnd  the  petitioner  deducted  legal  discount  at  5  per  cent., 
and  the  commission  of  10^.  per  cent,  on  the  whole 

(a)  See  also  Kent  v.  Lowcm,  1  Camp.  177. 
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amount,  viz.  578/.  16s.  And  the  petitioner,  when  the  1833. 
bills  were  respectively  discounted,  paid  the  bankrupt  Exparte 
the  full  amount,  (less  such  discount  and  commission,)  as 
to  part  of  the  ameunt,  in  money,  and  as  to  the  residue 
thereof,  at  the  particular  request  of  the  bankrupt,  for 
his  (the  bankrupt's)  then  accommodation,  and  as  a  full 
equivalent  (for  cash),  by  goods,  and  by  undeniable  bills 
indorsed  by  bankers,  payable  at  future  times,  (and  aU 
which  were  paid)  allowing  the  bankrupt  legal  interest 
at  4  per  cent.,  for  thp  time  such  bills  had  to  run.  As 
surety  for  the  bankrupt,  and  as  an  inducement  to  the 
other  parties  to  discount  the  five  several  bills,  and 
without  which  he  could  not  have  obtained  the 
discount,  the  petitioner  indorsed  them,  and  retained  1 
per  cent,  out  of  the  5  per  cent,  as  his  del  credere 
commission  for  such  indorsement,  the  several  banks 
discounting  bills  with  his  indorsement  on  them  at  4  per 
cent,  discount.  The  five  bills  were  all  dishonoured, 
(notice  of  which  was  given  to  the  bankrupt)  and  the 
petitioner  was  obliged  to  take  them  up. 

On  the  18th  July  1832  the  bankrupt  told  the  peti- 
tioner that  lie  was  going  to  London,  whe];p  he  had 
some  money  to  pay,  and  requested  the  petitioner  to 
accommodate  him  with  an  advance,  proposing  to  take 
bilk  from  the  petitioner,  which  he  said  would  do  as 
well  as  cash ;  and  the  petitioner  indorsed  to  the  bank- 
rupt two  bills  for  50/.  each  (since  duly  paid),  upon 
which  the  bankrupt  paid  the  petitioner  40/.  -  in  cash, 
and  gave  him  an  I  O  U  for  60/. ;  and  it  was  expressly 
agreed,  tiiat  the  subject  of  interest  upon  the  transac- 
tion should  be  settled  upon  the  bankrupt's  return  from 
London ;  but  this  was  never  done.  The  interest  on 
the  two  bills  amounted  to  IL  2s.  9d.     At  the  bank- 

YOL.  If.  R 
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ISS$4  raptcy,  the  petitioner  stood  a  creditor  for  578^  I6s., 
gjp^rte  (fi^  amount  of  the  five  bills)^  and  the  60/.,  less  the  sum 
of  l/«  Zs.  9d.  the  interest  on  the  two  bills  for  50/.  each, 
making  the  sum  OSl,  17^*  Sd.  The  petitioner  applied 
at  a.  Grazette .  meeting  to  prove  these  sums  due;  but 
proof  was  refused,  on  the  ground  that  he  discounted 
the  five  bills  on  his  own  account,  and  not  as  a  bill 
broker,  wd  had  therefore  been  guilty  of  usury*  No 
dividend  had  been  declared. 
The  petition  prayed  liberty  to  prove  and  for  costs. 

Mr*  O*  Anderdon  and  Mr.  Boeon  for  the  petitioner. 
In  all  the  cases  in  the  books  on  this  subject  it  is  laid 
down  as  an  undoubted  rule,  that  on  the  procuring  biUs 
to  be  discounted,  it  is  not  usurious  for  bankers  to  super- 
add to  the  amount  of  discount,  a  charge  in  respect  of 
commission  for  trpuble  and  expense ;  although,  taken  to- 
gether,  the  discount  and  commission  exceed  the  rate  of 
5  per  cent.  In  Carstairs  v.  Stein  (a),  whether  a  commis- 
sion of  Ids.  per  cent,  upon  a  banking  account  be  usuri- 
ous or  not,  was  held  to  be  a  question  for  the  jury,  de- 
pending upon  whether  it  may  be  ascribed  to  a  reason- 
able remuneration  for  trouble  and  expense,  or  whether  it 
be  a  colour  for  usury  upon  the  loan  of  money.  And  in 
that  case  it  was  held,  that  on  a  contrariety  of  evidence 
upon  thatpoint,  the  Court  would  not  dbturb  the  verdict 
ojfa  jury  finding  such  commission  was  not  usurious, — 
although  the  verdict  were  against  the  opinion  and  direc- 
tion of  the  judge  who  tried  the  cause, — ^unless  it  ap- 
peared clearly  that  the  jury  had  drawn  an  erroneous  con- 
clu9ion.  The  same  point  was  decided  in  Mastemum  v. 
Cawfieib),  and  Hammett  v.  Yea  (c) ;  which  last  case  over- 

(«)  4  M.  &  8. 192.        (fr)  3  Camp.  488.        (e)  1  Bot.  &  P.  144. 
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niled  all  Lord  Kenyon^s  decisions  on  this  subject,  ex-        ISSS, 
pressly  deciding  that  such  commission  is,  in  the  opinion  of      sTmirte 
juries  (at  least),  a  reasonable  charge,  and  absolutely  ne-        ^^"' 
cessary  to  the  carrying  on  of  that  kind  of  business.   The 
allowance  of  such  commission  is  not  confined  to  bankers 
alone,  but  extends  to  merchants  and  traders  generally ;  « 

and  there  is  no  principle  on  which  it  ought  not  to  be 
extended  to  brokers.  It  is  the  brokerage,  the  trouble 
of  negotiation,  that  founds  the  title  to  remuneration, 
and  not  the  mere  appendages  of  the  counter  of  a  bank- 
ing or  other  establishment.  A  man  may  have  just  as 
much  trouble  without  an  expensive  establishment, — as 
for  instance  a  bill  broker, — or  without  holding  a  strictly 
mercantile  character.  This  is  not  the  case  of  a  man 
lending  his  own  money  to  another  upon  his  promissory 
note;  but  is  a  transaction  of  procuring  cash  for  another,  . 
and  of  taking  mercantile  paper  in  exchange,  neces- 
sarily involving  a  variety  of  *  hazards  and  trouble;  and 
in  dl  such  cases  10«.  per  cent,  seems  to  have  been 
adopted  as  a  reasonable  commission.  Now,  although 
the  bills  were  discounted  at  4  per  cent.,  and  the  peti- 
tioner charged  the  bankrupt  discount  at  the  rate  of 
5  per  cent.,  yet  the  extra  one  per  cent,  he  had  a  right 
to  appropriate  to  himself  as  del  credere  commission. 
Without  the  petitioner's  indorsement,  it  is  proved  that 
he  conid  not  have  obtuned  discount;  and  having  taken 
upon  himself  the  responsibility  attaching  to  the  charac- 
ter of  indorser,  he  is  surely  entitled  to  a  reasonable 
advantage.  In  Lee  q.  t  v.  Cass  (a),  had  there  been 
any  doubt  of  the  solvency  of  the  acceptor,  the  com- 
mission of  S|  per  cent,  would  have  been  allowed  to 
a  party  who  took  upon  himself  a  responsibility  similar 

(a)  I  Taunt.  51 1. 
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.  1833.        to  that  in  the  present  case^  and  charged  3 J  per  cent. 

Ex^Ttd  ^  consideration  of  that  act;  but  on  evidence  of  the 
9°"*  contrary^  namely,  that  the  acceptor  was  known  to  be 
in  good  circumstances,  and  his  credit  unimpeached, 
it  was  held  to  be  a  mere  colourable  shift.  So  in  this 
case  would  it  be,  were  it  not  established  in  evidence 
before  the  Court  beyond  a  doubt,  that  without  his 
guarantee  by  indorsement  the  bills  could  .not  have 
been  discounted  at  less  than  5  per  cent.  The  present 
is,  therefore,  a  case  in  which  the  bankrupt  is  in 
nowise  injured  by  the  petitioner  taking  to  himself  the 
1  per  cent,  as  his  del  credere  commission,  since  he 
must  at  all  events  have  paid  the  5  per  cent.  ,  And  even 
if  it  be  regarded  as  an  advance  to  the  bankrupt,  out  of 
the  funds  of  the  petitioner,  he  is  not  to  be  looked  upon 
as  a  mere  individual  advancing  money,  (in  which  .case 
we  admit  he  could  not  be  entitled  to  commission) ;  but 
he  is  entitled  to  stand  before  the  Court  in  his  mercantile 
character  as  a  bill  broker,  and  is  equally  entided  to 
commission  as  bankers  i^e. 

As  to  the  mode  in  which  the  petitioner  paid  the 
bankrupt  the  amount  of  the  bills  discounted,  namely, 
in  part  by  bills,  accepted  payable  in  London,  and  for 
which  the  petitioner  allowed  only  4  per  cent,  rebate  of 
interest, -7there  was  nothing  usurious  in  that  part  of 
the  transaction;  for  although  he  charged  5  per  cent, 
discount  for  the  bankrupt's  bills,  which  is  proved  to 
be  according  to  their  value,  it  is  also  proved,  that  the 
bills  given  in  exchange  were  discountable  at  4  per 
cent.,  and  therefore  an  equivalent  in  value  was  given. 
It  is  Uke  the  common  case  where  a  needy  man  goes  to 
borrow  money  of  a  silversmith,  and  in  orderto  realize 
the  cash,  receives  goods  from  him,  for  which  the  silver- 
smith charges  his  price,  and  the  borrower  sells  the 
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goods  and  puts  up  with  the  loss.     There  the  only        1833. 
question  ever  raised  in  Courts  of  law  or  equity  is,  whe-       ETparte 
ther  the  goods  are  of  an  equivalent  value  to  the  price        ^^^' 
set  upon  them  by  the  silversmith ;  and  if  so,  the  trans- 
action cannot  be  impeached.     On  the  whole,  we  con- 
tend, that  if  this  is  decided  to  be  a  loan  of  the  peti- 
tioner's money,  he  is  entitled  to  charge  lOs,  per  cent., 
according  to  the  case  of  Miisterman  and  Cowrie;  and 
if  held  to  have  been  done  under  the  character  of  bill- 
broker,  he  is  entitled  equally  to  the  10s*  commission, 
and  also  to  the  charge  of  11.  per  cent,  as  his  del  credere 
commission,   and  that  there  being  no  case  of  usury 
established,  the  petitioner  is  entitled  to  the  proof  sought 
for  by  the  petition. 

Mr.  Swanston  for  the  respondents.  The  manner  in 
which  the  circumstances  of  this  transaction  are  put 
together,  clearly  stamps  it  as  a  mere  mask  on  the  part 
of  the  petitioner,  in  order  to  gain  more  than  legal 
interest;  and  connecting  the  facts  of  the  charge  of  5 
per  cent,  discount,  and  10^.  commission,  with  the  sub- 
sequent allowance  of  only  4  per  cent,  rebate  of  interest 
on  the  bills  which  were  given  in  payment  of  those  which 
were  discounted,  the  matter  is  placed  beyond  a  doubt. 
There  is  also  great  obscurity  as  to  the  real  nature  of  the 
transaction,  arising  out  of  the  mode  in  which  the  peti- 
tioner has  stated  his  case.  In  the  petition  he  states 
himself  to  be  a  mere  bill-broker ;  while,  from  some  of  his 
affidavits,  it  appears  that  he  transacted  the  business  as 
discounter  with  his  own  money.  If  he  acted  in  the  ca- 
pacity of  bill-broker,  then  he  was  not  entitled  to  the  1 
per  cent.,  the  bankers  having  discounted  the  bills  for 
4  per  cent.:  and  he  ought  to  have  accounted ^  for  that 
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ISSS.  1  per  cent,  in  the  same  manner  as  every  other  agent, 
g^^^  who  would  not  be  allowed  to  take  such  an  advantage 
^^^^'  over,  and  such  additional  profit  against,  his  prindpaL  If 
he  acted  as  the  discounter  on  his  own  individual  aoooopt, 
he  has  no  right  to  the  charge  of  any  connnission  above 
5  per  cent.,  the  legal  interest.  But,  besides  this,  it  is, 
by  12  Arme,  stat.  2.  c.  16.  s.  2.  dedared  ill^al  for  any 
broker  to  take  a  higher  commission  than  i  per  cent, 
and  he  is  liable  to  the  penalty  of  SOL  for  every  offibnce. 

Mr.  Anderdon  in  reply  was  stopped  by  the  Court. 

Erskinb,  C.  J. — I  cannot  say  that  the  facts,  either 
on  one  side  or  the  other,  are  so  clearly  made  out  aa  to 
leave  my  mind  without  hesitation;  but  looking  at  the 
evidence  as  a  jury  would  regard  it,  and  exercising  my 
judgment  upon  the  whole  merits  that  are  disclosed  to 
the  Court,  I  feel  myself  warranted  in  saying  that  the 
usurious  contract  is  not  made  out. 

Two  grounds  are  taken  by  the  respondents  in  re- 
sistance of  the  petitioner's  claim.  The  first  of  these  is, 
that  the  petitioner  took  10«.  for  commission  beyond  the 
legal  interest  of  5  per  cent.  Now  if  this  were  made  out 
to  have  been  done  as  a  mere  contrivance  to  obtain  more 
than  5  per  cent.,  however  the  Court  might  think  a  cam- 
pensation  reasonable,  yet  the  law  must  have  ti|ken  its 
course,  and  the  whole  claim  of  the  petitioner  must  have 
been  forfeited,  on  the  ground  of  usury.  But  in  answer 
to  this  ihe  petitioner  says  he  took  the  commission  for 
the  trouble  of  his  arrangements,  and  for  the  expenses 
in  providing  the  advance  of  money  on  the  bills.  The 
,  cases  in  which  a  commission  has  been  allowed  are  cer- 

tainly those  of  bankers,  and  in  those  cases  the  reason- 
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ableiiess  of  the  amount  has  been  weighed  by  tibe  custom       18SS. 
irUdi  has  grown  up  in  such  dealings.    But  it  do^s  not      eIT^ 
follow  that  every  person  i.  entitled  to  the  charge  Of       "^ 
commission ;  for  if  it  were  the  case  of  a  party  advancing 
his  money  as  a  mere  capitalist,  and  not  in  his  me)rcan- 
t3e  character,  the  Court  would  hardly  find  any  ground 
to  support  such  a  transaction  as  reasonable.    In  this 
case,  however,  it  seems  that  the  petitioher  has  band 
fide  had  considerable  trouble  in  the  negotiation:  in  fact, 
it  is  sworn  to  be  his  trade;  and  although  the  extent  to 
which  he  carried  on  the  trade  does  not  in  any  degree  ap^ 
pear,  yet  the  evidence  on  this  part  of  the  case  is  so  strong, 
that  I  could  not  be  justified  in  saying  that  this  trans- 
action was  nothing  but  a  mere  cloak  or  shift  for  usury. 

Then  it  is  said,  that  the  petitioner  obtained  the  biUs  to 
be  discounted  at  4  per  cent.;  but  there  the  material  cir- 
cumstance is,  that  he  indorsed  them,  and  thereby  ren- 
dered himself  liable.  It  is  proved  that  he  couid  not 
otherwise  than  by  such  indorsement  obtain  a  discount 
of  less  than  5  per  cent.;  and  he  takes  the  I  per  cent  as 
his  remuneration,  or  del  credere  commission,  for  giving 
his  guarantee.  This,  I  think,  appears  to  be  a  fair  and 
hon&fide  explanation,  and  a  transaction  fully  justified 
in  principle  by  the  case  of  Lee  q.  t  v.  Cass  (a);  and 
one  by  which,  under  the  circumstances,  th6  bankrupt 
could  not  be  injured,  as  his  bills  were  not  discountable 
at  less  than5«per  cent.,  without  thepetitioner's  indorse- 
ment. 

But  then  again  it  is  said,  that  although  be  charged 
the  bankrupt  with  discount  at  the  rate  of  5  per  cent., 
yet  on  the  bills  which  he  paid  to  the  bankrupt  in  lievL 
of  cash,  which  had  some  time  to  run,  he  only  alfowed 

(a)  1  Taunt.  511. 
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1835.  lum  a  rebate  of  4  per  cent.  In  this,  I  think,  there  is 
£x  parte  no  evidence  of  usurious  contract  or  unfair  advantage 
over  the  bankrupt ;  for  it  is  in  evidence  that  they  were 
discountable  at  that  rate,  although  the  bankrupt's  bills 
were  not.  It  was  purely  a  question  of  comparative 
value ;  aild  the  g;iving  of  those  bills  in  lieu  of  cash  was 
not  the  consequence  of  any  prior  contract,  but  arose 
out'of  the  request  of  the  bankrupt,  and  was  as  great  a 
convenience  to  the  bankrupt  as  to  the  petitioner.  With 
respect  to  the  statute  of  Ant^e,  which  Mr.  Swansiam 
referred  to, — although  it  inflicts  a  penalty,  yet  as  it  does 
not  invalidate,  the  transaction,  I  think  it  has  no  bearing 
upon  the  present  question.  Therefore,  on  these  grounds, 
I  am  clearly  of  .opinion  that  there  is  no  evidence  of 
any  colourable  transaction  to  obtain  usurious  interest. 

.  .  Sir  John  Cross. — The  difficulty  I  have  had  in  this 
case  is,  that  the  petitioner  appears  to  shift  his  ground; 
for  in  his  petition  he  states  himself  to  have  transacted 
the  afiair  in  the  mere  character  of  bill-broker,  while  in 
his  affidavits  he  seems  to  state  that  he  advanced  the 
money  from  his  own  pocket.  I  am  rather  inclined  to 
give  credence  to  the  latter  explanation,  and  therefore 
.  am,  perhaps,  dbposed  in  this  part  of  the  case  to  differ 
from  my  learned  colleagues,  although  we  all  arrive  at 
the  unanimous  opinion  that  this  is  not  usury:  and  look- 
ing at  it  in  this  view,  the  question  is,  whether  the  taking 
of  interest  at  5  per  cent,  and  10«.  commission  is  usurious? 
I  think  not.  Usury  must  arise  out  of  a  previous  con- 
tract; it  must  be  proved  by  distinct  evidence ;  for  it  is 
contrary  to  every  principle  of  law  to  presume  the.  ex- 
istence of  fraud;  and  Courts  have  always  been  astute 
in  pronouncing  against  so  severe  a  penalty,  as  is  the 
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consequence  of  usury*.  I  cannot  bring  my  mind  to  1833. 
regard  a  discounter  of  a  bill  as  a  mere  lender  of  money  £x  parte 
on  his  own  account,  and  therefore  not  capable  of  charg- 
ing commission.  If  ^.  comes  to  B»  and  says,  ^' I  have 
100/.  which  is  payable  to  me  in  two  months'  time,  will 
you,  B.,  take  the  bill  and  discount  it?" — which  is  agreed 
upon — B.  has  in  this  single  transaction  all  the  risk 
and  trouble  and  duty  of  a  regular  mercantile  house, 
and  I  think  it  reasonable  he  should  have  a  fair  and 
reasonable  remuneration  in  the  sha^e  of  commission,  as 
miich  a»  a  banker  has  under  similar  circumstances. 
Besides,  as  a  mere  lender  of  money,  he  would  have  his 
right  to.  claim  his  debt  against  the  borrower  unlimited 
and  uiirestraiued ;  but,  as  a  bill-holder,  he  might  be 
exposed  to  greaJt  inconvenience  in  recovering  the  pay- 
ment in  liondon  or  elsewhere,  and  be  confined  to  his 
remedy^  in  a  great  measiu'e,  upon  the  bill.  For  these 
reasons  I  also  think  the  proof  should  be  admitted. 

Sir  G.  Rose. — ^We  have  in  this  case  to  exercise  the 
province  of  a  jury  upon  a  question  arising  on  a  point  of 
law,  disposing  of  the  facts.  On  the  result  of  evidence 
before  us,  we  have  to  decide  the  existence  of  an 
usurious  contract.  Now,  in  a  case  like  the  present,  we 
must  not  lose  sight  of  the  strong  feeling  that  has  always 
existed  in  the  minds  of  juries  in  favour  of  the  allowance 
of  a  reasonable  remuneration  for  trouble  and  expense 
in  the  negotiation  of  bills.  The  habits  of  business,  and 
the  regard  to  commercial  convenience,  have  been  the 
causes  of  that  feeling;  and,  I  think.  Courts  are  bound 
by  the  uniformity  of  the  verdicts  of  juries  upon  this 
class  of  cases.    The  result  of  the  case  of  Caatairs  v. 
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183S*       Siem^a),   where  the  former  law  on  duB  subject  wm 


Ejp^rti  much  diacnwed,  shows  how  much  jadges  are  now  in- 
^^^^  dined  to  foUow  the  finding  of  juries,  although  Ac 
opinions  of  their  predecessors  upon  this  questaon  had 
been  opposed  to  those  of  the  juries  over  whom  they 
presided*  Without  dns  indinatimi  on  die  part  of 
judges,  the  finding  of  juries  would  have  been  irrecon- 
dleaUe  with  die  ruling  of  judges;  and  that  drcmn- 
stance  has  given  rise  to  a  concesaon  fixim  the  bendi, 
firom  a  due  regard  to  die  convenienoe.  of  die  commer- 
cial world.  The  halnts  of  die  oommercisl  world  require 
die  aUowanoe  of  sudi  remunerationy  and  the  recogniaed 
and  universal  finding  of  juries  has  sanctioned  it. 

In  die  case  before  us  die  whole  question  is,  in  what 
character  did  the  transaction  take  placet  Was  the 
petitioner  a  bill-broker,  or  was  he  a  mere  capitalist 
advancing  his  money!  If  it  were  done  in  the  latter 
character,  I  have  no  hesitation  in  pronouncing  die 
transaction  usurious;  for  I  cannot  concede,  that  die  ex- 
ception in  fovour  of  bankers  is  to  be  extended  to  such 
limits.  That  it  is  confined  to  bankers  and  brokers,  and 
•canaot  be  extended,  is  a  principle  adopted  in  every  case. 
But,  upon  the  evidence,  I  find  sufficient  to  satisfy  my 
mind,  that  it  was  done  in  the  character  of  a  bill-broker, 
with  a  fair  and  ban&fide  intention  to  reasonable  ranu- 
neration;  andi  dience  I  arrive  at  the  conclusion,  that 
there  was  not  any  colourable  dealing  on  the  part  of  die 
petitioner  to  constitute  a  case  of  usury. 

The  proof  was  therefore  ordered  to  be 
admitted,  but  without  costs  (6). 

(a)  4  M.  &  S.  192. 

(6)  See  also  £x  ^arU  Gwyn,  ante,  12. 
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ISSS. 

Ex  parte  William  Mters^  William  Taylor,  John 
EwART,  and  Joseph  Christopher  Ewart. — In  the 
matter  of  Henry  Sudell.  BmUtingt, 

Ftbruary  11. 

This  was  the  petiticw  of  creditors^  canning  on  the  in  condaention 
business  of  brokers  at  London,   under  the  firm  of  b«  ^  dnw  upon 

himytnd  Accept* 

Ewart  Tajflor  &  Co.,  for  the  proof  of  616i;,  Is.  8dL,  ing  hit  dnib, 

C.  guaranteM  to 

aUeged  to  be  due  from  the  bankrupt  to  the  petitioners,  him  th«  pay- 

,       «      i»  11      .         .  inent  of  the 

under  the  foUowmg  curcumstances.  amoant  of  tU 

The  bankrupt,  previous  to  his  bankruptcy, — the  com-  HJ^^^e  be- 
miasbn  having  issued  against  him  on  the  7tb  August  ra^lTVheD^die 
1827, — carried  on  considerable  business  as  a  merchant.  ««n>^y«  •» 

'  ^  notyetdne. 

at  Blackburn,  m  Lancashire,  and  had  extensiv'e  deal*  ^^^>  ^^  *^^ 

the  looepluioei 

ings  with  the  petitioners;  which  dealings  consisted  of  have  become 

,    due,  and  JB.  htf 

pecuniary  advances  made  to  the  bankrupt  by  the  peti*  neglected  to 

provide  fiw 

tioners.    The  daim  was  founded  on  a  written  guaran-  them,  A.  \m 

•  ««««  •  ••  •«      entitled  to  piwe 

tee  given  by  the  bankrupt  to  the  petitioners,  m  the  the  amount 

r  11      •       X  against  C.'s 

foUowmg  terms :—  5,^,  under 

"  WoodfoM  Park,  8th  November  182S.  tM^Tx^ 
"  Messrs.  Ewart,  Myers  &  Co. 
"  Grentlemen, — ^In  consideration  of  your  allowing 
Messrs.  Lyne  and  Thomas  Sudell  to  draw  upon  you  to 
the  extent  ot  12,000/.,  and  your  accepting  three  drafts 
accordingly,  but  so  as  for  them  not  to  leave  more  than 
that  sum  running  upon  you  at  one  period,  I  hereby 
guarantee  to  you  that  amount;  it  being  distinctly  un- 
derstood, that  payment  of  these  drafts  is  to  be  pro- 
vided for  either  by  myself  ,  or  Messrs.  William  Lyne 
or  Thomas  SudeB,  in  direct  discountable  bills,  14  days 
at  the  least  before  they  fall  due;  and  I  also  guarantee 
the  due  payment  of  all  remittances  made  to  you  by 
Messrs.  WUUam  Lyne  and  Thomas  Sudell.    I  cannot 
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1833.  conclude  this  letter  without  expressing  my  thanks  for 
J~~V  your  confidence;  and  with  the  hope  that  the  arrange- 
Myers       ment  will  be  advantageous^  I  remain,  gentlemen^  very 

and  othen.  • 

respectfully,  your  obedient  servant, 

"  Henry  SudelT 
WUUam  Lyne  and  Thomas  Sudell,  the  parties  men- 
tioned  in  this  guarantee,  were  merchants  in  copartner- 
ship  at  Liverpool;  and  in  pursuance  of  such  guarantee 
they  from  time  to  time  drew  bills  ef  exchange  upon  the 
petitioners,  Ewart  Taylor  &  Co.,  at  three  months' 
date.  The  last  of  these  bills  was  dated  4th  July  1827, 
and  all  of  them  were  duly  p^d  by  the  petitioners  upon 
the  faith  of  the  guarantee.  Messrs.  Lyne  and  Sudett 
having  become  bankrupt  in  September  18S7,  there  was 
then  due  to  the  petitioners,  on  the  guarantee  account, 
the  above-mentioned  sum  of  6161/.  Is.  Sd.  The  peti- 
tioners had  applied  to  prove  this  sum  under  the  com- 
mission against  Henry  Sudell,  but  the  Commissioners 
rejected  such  proof,  on  the  ground  that  it  was  not  a 
contingent  debt  within  the  6  Geo.  4.  c.  16.,  and  was  a 
claim  for  damages,  which  the  Commissioners  could  not 
assess. 

Mr.  Kindersley,  for  the  petitioners.  This  was  a  con- 
tingent debt  at  the  time  of  the  bankruptcy  of  /f.  SudeU^ 
and  is  therefore  proveable  after  the  happening  of  the 
contingency,  within  the  provisions  of  the  d6th  section 
of  the  6  Geo.  4.  c.  16.  (a),  and  within  the  principle  laid 

(a)  The  woids  of  the  56th  section  are  as  follows : — "  If  any  bankrupt 
shall,  before  the  issuing  of  the  commission,  have  contracted  any  debt  pay- 
able upon  a  contingency,  which  shall  not  have  bappened  before  the  issuing 
of  such  commission,  the  person  with  whomsueh  debt  Jias  been  contracted 
'  may,  if  he  think  fit,  apply  to  the  Commissioners  to  set  a  value  upon  su,ch 
debt,  and  the  Commissioners  are  hereby  required  to  ascertain  the  value 


I 

SITTINGS  AFTER  HILARY  TERM,  3  WILLIAM  IV.  253 

down  in  the  case  of  Ex  parte  Tindal{a)»  .In  that  .case  l^SS. 
the  bankrupt^  by  marriage  settlement,  covenanted  to  Ex  parte 
cause  4000^  to  be  paid  to  his  wife's .  trustees  within  and  others. 
twelve  inonths  after  his  decease,  in  trust  to  pay  her  the 
interest  for  her  life,  in  case  she  survived  him,'and  after- 
wards the  principal  to  their  children;  but  if  they: had 
no  children,  to .  the  survivor  of  the  bankrupt  a^d  his 
wife,  his  or  her  executors  or  administrators;  and  it 
was  held,  that  this  was  a  debt  payable  on  a  contin- 
gency, and  proveable  under  the  commission.  Now 
although  the  claim  of  the  petitioners  in  this  case  was 
contingent  at  the  bankruptcy  of  H.  Sudell,  there  could 
be  no  inability  of  the  Commissioners  .to  assess  the 
amount  due  to  the  petitioners;  inasmuch  as,  from 
the  course  of  dealing  with  JET.  Sudell,  he  became 
their  debtor  for  the  bills  accepted  by  the  petitioners, 
at  the  times  such  bills  were  .i^ccepted.  .  [Sir  J* 
Crass.  Had  there  been  any  default  before  the  bank- 
mptcy,  so  as  to  make  the  guarantee  proveable  under 
the  commission?  Or  does  the  56th  section  of  thciBank- 
rupt  Act  extend  to  debts  which  are  incapable  of  valua^ 
tion?  And  can  you  contend  that  this  guarantee  by  H. 
Sudell,  to  make  good  the  deficiencies  of  Lyne  and 
Sudell,  was  capable  of  valuation  at  the  time  of  JFf  . 
Sudeir&  bankruptcy.^] 

Mr.  Montagu  and  Mr.  G.  Richards,  for  the  assig- 

thereof,  and  to  adroit  auch  person  to  prove  the  amount  so  ascertained,  and  to 
receive  dividends  thereon ;  or  if  such  value  shall  not  be  so  ascertained  befone 
the  contingency  shall  have  happened,  then  such  person  may,  after  such 
oontingiency  shall  have  happened,  prove  in  respect  of  sach  debt,  and  receive 
dividends  with  the  other  creditors,  not  disturbing  any  former  dividends ; 
provided  such  person  had  not,  when  snch  debt  was  contracted,  notice  of 
any  act  of  bankruptcy  by  such  bankrupt  committed."  .  < 
(a)  8  Bingh.  402. 


and  othen. 
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1833.  nees.  With  respect  to  this  claim  of  the  petitioners  on 
J~"  the  guarantee,  there  was  no  debt  contracted  payable  on 
IaIoHL  a  contingency  within  the  meaning  of  the  66th  section  of 
the  Bankrupt  Act;  and  nothing  that  occurs  afterwards 
can  make  it  a  debt,  if  it  was  not  so  before.  There  is  a 
great  difference  between  a  debt  payable  on  a  contin- 
gency, and  a  contingency  whedier  a  daim  will  ever 
become  a  debt.  The  case  of  Ytdlop  v.  Ebers  (a)  is  a 
strong  authority  against  the  right  of  proof  claimed  by 
the  petitioners.  That  was  an  action  of  assumpsit  for 
not  indemnifying  the  plaintiff  against  the  payment  of  a 
bill  of  exchange  under  the  following  circumstances. 
The  defendant,  on  certain  considerations,  undertook  to 
pay  the  balance  due  on  the  bill,  of  which  the  plaintiff 
was  acceptor;  and  he  afterwards,  by  a  new  undertak- 
ing, engaged  to  deliver  up  the  acceptance  to  the  plain- 
tiff within  a  month,  or  to  indemnify  him  against  it. 
The  defendant  became  bankrupt,  and  did  not  pay  or 
give  any  indemnity;  and  the  plaintiff  was  obliged  to 
take  up  the  bill,  the  defendant  having  then  obtained 
his  certificate.  It  was  held,  under  these  circumstances, 
that  the  plaintiff  could  not  have  proved  in  respect  of 
this  promise  imder  the  defendant's  commisBion,  eitiier 
for  a  debt  not  payable  at  the  time  of  the  bankruptcy,  or 
for  a  contingent  debt,  or  in  tiie  character  of  a  surety,— 
and  therefore  that  the  bankruptcy  was  no  defence. 
The  same  principle  was  acted  on  in  the  case  of  Atwood 
V.  Partridge  (i),  where  the  bankrupt  had  covenanted  for 
the  due  payment  by  A.  B.  of  a  premium  upon  a  policy  of 
insurance,  which  had  been  effected  to  secure  a  debt  due 
from^.Atotheplaintiffi  The  premium  beoame  due  on 

(a)  1  B.  &  Add.  698.  (h)  4  Bing.  909. 
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the  17th  June,  and  being  unpaid  by  A.  B.,  or  the  bank* 
rapt,  was  paid  by  the  plaintiff  On  the  SOth  June  the 
bankrupt  obtained  his  certificate ;  which,  it  was  held, 
did  not  diflcbarge  him  from  the  amount  of  the  premium, 
as  it  was  not  a  debt  proveable  under  the  56th  section 
of  the  6  Geo*  4*  c.  16«,  but  a  mere  claim  for  unliquidated 
daoiages*  Those  who  contend  that  a  guarantee  like  this 
comes  within  the  56th  section  of  the  Bankrupt  Act, 
mu8t,  instead  of  the  word  **  debt,**  which  is  mentioned 
in  that  8ecti<»i,  read  the  word  **  Uabilityi*  for  the 
dauae  says  nothing  about  a  Uabitity,  but  is  merely 
confined  to  a  debi.  But  how^  can  any  value  be  set  on  a 
liability?  Would  any  actuary  be  able  to  calculate  it? 
In  Ex  parte  Tind(d{a),  though  the  debt  there  was 
held  to  be  proveable  as  a  contingent  debt,  yet  the  Chief 
Justice  admits  there  was  a  difficulty  in  putting  a  value 
upon  it*  And  here  the  di£5culty  would  be  insurmount- 
able, in  affixing  a  value  to  the  Uability  incurred  by  this 
guarantee.  In  Ex  parte  Davis  (i),  the  contingency 
depending  upon  the  separation  of  the  husband  and  wife, 
and  of  the  widow's  not  marrying,  was  held  not  to  be 

4 

within  the  56th  section,  it  not  being  capable  of  va- 
lu^on. 


1833. 

Ex  parte 

Myebs 

and  otheiB. 


EasKiNB,  C.  J* — ^The  question  comes  to  this :  ad- 
mitting the  debt  to  have  been  incapable  of  valuation 
before  the  happening  of  the  contingency,  yet  after  the 
contmgency  has  kappenedj  whether  a  value  cannot  now 
be  pat  upon  it. 


Mr. 


,  in  reply.    The  question  is,  whether    F^bnury  15. 


(a)  1  Dea.  &  Chit.  291 ;  5.C.  1  Mont.  376;  8  Bing.  402. 
(6)  1  Hont  2S7. 
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1833,  this  guarantee  by  Sudelt  is  a  debt  proveable  within  the 
eT^w  intcDt  of  the  act?  Can  it  be  contended  with  any  show 
ii^oihw».  of  reason,  that  though  the  bankrupt  is  deprived  of  the 
whole  of  his  property,  yet  that  there  should  neverthe- 
less remain  pecuniary  demands,  to  which  he  is  to  con- 
tinue liable?  The  position  of  this  clause  in  the  act 
throws  light  upon  the  intention  of  the  legislature.  After 
various  sections  providing  for  proofs  under  various  cir- 
cumstances,— and  amongst  them  section  53,  which  per- 
mits the  creditor  to  receive  a  dividend  in  the  case  of 
bottomry  and  respondentia  bonds,  where  the  loss  hap- 
pens after  the  bankruptcy, — comes  the  section  in  ques- 
tion, which  was  clearly  intended  to  provide  for  all  other 
kinds  of  contingencies  than  those  already  expressly 
mentioned. 

FOraaTy  IS.  Erskine,  C,  J,. — In  this  Case  Messrs.  Myert  Tartar 
and  Ewart  petition  to  prove  against  the  estate  of 
Henry  Sudell  for  the  sum  of  6161/.,  for  monies  lent 
and  advanced  on  the  &ith  of  a  guarantee;  the  proof 
having  been  rejected  by  the  Commissioner,  this  peti- 
tion is  presented  praying  leave  to  prove. 

It  appears,  that  on  the  faith  of  the  guarantee  several 
bills  were  drawn  by  Messrs.  Lyne  and  Sudell,  all  of 
which  were  duly-paid,  except  a  balance  of  6161/.,  which 
forms  the  debt  here  sought  to  be  proved.  The  proof 
is  opposed,  on  the  ground  that  Henry  Sudetl  had  not 
contracted  any  debt  when  the  commission  issued,  but 
merely  a  liability ;  and  that  to  entitle  the  pedtioners  to 
prove,  a  mere  liabilUy  is  not  sufficient,  unless  there  be 
an  actual  existing  debt  The  question  arises  upon  the 
construction  of  the  56th  section  of  the  6  Geo.  4.  c.  16.  (a) 

(a)  Se«  onW,  p.  2&2,  note. 
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In  this  case,  the  bills  were  nol  due  when  the  com-  1835. 
mission  issued,  but  became  so  when  the  proof  was  ten-  £^  '. 
dered  before  the  Commissioners;  so  that  the  contin-       Mybri 

and  others. 

gency  had  then  actually  happened,  on  the  happening  of 
which  the  bankrupt  was  to  become  liable. 

But  it  is  contended,  that  this  case  does  not  fall 
within  the  second  branch  of  the  clause,  because  it 
could  not  be  brought  within  the  first  branch  at  the 
time  of  the  bankruptcy;  as  the  contingency  was  not 
then  capable  of  valuation  by  any  mode  of  calculation. 
I  do  not  think  that  argument  a  sound  one;  being  of 
opinion,  that  the  second  branch  of  the  section  has 
reference  to  the  same  contract  as  the  first.  - 

Under  the  7  Geo,  1.  c.  31.,  such  a  liability  as  the 
present  one  would  not  have  been  proveable  under  the 
section  making  bills  proveable,  though  not  due.  There 
b,  however,  some  difference  between  the  words  of  the 
two  sections;  and  it  might  be  said,  that  this  gave  fair 
scope  for  an  argument,  that  the  difference  was  great 
enough  to  enable  a  bill  to  be  proved,  even  under  the 
51st  section  of  the  6  Geo.  .4.,  though  the  bill  was  not 
yet  due.  But  it  is  not  necessary  to  go  into  the  con- 
sideration of  that  point,  because  I  am  clearly  of  opi- 
nion,  that  this  debt  is  proveable  under  the  second 
branch  of  the  clause. 

In  Ex  parte  Lewis  (a),  A.  advanced  SOOO/.  to  £.,  to 
be  repaid  on  a  certain  day,  and  secured  by  bond  of  C, 
conditioned  that  if  B*  made  default  in  payment  on  the 
day  named,  C  should  pay  in  one  week.  C.  became 
bankrupt,  and  B,  afterwards  made  default.  It  was  held, 
that  tiie  debt  was  proveable  under  Cs  commission. 
In  that  case  the  former  one  of  Ex  parte  Grundy  (6) 

(a)  Mont.  &  M.  426.  (6)  Ilnd.  393. 

VOL.  II.  8 
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IBSS,  was  referred  to,  where  the  question  might  have  heen 
Ex  parte  raised,  but  was  not;  the  counsel  conceiYing  it  useless 
and  oUu».  •  BO  to  do.  Both  these  cases  are  directly  in  point,  and 
confirm  me  in  the  opinion  I  entertain,  that  this  debt  is 
proveable  under  the  second  branch  of  the  56th  section 
of  the  Bankrupt  Act.  In  Ex  parte  Grundy  the  Lord 
Chancellor  says,  the  Commissioners  are  not  required, 
nor  is  it  necessary  for  them,  to  set  a  vahie  upon  a  con- 
tingency which  has  happened. 

The  whole  question  in  this  case  appears  to  be, 
whether  the  Commissioners  could  have  set  a  yalne 
upon  this  debt,  or  liability,  before  the  happening  of  the 
contingency. 

Looking  into  th^  statute  itself,  it  becomes  obvious, 
from  a  consideration  of  the  clauses  immediately  pre- 
ceding the  one  now  under  consideration,  that  it  was 
not  the  intent  of  the  legislature  to  confine  parties  to 
matters  which  were  strictly  *'  debts,**  for  which  an 
action  of  debt  could  be  brought;  but  to  let  in  piroof  on 
all  kinds  of  Uabilities  and  dealings,  which  in  eqi^i^ 
would  end  ip  a  debt,  on  the  one  hand, — and  to  release 
the  bankrupt  from  all  mannier  of  cla]m3,  on  the  other. 
This  may  be  inferred  from  the  words  of  the  51st 
section;  for  though  the  first  words  of  that  section 
are,  "  that  any  person  who  shall  have  given  credjt  to 
the  bankrupt  upon  valuable  consideration^  for  any 
money/'  Jipc.  *'  which  shall  not  have  become  payable 
when  such  bankrupt  committed  an  act  of  bankrtqptcy, 
shall  be  entitled  to  prove  such  debt,  as  if  the  same  was 
payable  presendy,  and  to  receive  dividends  ;*' — ^yet  tiie 
latter  branch,  as  to  interest,  says,  ''deducting  only 
thereout  a  rebate  of  interest  for  what  he  shalL  so 
receive,  at  the  rate  of  5  per  cent''  prior  to  die  time 
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the  debt  would  have  become  payable*    Now,  it  ii        1833. 
perfectly  clear,  that  all  parties  to  a  bill,  such  as  a      sT^e 
distant  indorsee,  might  prove  against  the  drawers  as     ando^n. 
for  a  debt ;  bat  it  is  equally  clear,  that  no  action  of 
debi  would  lie.     The  act  contemplates  proof  on  liabili- 
ties to  be  afterwards  converted  into  debts.     Ex  parte 
lindal  is  also  an  authority  for  this ;  for  though  in  the 
early  part  of  the  judgment.  Sir  N.  Tindal  shows  that 
an  action  of  debt  might  in  that  case  have  been  brought ; 
yet  he  afterwards  adds,  **  But  those  authorities  are 
merely  as  to  the  form  of  action,  whether  it  should  be 
debt,  or  covenant;  and  do  not  affect  the  substance  of 
the  case,  which  is,  whether  a  sum  of  money  is  payable 
by  the  contract.*' 

The  substance  of  this  case  is,  whether  the  sum  was 
payable  uppn  a  contingency ,  which  after  circumstances 
would  mature  into  a  ^bt.  I  never  knew  it  argued 
before,  that  the  liability  under  a  guarantee  was  not  a 
debt;  the  objection  taken  in  such  cas^s  always  has  beien, 
as  to  the  contingency,  whether  too  rewpte,  &c.,  as  in 
Ex  pgrte  Mi^ctt  (a)  and  Ex  parte  GarUmd  (6).  I  am 
therefore  of  ojj^nion,  that  the  proof  in  this  case  ought 
tpbe 


Sir  J.  Cuoss. — ^I  entirely  concur  \x\  the  judgment 
pronounced  by  the  Chief  Ji^idge  (c). 

Sir  6.  Rose. — I  also  concur.    I  never  before  heard 


(a)  14  Ve«.  189.  (h)  10  Ves.  110. 

(e)  His  Honor  declined  giving  the  reasons,  on  account  of  the  ahcenoe 
of  the  counsel  on  both  tides,  but  afterwards  intimated  that  his  concurrence 
was  founded  on  the  point  of  fact,  that  the  terms  of  the  guarantee,  (which 
are  specified  in  italics  antej  p.  7&\,)  made  the  bankrupt  a  principal,  as  well 
as  surely. 
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1883.  it  doubted^  that  a  debt  under  a  guarantee  was  prove- 
£x  parte  Able  under  a  bankruptcy,  after  the  contingency  had 
and  oUum.  happened.  I  may  safely  assert,  that  my  recollection 
furnishes  fifty  cases  in  which  that  has  been  done.  In 
all  the  cases,  team  Ex  parte  Adney  {a)  downwards,  it 
never  was  objected  that  a  guarantee  was  not  a  debt 
proveable;  the  doubt  as  to  whether  proveable,  or  not, 
always  depending  on  the  nature  of  the  contingency. 
The  common  undertaking  to  replace  bank  stock, 
cannot  be  called  a  debt;  nevertheless  it  would  be 
proveable,  unless  one  of  the  terms  of  the  undertaking 
included  some  contingency;  the  reason  of  which  is, 
that  there  was  a  fair  equitable  undertaking,  which 
ought  to  be  rendered  available  against  the  bankrupt's 
assets. 

Another  circumstance  would  render  it  very  hard  to 
exclude  proof  under  this  guarantee;  which  is,  that 
after  the  contingency  has  happened,  it  becomes  an 
actual  debt  due  by  the  person  who  guarantees.  It 
would  have  been  much  better,  if  the  words  of  this 
section  of  the  act  of  parliament  had  followed  the  cer- 
tificate in  Ex  parte  Adney  {a)\  where  the  judges 
certified  that  the  transaction  was  an  engagement,  and 
that  it  rested  on  a  contingency^  whether  this  engage- 
ment would  ever  become  a  debt  or  not.  I  cannot  enter- 
tain the  slightest  doubt  but  that  the  petitioner  is 
entitled  to  prove,  in  the  case  now  before  the  Court. 

(a)  Cowp.  460. 
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1832. 

£z  parte  Jose  .Ventura  de  Aguierrb  Solarte, 
Thomas  Abell,  and  Ansblmo  db  Arroyave,  As- 
signees of  Joaquin  Ruez  de  Alzedo. — In  the  mat- 
ter of  Lionel  Knowles,  Lionel  Knowles  the 
younger,  and  Stephen  Hartley  Knowles.  -    ^5?^**" 

JVMM  20.' 

This  petition  stated,  that  previous  to  the  month  of  ii.  discoantsfor 
November   1825,  Ahedo  carried   on   business  as  a  afterwaidsbe- 
Spanish  merchant  in  London,  and  the  Knowles*  car-  ^ll^bUlsdnwii 
ried  on  the  business  of  woollen  manufacturers  in  York-  i/.&s. -^M^of 
shire.     For  several  years  before  his  bankruptcy  Alzedo  ^^^^L, 
was  in  the  habit  of  discounting  bills  for  the  Knowles',  '^™*?« ^: 

^  '  niptcy,  and  the 

they  drawing  such  bills  on  Dyer  and  Swayne,  wool-  twooihenafter- 

^  ^  ^  ^     ^  wards;  none  of 

staplers,  in  London.    This  mode  of  dealing  was  after-  ^^^  ^^  i»id 

by  the  aocept- 

wards  changed;  and  the  course  was,  that  the  Knowles*  on,andii.giTM 

'  no  notice  to 

sent  to  Alzedo  biUs  drawn  on  Dyer  and  Swayne,  and  JT.  &  Co.  of 
then  drew  upon  Alzedo  for  the  precise  amount,  and  — ir«u,  that  ii! 
afterwards  discounted  Alzedo*%  acceptances  with  their  thefinUufi^but 
own  bankers ;  Alzedo  receiving  the  amount  of  the  bills  Sro  o\f«nk* 
drawn  by  the  Knowles*  on  Dyer  and  Swayne,  when  at  tJt^A!tw^ 
maturity,  and  paying  the  amount  of  his  own  to  the  5*^*'^2i*th 
holders  of  them  when  due.    On  the  25th  November  1825  ^  P-  ^  s.,  and 

received  from 

Alzedo  became  bankrupt;  on  the  3d  December  1825  himinietnni 

'his  acceptances 

the  Knowles*  were  also  declared  bankrupts;  and  on  the  for  the  precise 

-  amount,  which 

13th  December  1825  Dyer  and  Swayne  became  bank-  ther  discounted 
rupts.    At  the  time  of  the  bankruptcy  of  the  Knowles* ^  bankers,  but 
Alzedo  held  three  bills  of  exchange,  which  he  had  being  paid  by 
received  under  the  first  mode  of  dealing,  which  were  bankrupt  him-* 
drawn  by  the  Knowles*  on  Dyer  and  Swayne;  namely,  j^n  due)*the7 
One  dated  12th  December  1822,  for  500/.,  payable  STho^di^ud!^ 
at  two  months.    Another  dated  13th  August  1825,  for  ^^ ^: ^, Co'* 

°  '  commission,  A, 

having  never  negotiated  the  five  bills  sent  him  by  K.  &  Co. : — HeM,  that  his  assignees  could 
not  prove  them  under  K»  6c  Co.'s  commission. 

VOL.  II.  T 
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1882.       £75/.  4s.5  payable  at  four  montlis.     And  the  third  dated 
^Z^^      5th  September  18S5,  for  1000/.,  payable  three  months 

and  ot£^.     '^^^  ^*^*    ^  ^^  ^^^  ^^  ^'^^  discounted  for  the 
Knotoles'. 

Ahedo  also  held  five  other  bills  drawn  by  the 
Knofoles*  on  Djfer  and  Swayne^  payable  respectirely 
three  months  after  date;  viz.  One  for  898/.  14«.,  dated 
1st  September  1825.  Another  for  690/.  4«.,  dated  4ih 
October  1825.  Another  for  293/.,  dated  I7th  October 
1825.  Another  for  998A  4s.,  dated  25th  October  1825. 
And  another  for  896/.  17s.,  dated  8th  November  1825. 
The  consideration  for  which  was  five  other  bills,  ac- 
cepted by  Ahedo  for  the  Knou)les\  under  the  second 
mode  of  dealing ;  which  last-mentioned  bills  had  been 
proved  under  the  commission  against  Alzedo^  and  a 
dividend  of  10s.  lOd.  paid  on  them. 

The  petition  prayed  that  the  petitioners  might  be 
permitted  to  prove  the  amount  of  all  the  eight  bills 
against  the  Knowles*  estate,  after  deducting  therefirom 
86/.  4fi9.  Sd.  due  from  Ahedo  to  the  Knofcks\ 

The  affidavits  stated  that  the  bill  for  500/.  was  not 
presented  for  payment  to  Dyer  and  Swayne,  and  that 
no  notice  of  its  dishonour  was  ever  given  to  tbe 
Knou>les\'  and  that  if  it  had  been  so  presented,  tbe 
Knowks*  had,  at  the  time  it  became  due,  ample  funds 
of  Dyer  and  Swayne'^  in  their  hands  to  take  it  up* 
The  bills  for  278/.  Ss.  and  1000/.  became  due  aft;er 
the  bankruptcy  of  the  Knowles\  The  other  five  bills 
drawn  by  the  Knowles*  and  accepted  by  Ahedo,  had 
been  proved  by  the  holders  under  Knowles*  commis* 
sion,  and  a  dividend  of  5^.  had  been  paid  on  them. 

Mr.  Montagu  and  Mr.  Smmston  for  the  petitionera. 
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If  any  party  on  a  bill  iscpmpelled  to  pay  it,  on  account  1^$||« 
of  the  failure  of  the  acceptor,  it  may  be  proved  ^Tj^ 
under  the  commission  against  the  acceptor,  although  it  ^^1?" 
was  not  paid  until  after  the  commission  issued.  This 
doctrine,  upon  which  the  Court  of  King's  Bench  were 
divided  in  Cowley  v.  Dunhp  (a),  was  afterwards  recog'* 
niced  in  Buckler  v«  Butiivani  (&),  and  subsequent  cases. 
This,  however,  is  not  a  case  of  mere  accommodation 
paper,  but  is  one  upon  cross^biUs*  We  contend,  that 
the  bilk  given  by  Alzedo  form  a  good  consideration 
for  those  in  Alzedo*B  hands,  and  entitle  his  assigneeis 
to  prove  for  their  amount.  Ex  parte  M^tea\fe{e)* 
[Sir  Q.  Roee.  How  can  you  prove  these  bills,  without 
diowing  that  you  have  paid,  or  are  in  a  situation  to 
pay,  those  which  you  gave  as  a  consideration  for 
tbemt(d)  It  is  quite  clear,  that  if  an  action  at  law 
were  brought  to  recover  payment  of  them,  a  Court  of 
Equity  would  restrain  the  parties  from  proceeding  in 
it,  on  evidence  of  their  inability  to  pay  the  latter  bills 
given  by  them.]  A  Court  of  Equity  would  only 
vestrain  the  recovery  of  a  greater  amount  than  what 
the  opposite  party  were  in  a  situation  to  pay.  Besidesi 
If  the  right  to  prove  is  denied  to  the  petitioners,  and 
the  Knowles*  obtain  their  certificate,  the  petitioners* 
Tights  are  for  ever  barred  by  it,  and  they  are  without 
remedy.  The  proof  of  a  debt,  which  must  at  all  events 
be  due,  is  not  to  be  rejected  because  there  is  a  ques* 
lion  to  be  tried  between  the  bankrupt's  estate  and  the 


(d)  7  T.  R.  665.  (6)  3  Ewt,  72. 

(«)llVw.404. 

{d)  See  Sarratt  y.  Auitin,  4  Taant.  201,  and  the  cases  cited  in  argument, 
md.  204, 

T« 
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ISS2.       creditor;  although  it  may  be  proper,  that  no  dividend 
•^~^      should  be  paid  on  the  proof  until  the  question  is  deter* 

^'o^ftK      JJ^®^*    Ex  parte  AcJcroydid), 

The  whole  question  here  is,  not  the  admission  of 
proof,  but  the  amount  of  the  dividend  to  be  received. 
A  Court  of  Equity  does  not  nullify  the  debt,  but  merely 
guards  against  a  legal  right  from  operating  unjustly, 
by  the  receipt  of  too  large  a  dividend.  Ex  parte  dan" 
ricarde{b\  Ex  parte  Curtis^  Ex  parte  hee^  Ex  parie 
Browne  (c).  If  the  bills  in  question  had  been  nego- 
tiated, then  no  doubt  could  have  been  raised  agunst 
the  right  to  prove. 

The  respondents  set  up  a  pretence  of  an  agreement 
not  to  prove;  we  deny  the  existence  of  such  an  agree* 
ment;  but  even  if  it  had  been  made,  this  Court  would 
not  allow  it  to  stand,  it  being  quite  inconustent  with  the 
duties  of  assignees  (who  are  mere  trustees)  to  be  parties 
to  any  such  agreement.  Let  us  suppose  that  Alzedo 
accepts  a  bill  of  KnatDle8\  in  consideration  of  a  cross- 
bill  drawn  by  Knowles'  and  accepted  by  Dyer;  here,  it 
must  be  admitted,  there  would  be  a  reciprocal  valuable 
consideration,  unless  the  whole  is  to  be  considered  a 
nudum  pactum.  In  this  case,  also,  the  parties  are  in 
possession  of  reciprocal  negotiable  securities,  and  if 
they  had  remained  solvent,  there  can  be  no  doubt  as  to 
their,  mutual  liability.  .  Does  then  insolvency  alter  the 
case?  It  is  stated,  theit  Alzedo,  by  having  neglected 
to  prove,  lost  the  benefit  he  might  have  had.  But  the 
estate  of  Knowles'  received  the  full  negotiable  value, 
and  if  Alzedo  is  deprived  of  his  reciprocal  right  of 
proof,  that  value  will  be  clear  gain  to  Knotoles*  estate. 

(o)  1  G.  &  J.  391.  (6)  C.  B.  L.  172. 

(c)  Ibid,  174;  but  see  Ri  Bovnets  and  Podmare,  ibid. 
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If  bankruptcy  is  to  alter  the  rights  of  the  parties,  such       IS32, 
alteration  must  extend  to  both  sets  of  bills.    A  proof      ETparte 
having  been  made  under  one  set,  this  Court  is  called     ^^^[^ 
upon  to  prevent  proof  under  another  set.    It  might 
have  been  a  question,  whether  any  proof  in  the  first 
instance  should  be  allowed;  but  one  proof  having  been 
already  made,  the  other  proof  ought  also  to  be  allowed. 

Mr.  Wright  and  Mr.  Paiteson  for  the  respondents* 
As  to  the  first  three  bills,  we  contend  that  the  one  for 
500/.  is  not  proveable,  because  no  notice  of  its  dis- 
honour was  ever  given.  And  as  to  the  two  others,  notice 
ought  likewise  to  have  been  given  of  the  dishonour  of 
them,  even  although  they  fell  due  after  the  bankruptcy 
of  the  Knowles\a).  But  before  Alzedo's  assignees 
can  be  admitted  to  prove  under  Knowles*  commission, 
the  acceptances  given  by  Alzedo  must  be  paid(&). 
For  where  there  have  been  cross-paper  transactions 
between  two  parties,  who  both  become  bankrupt,  and 
the  bills  are  dishonoured  on  each  side,  the  proof  between 
the  two  estates  must  be  confined  to  the  cash  balance, 
without  regard  to  the  dishonoured  bills.  Ex  parte 
Earle{c).  So,  where  part  of  the  account  between  two 
bankrupt  houses  consisted  of  bills,  that  might  be  proved 
against  both  estates ;  Lord  Eldon  held,  that  there  could 
be  no  proof  in  respect  of  those  bills,  as  between  the 
two  houses,  unless  there  was  a  surplus  after  satisfying 
the  holders  of  the  bills.  Ex  parte  Rawson  (d).  And  in 
another  case,  also,  where  cross-paper  had  passed  between 
two  houses  who  became  bankrupt,  it  was  held,  that  as* 

(a)  Bayky  on  Bills,  70.  (6)  Ex  parte  BUufuun,  8  Ves.  531. 

(0  6  Veaey,  833.  (rf)  1  Jac.  274. 
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ISStL  between  the  two  estates  no  proof  could  be  nuide»  in 
^~T  lespect  of  the  bad  papery  or  the  excess  of  damage 
f?:^^     efentually   sustained   on  that    account.      Er  ptiHt 

Walker  {a). 

Mr,  MimUigu,  in  reply.  The  case  of  Em  parie 
Walker  b  a  case  so  little  to  be  understood  from  the 
report  of  it^  that  I  take  it  to  be  no  authority.  And  as 
to  the  case  of  Ex  parte  Earle,  it  has  been  held  in  a 
much  more  recent  case,  that  where  a  party  was  a  cre- 
ditor of  the  bankrupt  on  a  cash  .balance^  and  was  undw 
acceptances  for  the  bankrupt's  accommodation,  which 
were  not  paid  at  the  bankruptcy,  and  having  receiyed 
from  the  bankrupt  bills  of  exchange  and  a  promissory 
note  to  a  larger  amount  than  the  cash  balance,  which 
were  n^otiated  by  the  creditor,  on  the  principle  of  ex* 
dnding  the  dishonoured  paper  on  both  sides,  be  was  not 
allowed  to  prove  the  cash  balance;  Ex  parte  Read  (b). 
As  to  the  want  of  notice  of  the  dishonour  of  the  SOW* 
bill,  this  is  the  first  time  that  that  objection  is  started  % 
it  was  never  taken  before  thd  Commissioner*  There 
can  be  no  doubt,  that  this  debt  is  capable  of  being 
berred  by  die  certificate.  The  proper  course  to  be 
taken  is,  to  restrain  the  receipt  of  the  dividends^  until 
the  estate  of  Alzedo  has  paid  dividends  on  his  accept* 
anoes  equal  in  amount  to  what  it  may  be  entitled  to 
receive  on  the  acceptances  of  the  Knoudei, 

Ersxivb,  C.  J.--The  eight  bills  in  this  case  stand 
\xk  three  different  situations.  The  first  three  are  bills 
actually  discounted  by  Alzedo,  and  the  five  others  are 

(a)  4  Vesey,  37S.  (6)  1  Gk  H  J.  SS4. 
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Bierely  receWed  in  exchange  for  cross-acceptances  of       IBS2* 

Of  the  first  three,  that  for  500^  stands  apart  from  ^oS!L 
the  two  others.  Although  it  was  discounted  by  AbedOi 
jet  it  was  never  presented  to  Dyer  and  Swayne  for  pay- 
menti  and  consequently  no  notice  of  the  dishonour  of  it 
was  given  by  Aizedo  to  the  Messrs.  Knowles.  This,  I 
think,  is  a  fatal  objection  to  its  being  proved. 

With  regard  to  the  other  two,  although  no  notice  of 
the  dishonour  was  given,  yet,  as  they  feU  due  after  die 
bankruptey  of  Messrs.  Knowhs^  no  notice  was  requisite, 
and  therefore  the  proof  as  to  them  should  be  admitted. 

As  to  the  five  other  bills,  I  am  of  opinion  that  the  proof 
ought  not  to  be  admitted.  If  Aizedo  had  negotiated 
dieai,  there  is  no  doubt  but  that  the  holder  might  have 
proved  t]iem>  if  he  had  given  a  good  consideration  for 
then ;  but  as  they  are  still  in  Altedo'n  hands,  the  ques<- 
tion  is,  what  consideration  has  he  given  ? — the  answer 
is,  counter-acceptances,  which  are  unpaid,  and  for 
mtAA  he  is  not  in  a  situation  to  enaUe  him  to  give  any 
iiideamity»  This  is  in  fact  no  consideration,  and  there- 
fort  I  think  the  proof  for  the  five  bills  must  be  rejected. 

Sir  Jk  Cross. — The  whole  question  is,  what  consi- 
deration Aizedo  has  given  for  the  last  five  bills ; — none 
has  been  given ;  they  therefore  create  no  debt,  without 
which  a  party  cannot  prove.  The  amount  of  the  divi- 
dends paid  under  each  estate  does  not,  in  my  opinion^ 
alter  the  case.  I  think,  tlievefore,  the  proof  of  them 
must  be  rejected ;  and  as  to  the  three  others,  I  en- 
tirely concur  in  the  judgment  of  his  Honour  the  Chief 
Judge. 
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1832.  Sir  G.  Rose. — I  think  the  case  of  Sarreit  v.  Ausiin{a) 

£z  poxte  decisive  on  this  point,  and  that  the  proof  of  the  five 
andothm.  ''^^  ™^^  ^  rejected.  Suppose  that  Alzedo  had 
brought  an  action  for  the  recovery  of  the  amount  of 
them,  it  is  admitted  that  an  injunction  might  be  obtained 
to  restrain  it.  On  coming  to  dissolve  that  injunction, 
it  is  clear  that  the  payment  of  the  dividend  of  IQs.  lOrf. 
could  not  help  him ;  he  must  pay,  or  give  indemnity  for 
the  whole  SOs.  in  the  pound,  before  he  could  dissolve 
the  injunction.  From  tlie  circumstance  of  his  bank- 
ruptcy, it  is  evident  he  could  give  no  indemnity.  Ano- 
ther test  is,  would  these  five  bills  form  a  good  petition- 
ing creditor's  debt  ?  It  is  clear  they  could  not,  as  no 
consideration  was  in  fact  given  for  them.  And  if  they 
would  not  constitute  a  good  petitioning  creditor's  debt, 
so  neither  are  they  proveable  under  a  commission.  As 
to  the  three  other  bills,  I  concur  in  the  judgment 
already  given. 

The  proof  was  therefore  admitted  of  die 
278/.  and  1000/.  biUs^  and  the  petition 
dismissed  as  to  the  others.  Costs  of 
each  party  to  be  paid  out  of  their  respec- 
tive estates; 
< 

(a)  4  Taunt.  301. 


< 
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1832. 

Ex  parte  Wiggins. — In  the  matter  of  Nicholls  

_  _  Southampton 

and  another.  BuUdingt, 

rp  ^  June  29. 

IHE  petitioner  in  this  case  had  let  a  cart-horse  on  Tr.,ahone- 

contrictor,  lets 

hire  to  the  bankrupts,  who  were  ironmongers.  .  They  out  a  cart-hone 
had  retained  it  in  their  possession  for  twelve  months  Co.,  who  have 
previous  to  their  bankruptcy,  when  the  assignees  laid  UtrionlnoiT' 
claim  to  it  as  being  in  the  reputed  ownership  of  the  m^th,  uidi^'en 
bankrupts,  and  refused  to  give  it  up;  and  the  petitioner  ^!!1^^' 
now  prayed  that  they  might  be  directed  to  restore  it  to  ^**  tolTir"***- 

him.  aignces,  a»  be- 

ug  in  their  re- 

.    The  Court  having  directed  a  vivd  voce  examination  patadowner- 

ship. 

of  witnesses,  to  show  more  clearly  the  nature  of  the     onapetitioii 

by  the  owner 

bankrupts'  possession  of  the  horse  at  the  time  of  their  for  the  re-de- 

,      ,         ^  livery  of  the 

bankruptcy,  honi,anda 

vivA  voce  ezami* 
nation  of  wit- 

Mr.  Montagu,  for  the  petitioner,  caUed  two  witnesses,  ^^^  „ 
who  proved  that  the  petitioner  was  a  horse-contractor,  J^J^T^"** 
who  let  out  cart-horses  to  various  persons  in  trade,  par- 
ticularly to  those  engaged  in  the  coal  and  iron  trade ; 
that  tliey  were  frequently  let  by  the  year,  or  the  day, 
but  most  commonly  by  the  month;  and  that  the  horse 
in  question  was  one  which  the  petitioner  had  thus  let 
on  hire  to  the  bankrupts. 


Mr.  Swansianf  for  the  assignees,  after  calling  ^  mU 
nesa  whose  evidence  did  not  alter  tiie  above  facts,  pro- 
posed to  call  the  bankrupt,  but 

Mri  MotUagu  objecting  to  his  competency, 

The  Court  said  that  the  present  proceeding  was  iii 
the  nature  of  an  issue  at  ^aw  to  try  a  question  of  pro- 
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1852.  pci^»  &n<l  ^^^^  ^^  examination  must  be  subject  to  the 
J~^  usual  rules  of  evidence,  which  render  the  bankrupt  an 
WiMiirt.     incompetent  witness  to  increase  the  fiind. 

Mr.  Swati§tam  then  oonteiided,  that  the  caae  was  one 
of  reputed  ownership.  The  horse,  haying  been  so  hmg 
in  the  possession  of  the  bankrupts,  must  be  considered 
as  in  thoir  order  and  disposition  at  the  time  of  thdr 
bankruptcy,  widiin  the  terms  of  the  7Sd  section  of  die 
6  Oeo.  4.  c.  16. ;  unless  some  special  custom  of  trade  had 
been  proved  to  vary  the  nature  of  the  transaction.  The 
words  of  that  section  are  in  the  ialtemative,  *'  in  his  pos- 
session, order,  or  dispoMtion,*'  whiek  was  not  so  in  the 
fimner  act  (a).  The  case  of  jBryton  v.  ff^fie  (A)  decided, 
that  a  dyer's  plant  let  to  a  bankrupt  was  in  his  posses* 
sion  as  reputed  owner,  and  this  case  falls  within  the 
sane  principle^  The  bankrupts  here  were  in  posses- 
sioii  of  the  horse  lor  more  than  a  twelvemonth,  and  the 
nnial  period  for  which  the  petitioner  let  out  horses  was 
only  one  month* 

£tisuNfe,  C,  J« — Inasmuch  as  there  has  b^en  no 
)yroof  iti  this  oaie,  that  the  horse  was  ever  the  property 
of  the  bankrupts,  slight  cirCumstatices  will  be  suffident 
to  show  that  it  did  not  really  belong  to  him.  And  I 
tfnnk  the  presumption  of  property  in  die  bankrupt  is 
latisfiM&tofily  rebtitied  by  the  evidene^  ttiat  has  been 
adducedi 

Bir  J.  Oao6t.«^No  one  witaMi  has  biia  cAlM  bii 
the  part  of  the  lissignees^  to  say,  that  he  evbr  gave 

t^T]is)ilae.l.€.i9.i.il.  (ft)  1  Bos.  «c  P.  89,  note  (a). 
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the  bankrupU  crediti    «8  being  tbe  owners  of  the       IM2. 

Ordered  as  prayed.         Wioonrs. 


Ex  parte  Samuel  Smith  and  others. — In  the  matter  of 

..  .    .  Southampton 

Mannings  and  Anderdon.  BwUdings, 

June  28. 

This  was  a  petition  of  Messrs*  Smiii,  Pajfne,  and  M.  &  Co.  de- 
posit with  S,  & 
Smiths,  the  bankers^  praying  to  be  declared  the  eqmt<-  Co.  the  mort- 

11  n  •       1  •  11*1      WS^  deeds  of 

able  mortgagees  ox  certam  plantations  and  slaves  in  the  certain  colonial 
Island  of  St.  Christopher.  The  petitioners  had  charges  Sl^Srii^'a  float- 
on  two  distinct  estates  in  which  the  bankrupts  were  in*  ]^j^  Aff&  Co! 
terested,  one  of  which  was  called  the  "  Cunyngham  StfmJdt'e^^ 
Estate,"  and  the  other  the  "  Estridge  Estate j'*  and  it  ^^^^^^' 
was  only  with  respect  to  the  latter  estate  that  the  petb-  mortg^  debt, 

•^  *^  *^         "  In  addition  to 

tion  was  resisted.    It  appeared  that  by  indentures  of  tbe  securities 

'^'^  '  then  already 

the  9th  and  10th  April  lSSt9,  made  between  Wiliiam  heidbyS.^ 

,  Co./*  bat  with* 

Manning  and  7%oma«  Pitt,  trustees  under  the  will  of  out  making  any 
Join  Estridge  of  the  first  part,  the  said  William  Man-  ment  of  thr* 
ni^g,  and  Frederick  Mannings  and  John  Luricount  OTihemOTtgaged 
Anderdon  (the  aboye-named  bankrupts)  of  the  second  fle£r^at5.& 
part,  Charles  Franks  and  James  Whatman  Bosanquet  ^;^^^^ 
of  the  third  part,    and  Adam  Stevens  and  Duncan  equitable  mort. 

*       '  gagees  of  the 

Robertson  of  the  fourth  part,  certain  plantations  and  mortgaged  pro- 
perty* 

tracts  of  land  in  the  Island  of  St.  Christopher,  described 
as  late  the  estate  of  the  sa^  John  Estridge^  and  all  the 
negro  and  other  sUves  upon  or  belonging  to  the  same^ 
and  the  issuer  offspring,  and  inerease  of  tiie  females  of 
the  said  daves,  and  all  cattlej  horses,  muks,  plantatiAni* 
toots  and  imJ^lementSi  and  all  other  live  add  dead  stock 
and  effects  upon  or  belonging  to  the  said  plantiiUotti 
and  eatateS)  were  assured  unto  and  to  the  use  of  the  said 
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1882.  Charles  Franks  and  James  Whatman  Bosanquei,  their 
Ex  parte  heirs,  executors,  administrators,  and  assigns  (subject  as 
and'oiLera.  ^^  ^^^  ^^^  indenture  is  mentioned),  upon  trust  never- 
theless for  the  said  bankrupts,  their  executors,  ad- 
ministrators, or  assigns,  or' other  the  person  or  persons 
for  the  time  being  constituting  the  firm  then  described 
as  the  firm  of  Mannings  and  Anderdoti,  byway  of  mort- 
gage for  securing  the  sum  of  11,500/.,  then  and  still 
due  and  owing  to  the  bankrupts  from  the  estate  of  the 
said  John  Estridg€f  together  with  interest  thereon  at  6/. 
per  cent. 

Upon  the  execution  of  this  mortgage,  the  bankrupts 
deposited  it  with  the  petitioners,  as  an  additional  se- 
curity for  any  balance  which  might  from  time  to  time  be 
due  to  them  from  the  bankrupts ;  and  the  petitioners 
caused  notice  of  their  claim  to  be  given  on  the  4th  June 
1880  to  the  trustees  named  in  the  mortgage,  who  ac- 
knowledged the  same  in  a  letter  addressed  to  the  peti- 
tioners, undertaking  to  hold  the  same  in  trust  for  the 
petitioners. 

By  indentures  of  lease  and  release  of  the  S8th  and 
89th  May  1880,  the  release  made  between  the  bank-^ 
rupts  of  the  first  part,  the  petitioners  of  the  second  part, 
and  J.  W.  Freshfield  and  J.  Beadnell  of  the  third  part^ 
— after  reciting  that  the  bankrupts  stood  indebted  to 
the  petitioners  in  divers  sums  of  money,  and  had  re- 
l}uested  tbe  petitioners  to  advance  them  further  sums, 
ivhich  the  petitioners  had  agreed  to  do,  on  having  the 
repayment  thereof,  with  interest,  partly  secured  (amongst 
bther  things)  by  an  assignment  or  transfer  of  the  said 
debt  of  11,500/.  so  secured  to  the  bankrupts  by  tiie  in-^ 
dentures  of  the  9th  and  10th  April' 18S9,  in  addition  td 
the  securities  then  already  held  by  the  petitioners, — it 
Was  witnessed;  that  in  pursuance  and  further  perfimn* 
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ance  of  the  said  agreement,  the  bankruptsi  at  the  re-  1882. 
quest  and  by  the  direction  of  the  petitioners,  did  grant,  ETnute 
bargain,  sell,  assign,  and  confirm  unto  the  said  «/.  W.  i^^'oSlen. 
Freshfield  and  J.  Beadnell,  their  executors,  adminis- 
trators, and  assigns  (amongst  other  things),  the  said 
debt  of  1 1,500/.  secured  by  the  indentures  of  the  9th 
and  10th  April  1829,  and  then  due  and  owing  to  the 
bankrupts,  and  the  interest  due  and  to  become  due  for 
the  same,  and  aU  powers  and  remedies  for  recovering 
and  enforcing  the  payment  of  the  said  debt.  To  hold 
the  same  unto  the  said  J.  W,  Freshfield  and  J.  Beadnell, 
their  executors,  administrators,  and  assigns,  in  trust 
for  the  petitioners ;  but  subject  to  redemption,  if  the 
bankrupts  or  the  other  person  or  persons  for  the  time 
being  constituting  their  firm  should,  within  three  months 
after  notice  in  writing  requiring  pajrment,  pay  all  the 
monies  then  due  from  that  firm  to  the  petitioners,  for  or 
m  respect  of  any  sums  already  advaneed,  or  to  be  there* 
after  advanced,  by  the  petitioners,  together  with  in« 
terest  at  4/.  per  cent. 

By  another  indenture  bearing  date  the  10th  September 
18S0,  between  the  bankrupts  of  the  first  part,  the  peti- 
tioners of  the  second  part,  and  J.  W.  Fre$kfield  and  J. 
Beadnell  of  the  third  part,  the  bankrupts  covenanted 
with  the  petitioners,  that  the  interest  upon  the  sums  of 
money  secured  by  the  said  indentures  of  the  S$th  and 
89th  May  1830  should  be  calculated  thenceforth  at  the 
rate  of  5L  per  cent.  - 

'  The  petition  then* went. on  to  state,  that,  on  the- 3d 
August  1831  there  was  due  from  the  bankrupts  to  the 
petitioners  a  considerable  sum  of  money,  and  that  there 
still  remained  due  the  sum  of  54,000/. ;  and  that  the  peti- 
tioners on  that  day  gave  notice  in  writing  to  the  bank- 
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1832.       rapts  to  pay  to  them,  within  three  calendsr  months  sB 


SsputB      ^  monies  that  might  be  then  due,  with  interest  at  8/. 
S«ra        p^  ^^^^ 

The  oommisrion  iBsued  against  the  bankrupts  on  the 
5di  September  1881,  and  Nevile  Reid,  Jokm  Disomy 
and  Richard  Wnrngkam,  were  chosen  aiaignees.  No 
assignment  had  ever  been  made  to  the  petitioners  of 
the  mortgage  of  the  9th  and  10th  April  1829;  and  the 
question  was,  whether  the  petitioners  ccmtinued  equit* 
abk  mortgagees  of  the  property  thereby  conyeyed* 

The  petitioners  prayed,  that  they  might  be  dedared 
equitable  mortgagees  of  the  mortgage  of  the  said  plan- 
tations, estate,  slares,  and  premises,  and  the  debts 
thereby  secured:  That  it  might  be  referred  to  the  Com* 
missi<Mier  to  take  an  account  of  the  principal,  interest, 
and  costs  due  upon  such  equitable  mortgage,  and  of 
the  rents  and  profits  of  the  said  plantations  and  pre* 
mises  (if  any)  received  by  the  petitioners,  or  by  any 
other  person  by  their  order,  or  for  their  use:  That  the 
Commissioner  might  cause  due  notice  to  be  given  when 
and  where  the  said  mortgage  debt,  and  the  right  and 
interest  of  the  petitioners,  were  to  be  sold;  and  that 
such  sale  might  be  made  accordingly:  That  the  peti- 
tioners might  bid  at  the  sale:  That  the  monies  arising 
firom  the  sale  might  be  applied,  first,  in  payment  of  the 
expenses  of  the  sale,  and  of  the  costs  of  the  petitimers 
and  the  assignees  of  this  application,  to  be  taxed  by 
the  Commissioner  as  between  solicitor  and  client, — and 
then  in  payment  and  satisfaction  of  what  should  be 
found  to  be  due  to  the  petitioners  for  principal,  interest^ 
and  costs, — and  that  the  surplus  (if  any)  might  be  paid 
to  the  assignees;  and  that  in  case  the  monies  to  arise 
from  tht  sale  should  be  insufficient  to  satisfy  what 
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iboold  be  so  fouDd,  due,  then  that  the  petilionen  mighl       ^^^* 
be  sdndtled  to  prove  for  the  deficiency.  Ez  part* 

In  tupport  of  this  petition,  Mr.  FresifieU^  the  soii-  and  otbtrt. 
dtor  of  the  petitioners,  made  an  affidavit  that  he  was 
tmployed  by  them  to  prepare  the  indentures  of  mort- 
gage  of  the  9th  and  10th  April  18S9;  that  the  bank- 
fupts,  at  his  request,  procured  the  same  to  be  executed 
by  the  mortgagocB»  and  then  delivered  them  to  Ae 
deponent  on  behalf  of  the  petitioners;  that  he  there* 
upon  requested  the  bankrupts  to  send  them  to  St  Kitt's 
for  reipstration,  and  that  he  received  them  back  from 
tbe  bankrupts  early  in  18S0;  whereupon  he  prepared 
tbe  mdentures  of  the  28th  and  S9th  May  1880.  And 
the  deponent  stated^  that  he  prepared  the  indentures  of 
mortgage  of  the  9tb  and  10th  April  18S9,  by  way  of 
additional  security  for  the  debt  due  to  the  petitioners; 
diat  he  placed  them  in  the  hands  of  the  bankrupts  for 
die  sole  purpose  of  procuring  them  to  be  registered, 
and  that  he  continued  to  hold  them  as  the  solicitor  of 
the  petitioners. 

In  answer  to  the  fiicts  above  stated,  it  was  sworn, 
that  the  eatates  of  the  late  Jokm  Esiridg^,  in  the  island 
of  St.  Kitt's,  had  been  many  years  under  tbe  manage- 
sunt  of  one  O.  W.  Parson,  and  that  he  and  EUMobtik 
EstrUlge,  one  of  the  parties  interested  in  the  estates, 
vended  upon  them.  That  the  bankrupts  had  for  many 
years  received  the  consignments  of  the  produce  of  the 
estates,  and  applied  the  net  proceeds  towards  the  dis- 
cbarge of  the  money  owing  to  them  from  these  estates ; 
sod  that  at  the  time  of  their  bankruptcy  there  was  due 
to  them  10,916/.  ISi.  lOd.  That  no  notice  was  given 
of  any  assignment  of  that  debt  in  favour  of  the  peti* 
tioners,  either  to  Elizabeth  EMtridge  and  G.  TT.  Por^oii, 


276  CASES  IN  BANKRUPTCY, 

1832.  or  to  any  other  person  in  the  island  of  St.  Kitt's;  and 
Ex  parte  ^hat  the  bankrupts  continued  to  receive  the  consign* 
and^thert.  ^'^^^  ^^  ^^e  produce  of  the  estates,  after  the  above- 
mentioned  assignment  and  securities  had  been  granted 
to  the  petitioners,  in  the  same  manner  as  before.  That 
the  indentures  of  the  9th  and  10th  AprQ  1829  were 
recorded  at  St.  Kitt's ;  and  when  they  were  sent  there 
for  that  purpose,  Mr..  W.  Manning  wrote  to  Elixabeih 
'  £«/rJ£iJf^an  explanatory  letter, — saying,  that  as  thebaiik« 
rupts  had  not  a  sufficient  mortgage  for  their  debt,«t]iey 
had  applied  to  Mr.  Pitt  and  himself  to  execute  a  mort- 
gage to  them,  which  they  had  accordingly  done;  but 
that  no  other  assignment  or  transfer  executed  by  the 
bankrupts  in  favour  of  the  petitioners  was  so  recorded, 
nor  any  notice  given  of  it;  nor  had  any  party  connected 
with  the  Estridge  estates  any  knowledge  of  any  such 
assignment  or  transfer,  or  that  the  debt  owing  by  those 
estates  was  not  reaUy  and  bona  fide  the  property  of  the 
bankrupts  at  the  time  of  their  bankruptcy. 

Mr.  Kindersley  and  Mr.  Turner,  for  the  petitioners, 
contended,  that  it  was  quite  clear,  from  the  affidavit  of 
Mr.  Freshfield,  that  the  petitioners  were  the  equitable 
mortgagees  of  all  the  estate  and  interest,  which  had 
been  assigned  in  trust  for  the  bankrupts  by  the  inden* 
tures  of  the  9th  and  10th  April  1829;  that  those  inden- 
tures  were  duly  deposited  by  the  bankrupts  with  Mr.' 
Freshfield,  as  the  solicitor. of  the  petitioners,  to  secure 
the  advances  of  money  made  by  the  petitioners  to  the 
bankrupts,  as  mentioned  in  the  subsequent  mortgage 
deed  of  the  29th  May  1830 ;  that  they  were  merely 
delivered  to  the  bankrupts  for  the  purpose  of  register- 
ing them  at  St.  Kitt*s,  according  to  the  laws  of  that 
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colony;  and  that  they  were  afterwards  received  back  18^2. 

from  the  bankrupts  by  Mr.  Freshjield^  in  his  same  cha-  ETbarte 

racter  of  solicitor  for  the  petitioners,  in  order  to  prepare  and  othw. 
Ibe  mortgage  deeds  of  the  28th  and  29th  May  1830. 

Mr.  Richards^  for  the  assignees.    The  point  I  have 
to  contend  is,  that  the  deed  of  1830  merely  assigned  to 
the  petitioners  the  debt  owing  to  the  bankrupts  from 
the  estate  of  John  Estridge,  and  did  not  operate  in 
any  way  upon  the  security  for  that  debt.  [Sir  G.  Rose* 
There  is  no  doubt  about  the  principle,  that  if  there  is  an 
assignment  of  a  debt  specified  in  a  security,  and  the  as« 
signment  refers  in  terms  to  the  security,  that  carries  the 
security  also.]    But  wherever  there  is  an  assignment 
of  a  debt,  the  assignment  is  not  good,  without  notice 
to  the  debtor.    The  deed  of  1830  was  only  an  assign* 
ment  of  the  debt;  and  as  there  was  no  notice  of  this 
assignment  given  to  the  trustees  under  the  will  of  John 
Estridge,  the  debt  passed  to  the  assignees  of  Mannings 
and  Anderdon.    It  seems  also  very  questionable,  when 
the  deeds  of  1829  charging  the  real  property  were 
put  into  the  hands  of  Mr.  Freshfieldi  on  behalf  of  the 
petitioners,  whether  the  deposit  was  intended*  as  a 
security  uiK>n  the  land,  or  a  security  upon  the  debt. 
If  it  was  intended  as  a  security  upon  the  land,  it  is 
very  strange  that  in  the  deed  of  1830,  which  was  pre- 
pared after  the  deeds  of  1829  came  back  from  St. 
.  Kitt's,  where  they  had  been  sent  for  the  purpose  of 
registration,  there  is  no  notice  whatever  taken  of  the 
land,  but  the  security  is  wholly  confined  to  the  debt. 
The  deed  of  1830  recites  the  indentures  of  lease  and 
release  of  the  9th  and  10th  April  1829,  and  that  the 
bankrupts  were  indebted  to  the  petitioners  in  large 

VOL.  II.  u 
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1852.  sums  of  money,  and  had  requested  them  to  advance 
^ri^  fiirtfaer  sums,  which  the  petitioners  had  agreed  to  do, 
^^"2[V  on  having  an  asognment  or  transfer  "  of  the  ioid  debi 
of  ll^BOOL  so  secured  to  them  by  the  indentures  of 
the  9th  and  10th  April  1889;"  and  then  by  the  grant- 
ing part  of  the  deed  nothing  more  is  asrigned  to  the 
trustees  for  the  petitioners  iban  *'  the  said  debt  of 
1 1|0OO/.|  and  the  interest  due,  and  to  become  due,  for 
the  same,  and  all  powers  and  remedies  for  recovering 
and  enforcing  the  payment  of  the  said  debt**  In  no 
part  of  this  deed  is  there  any  assignment  of  the  mort- 
gage deeds  of  1829;  it  merely  makes  over  the  debt, 
and  not  the  security  by  which  the  debt  was  secured. 
[Sir  6.  Base.  There  is  quite  sufficient  in  the  reciting 
part  of  the  deed  to  show  what  was  the  intention  of  the 
parties.]  There  is,  however,  no  mention  whatever  in 
the  redtab  that  the  deeds  of  1829  were  deposited  with 
the  petitioners,  or  with  any  person  on  their  behalf.  [Sir 
J.  Crass.  But  there  is  the  actual  fact  of  the  deposit  of 
these  deeds  with  Mr*  Fresfffield,  on  behalf  of  the  peti* 
tioners.  Sir  A.  Pell.  In  the  recitals,  too,  which  notice 
the  deeds  of  18S9,  it  is  expressly  said,  that  the  petitioners 
had  stipulated  for  an  assignment  or  transfer  of  the 
debt  of  11,500/.  so  secured  by  the  indentures  of  the 
9th  and  10th  April  1829,  **  in  addition  to  the  securi* 
ties  then  already  held'  by  the  petitioners.  There  can 
be  no  doubt,  tiuit  it  was  the  intention  of  the  parties^  that 
the  petitioner  should  have  as  fidl  a  security  as  could  be 
(pven.]  In  the  recitals  of  the  deed  of  1830,  there 
is  no  express  mention  of  the  deed  of  1829,  except 
in  reference  to  the  debt  of  1 1,500/.  It  seems  to  make 
a  distinction  between  the  debiy  and  the  lands.  If  the 
debi  only  was  made  over,  then  no  interest  in  the  lands 
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could  pass  to  the  petitioners.    The  deed  of  1829  was        18d£. 
deposited,  merely,  with  the  object  of  better  securing  the      sTrarte 
debt  owing  by  the  bankrupts  to  the  petitioners.     And     nid  oSws. 
the  subsequent  deed  of  1830,  I  contend,  conveyed  no 
estate  or  interest  in  the  lands,  but  was  confined  in  its 
operation  to  the  debt  alone. 

Erskine,  C.  J. — There  is  the  fact  here  of  the  deeds 
of  1829  being  deposited  with  the  solicitor  of  the  peti- 
tioners ;  and  it  appears  to  me,  that  the  only  question  in 
this  case  is,  what  was  the  object  of  that  deposit? 
Now,  thie  affidavit  of  Mr.  Fresf^field  leaves  no  doubt  of 
the  purpose  for  which  they  were  deposited.  But  it  is 
contended,  that  inasmuch  as  the  subsequent  deed  of 
1830  was  prepared,  without  any  mention  being  made  in 
it  of  the  deposit  of  the  deeds  of  1829, — and  as  nothing 
was  assigned  by  that  deed,  but  the  debt  of  11,500/.  due 
from  the  Estridge  estate  to  the  bankrupts, — the  deeds 
of  1889,  therefore,  could  not  be  considered  as  giving 
any  equitable  interest  to  the  petitioners  in  the  lands 
thereby  mortgaged  to  the  bankrupts.  But  the  deeds 
of  1829  were  put  into  Mr.  Freshfield^s  hands,  as  the 
solicitor  of  the  petitioners,  after  he  had  prepared  them, 
by  way  of  additional  seeuriiy  for  the  debt  due  to  the 
petitioners.  The  recitals  in  the  deed  of  1830  are  cer* 
tainly  somewhat  obscure,  but  it  is  very  clear  what  was 
the  intention  of  the  parties. 

Sir  A.  Pell. — The  recital  in  the  deed  of  1830  states, 
that  the  assignment  of  the  debt  of  11,500/.  was  to  be 
"  in  addition  to  the  securities  then  already  held*'  by 
the  petitioners.  The  petitioners,  therefore,  would  be 
worse  off  than  they  were  before  the  debt  was  assigned 

02 
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1832.  to  them,  if  the  deeds  of  1829  were  not  to  be  included 
i^J~^  among  those  securitiesi  because  they  were  not  particu- 
^"oth"        larly  specified  as  such  in  the  subsequent  assignment. 

Sir  J.  Cross. — ^There  was  an  inienium,  certainly,  to 
add  the  assignment  of  the  debt  to  the  other  securities 
held  by  the  petitioners. 

Sir  G.  Rose  concurred.  —  You  cannot  take  the 
common  order,  but  merely  a  declaration  that  all  such 
interest,  as  the  trustees  for  the  bankrupts  had  conveyed 
to  them  by  the  mortgage  of  1839  in  trust  for  the  bank- 
rupts, should  be  sold;  the  rest  of  the  prayer  of  the 
petition  will  be  of  course. 

Ordered,  that  the  petitioners  should  be 
declared  to  be  equitable  mortgagees^ 
as  against  the.  bankrupts;  with  a  re- 
ference to  the  Commissioner  to  take 
the  account  as  prayed. by  the  petition. 
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1832. 

Ex  parte  James  Ashwell. — In  the  matter  of  Henry        

SoutJiampton 

CAZENoyE  and  James  Cazbnove.  Buildings, 

June  30. 

This  was  a  petition  of  a  creditor  to  prove  a  debt  c.&  Co.,  before 

*  *  their  baiurupt- 

under  the  following  circumstances,  as  stated  in  the  cv,  guarantee  to 

A.  the  payment 
petition.  of  dOOl,  for  the 

erection  by 

The  bankrupts  had  carried  on  the  trade  of  merchants  him  of  a 
in  partnership  with  John  Cazenote,  under  the  firm  of  d,,  on  the  pro- 
James  Cazenove  &  Co.,  and  the  fiat  was  issued  on  the  ti6cate  by  an 
81st  January  1832.    In  October  1827,  the  bankrupts,  Km  4t* 
together  with  their  partner  John  Cazenove,  in  consi-  I^Jl^^thTtwros 
deration  of  the  petitioner  executing  an  order  for  a  of  accitomspe- 

*  ®  cincation.    A, 

sugar  mill  which  he  had  received  from  a  Mr.  Duolmard  produces  a 

certificate  of  thd 

of  the  Isle  of  France,  gave  the  petitioner  a  guarantee  erection  of  the 

mill,  stating, 

for  the  payment  of  the  price  of  it,  which  order  and  however,  a  de- 

.  viation  from  the 

guarantee  were  in  the  terms  following:  original  plan, 

"  London,  4th  October  1827.      of  D.j  upon 
Messrs.  Ashwell  &  Co.  Ziihom  making 

I  hereby  order  you  to  make  and  ship  for  me  as  early  8°Ji°aeviationr 
as  possible  a  sugar  mill,  according  to  the  particulars  in  Jj°  t^j^^^^j*,'  '*" 
the  annexed  papers,  folios  3, 4,  5,  and  I  hereby  direct  !»«'«'  »<>  PfJ^ 
Messrs.  James  Cazenove  &  Co.  to  pay  you  the  sum  of  HeW,that  A. 

'^   '^  '^  might  prove  the 

350/-,  oil  your  producing  to  them  a  bill  of  lading  of  the  300/.  under  the 

1      •        ^**  issued 

s&me;  aldo  a  further  sum  of  300/.,  on  your  producmg  against  C.&Co» 
to  them  a  certificate  duly  attested  and  signed  by  your 
engineer  in  the  Isle  of  France,  that  he  has  properly 
elrected  the  said  sugar  mill,  and  that  it  has  well  and 
sufficiently  worked  the  period  of  ten  days.  Also,  if 
through  any  misfortune  to  the  engineer,  or  otherwise, 
this  certificate  cannot  be  produced,  I  hereby  authorize 
Messrs.  James  Caaenove  &  Co.  to  pay  to  you  the  said 
sum  of  300/.,  on  the  production  of  a  similar  certificate* 
from  any  resident  engineer.    As  witness  my  hand, 

IV.  R  Duolmardr 
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IS92.  "  In  consideration  of  Messrs.  Ashwell  &  Co.  execut- 


£z  ptite      ^S  ^^^  order  finr  Mr.  Duolmard^  we  hereby  undertake 
AsBwsu,.      1^  make  the  payments  directed  by  him,  on  the  terms 
and  at  the  periods  he  has  named.    Witness  our  bands 
this  5th  day  of  October  1827. 

**  James  Cazenove  &  Co*" 

This  order  was  duly  executed  by  the  petitioner,  firom 
drawings  seen  and  approved  of  by  Mr.  Duolmard 
previous  to  the  mill  being  made,  and  the  petiticmer  was 
duly  paid  all  the  money  secured  to  him  except  the  last- 
mentioned  sum  of  300/.  After  the  erection  of  the 
sugar  mill  in  the  Isle  of  France,  the  petitioner  procured 
from  the  engineer  employed  in  the  erection  of  it,  the 
following  certificate: 

"I  hereby  certify  that  the  windmill,  shipped  by 
Messrs.  Ashwell  &  Co.  of  London,  on  board  the  Ceylon, 
Captain  Davidson,  has  been  erected  by  me,  and  been 
at  work,  to  the  satisfaction  of  Mr.  H.  F.  Duolmard, 
on  whose  estate  it  has  been  set  up,  since  the  latter  part 
of  November  last. 

''  In  consequence  of  its  being  found  that,  by  erecting 
the  cattle  apparatus  shipped  along  with  the  above  mill| 
and  adapted  to  it,  it  would  have  been  impracticable  to 
pass  the  canes  when  the  cattle  were  at  work,  the  draw- 
liigs  not  having  made  provision  for  that  circumstancci 
it  was  by  Mr.  Duobnard^s  desire,  that  the  cattle  mill 
has  not  been  erected  along  with  the  above.  Mr.  Duol- 
mard having  dnce  made  the  latter  cirqumstance  a 
pretext  for  not  delivering  Messrs.  Pierson  and  Aforiofi 
a  certificate  of  the  due  erection  of  the  mill,  I  do  hereby 
further  declare^  that  Mr.  Duolmard  stated  to  me  him- 
self, that  if  the  cattle  mill  had  even  been  erected,  he 
would  never  have  made  use  of  it,  as  it  would  hate  ne^ 
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cemfcated  his  incurriog  a  heavy  additional  expense  for        1992* 
cattle ;  and  that  as  his  estate  was  a  small  one.  he  shouldj       i^TT^ 
ia  the  intervd  of  the  ooU  not  working  for  wa»t  of  wi»d.     ^^ 
be  enabled  to  employ  his  blacks  in  fetching  canes  for 
the  windmill  when  at  work  again. 

''  Port  Loais»  Mauritius,  80th  Jan.  1830. 

"  Thomas  Stammngr 

In  Bfay  1880  the  petitioner  sent  a  copy  of  this  cer- 
tificate to  the  bankrupts  and  their  said  partner,  and 
made  application  for  the  payment  of  the  sum  of  300L 
pursuant  to  the  terms  of  the  above  order.  In  answer 
to  which  application  the  bankrupts  wrote  to  the  petir 
tioner  as  follows : — 

*'  Messrs.  James  Ccusenove  &  Co.  present  thrar  com* 
pliments  to  Messrs.  Askwell  &  Co.,  and  beg  to  observe, 
that  the  certificate  of  the  erection  of  Mr.  Duolmardti^ 
mill  by  Thomm  Stanmng  is  not  duly  attested*  as  re- 
quired by  the  contract.  It  contains  moreover  a  daufic 
respecting  the  non-erection  of  the  cattle  mill,  which 
would  require  a  particular  notarial  attestation,  that  the 
unfounded  olgections  alone  of  Mr.  Duolmard  prevented 
its  being  completed. 

«'  Broad  Street  Buildings,  ^h  May  1830/* 

In  consequence  of  this  letter  the  petitioner  sent  out 
again  to  the  Isle  of  France,  and  procured  from  the 
engineer-another  certificate  of  the  same  purport,  authen- 
tical;ed  and  attested  by  a  notary  public,  and  accom- 
panied by  an  affidavit  of  the  engineer,  verifying  the 
truth  of  the  same;  copies  of  which  documents  the 
jpetitioneri  in  Jane  1831,  transmitted  to  the  bankrupts 
and  their  said  partner^  and  again  applied  for  payment 
df  the  3002. ;  bttt  they  informed  the  petitioner^  tiiat  it 
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ISSft.        would  not  be  in  their  power,  in  their  then  circumstances, 
Ex  parte      ^^  make  the  payment. 

After  the  issuing  of  the  fiat  against  the  bankrupts, 
the  petitioner  tendered  to  the  Commissioner  a  proof 
for  the  debt  of  300/. ;  but  the  Commissioner,  although 
he  allowed  a  claim  to  be  entered  upon  the  proceedings, 
rejected  the  proof,  upon  the  ground  that  the  certificate 
produced  by  the  petitioner  was  not  strictly  within  the 
terms  of  the  order  on  which  the  guarantee  was  given ; 
it  appearing  that  there  had  been  a  variation  in  the  erec- 
tion of  the  sugar  mill  from  the  particulars  thereof 
referred  to  in  the  order  for  the  same,  notwithstanding 
such  variation  was  made  at  the  express  desire  of  Mr. 
Duolmard, 

The  petitioner  offered  to  produce  evidence  to  the 
Commissioner,  to  prove  that  the  mill  had  been  made 
conformably  to  the  particulars  annexed  to  the  order ; 
that  a  drawing  of  it  had  been  previously  seen  and 
approved  of  by  Mr.  Duolmard;  and  that  the  drawings 
and  the  work  corresponded;  but  the  Commissioner 
decided,  that  such  evidence  would  not  alter  liis  view  of 
the  case. 

The  petitioner  therefore  prayed  that  he  might  be  at 
liberty  to  prove  his  debt  of  300/.,  atid  that  the  costs  of 
the  petition  might  be  paid  out  of  thd  bankrupt's  estate. 

Mr.  Montagu  appeared  in  support  of  the  petition; 

Mr.  Ltwat  for  the  assignees. — There  were  two  things 
hecessary  to  be  done  by  the  petitioner,  before  he  could 
charge  the  bankrupts  with  the  sum  of  300/.  by  virtud 
of  the  guarantee.  Firsts  The  mill  was  to  be  con^ 
Btructed  pursuant  to  the  terms  of  the  order :  Secondly, 
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it  was  to  be  well  and  sufficiently  worked  by  wind  or        1832. 
cattle  for  the  period  of  ten  days  before  the  giving  of      Exparte 
the  certificate  by  the  engineer.     I  contend,  that  the 
mill  was  so  constructed  as  to  be  incapable  of  working, 
according  to  the  terms  of  the  specification. 

Erskine,  C.  J. — ^As  I  understand  the  objection  taken 
to  this  proof,  the  assignees  of  Messrs.  Cazenove  now 
dispute  the  substantial  insufficiency  of  the  certificate 
given  by  the  engineer.  Messrs.  Cazenove^  however, 
did  not  make  this  objection  when  they  had  it  before 
them,  but  said,  merely,  that  it  was  inconvenient  in  their 
then  circumstances  to  pay  the  300/.  I  think,  therefore, 
that  as  they  did  not  take  the  objection  in  the  first 
instance,  their  assignees  cannot  do  so  now. 

Sir  A.  Pell  concurred. 

Sir  J.  Cross. — After  Mr.  Duolmard  had  used  the 
mill,  and  made  no  objection  to  it,  I  think  it  cannot  now 
be  objected,  that  the  mill  was  not  erected  according  to 
the  strict  tetms  of  the  specification.  At  any  rate, 
Messrs.  Caxenove  have  no  right  to  make  the  objection, 
if  the  petitioner  produced  to  them  the  requisite  certi- 
ficate :  it  was  only  competent  to  Mr*  Duolmard  to 
make  such  objection. 

Sir  G.  Rose. — If  the  bankrupts  had  sworn,  that  they 
did  not  mean  to  compromise  their  right  to  have  a  cer- 
tificate of  the  mill  having  been  erected,  pursuant  to  the 

• 

strict  terms  of  the  specification,  when  they  informed 
tne  petitioner  that  it  was  not  in  their  power  to  pay  the 
300/.,  then  perhaps '  )rou  might  hdve  bad  a  case ;  but. 
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1832.       under  Che  ciFCumstanceB  stated  to  the  Court,  there  can 
£x  parte      be  no  objection  to  this  proof* 

The  order  was  therefore  made  according 
to  the  prayer  of  the  petition* 


Scuthaiapton 

BuUdingt, 

June  SO. 

Where  an  order 
made  in  bank, 
mptcy  reserves 
further  direc- 
tions and  costs, 
a  8ttbse(}uent 
application  to 
the  Court  as  to 
the  outt  merely, 
may  be  enter- 
tained by 
motion;  but  if 
it  is  by  way  of 
further  direc' 
tumt,  it  must 
he  hy  petition. 
The  solicitor 
for  the  respon- 
dents ott^ht  to 
have  notice  of 
such  an  appli- 
cation, as  well 
at  the  respon- 
dents them- 
selves. 


Ex  parte  Shadbolt. — In  the  matter  of  Fox. 

This  was  a  petition  which  had  been  heard  by  the 
Vice-Chancellor(a)  previous  to  the  operation  of  the 
Bankruptcy  Court  Act,  when  an  order  was  made  by 
his  Honouri  reserving  all  further  directions  and  costs. 

Mr.  Montagu  now  moved,  that  the  petition  might 
be  transferred  to  this  Coiut,  and  heard  on  the  question 
of  costs  only. 

Mr.  Bttghf  for  the  respondents,  objected,  that  their 
solicitor  was  not  served  with  notice  of  this  application. 
The  petition  having  been  so  long  pending  in  the  Court 
of  Chancery,  the  petitioner's  solicitor  was  well  aware, 
that  the  solicitor  for  the  respondents  ought  to  have 
been  served,  and  not  the  respondents  themselves;  who 
were  a  parcel  of  ignorant  persons,  and  upon  whom  ser- 
vice alone  therefore  was  nothing  less  than  a  fraudulent 
service. 

Mr.  Montagu,  contra.  The  parties  themselves  were 
the  right  persons  to  serve  in  bankruptcy.  The  com- 
mon practice  is,  to  apply  for  an  order  that  service  on 


(a)  S«  1  Hoat.  S9. 
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the  solicitor  may  be  deemed  good  service.    This  shows,       1832. 
therefore,  that  the  usual  course  is  to  serve  the  parties.        fiTnirce 

The  Court  said,  that  in  bankruptcy  there  was  no 
particular  offi«:er  of  the  Court;  but  as  the  soUcitor  had 
not  been  senr^d,  it  gave  the  reqpQudents  n  title  to  the 
indulgence  of  the  Court. 

Mr.  Biigh  then  said,  that  if  the  Court  thought  it 
had  jurisdiction  to  entertain  this  application,  he  should 
wish  for  an  opportunity  of  filing  affidavits  as  to  the 
merits.  But  he  contended,  that  the  Court  had  no  juris- 
diction to  make  any  order  in  this  matter;  1st,  be- 
cause it  was  standing  in  the  Vice-fhanc^llor's  paper 
at  the  time  this  Court  was  constituted ;  ^y,  because 
the  application  should  have  been  by  petit)on|  and  not 
by  motion.  In  support  of  the  first  objection  the  case 
of  Ex  parte  Bens(m{a)  was  cited,  in  which  the  Vice- 
Chancellor  says,  that  **  in  cases  where  the  Vice-Chan* 
cellor  has  made  an  order,  the  order  is  irreversible, 
except  by  the  Lord  Chancellor's  authority.'* 

With  respect  to  the  second  objection,  that  this  pro- 
<^eeding  ought  to  have  been  by  petition,  and  not  by 
motion,  the  case  of  Ex  parte  Lowe  (6)  is  applicable* 
That  was  a  petition,  like  this,  removed  into  this  Court; 
and  though  the  Court  thought  at  first  they  had  juris* 
diction  to  hear  it  upon  motion,  yet  they  decided  after* 
wards  that  they  could  not  hear  it  efiectually,  except 
upon  petition. 

By  the  order  of  the  Vice-Chancellori  aIso>  made  in 
Dec.  1830,  all  further  directions  and  posts  were  to  be 
reserved ;  and  all  matters  coming  before  the  Court  by 
way  of  further  directions,  ought  to  be  by  petition. 

(a)  1  Deac.  &  C.  324.  (6)  1  Deac.  &  C.  79. 
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1 8S2.  Mr.  Montagu. — ^The  order  (a)  of  the  Court  of  Review 

.  sTpiurte      ^^>  ^^^  ^  petitions  transferred  here  may  be  brought 
Sbadsolt.    ^^  jjy  ^j^y  of  motion. 

Erskike^  C.  J. — ^Wben  this  Court  sud,  that  matters 
might  be  brought  on  here  by  way  of  motion^  it  was 
intended  to  be  on  the  condition  that  the  parties  con- 
sented. According  to  die  Act  of  Parliament  (6),  which 
gives  this  Court  jurisdiction^  matters  may  certainly  be 
brought  on  by  way  of  petition,  motion,  or  special  case, 
according  to  the  rules  and  regulations  to  be  established 
as  thereinafter  provided ;  which  a  subsequent  sec- 
tion (c)  of  the  act  empowers  the  judges  of  this  Court, 
from  time  to  time  to  make  for  regulating  its  practice. 
But,  it  appears  that  the  former  practice  in  bankruptcy 
has  been  to  proceed  by  petition,  and  not  by  motion, 
when  matters  came  before  the  Court  by  way  of  further 
directions ;  and  this  Court  has  not  altered  that  practice. 
From  the  terms,  however,  of  this  motion,  this  is  not  a 
matter  which  comes  before  us  by  way  of  furtiier  direc- 
tions, but  merely  on  a  question  of  costs  reserved  by  the 
Vice-Chancelior.  I  understand  it  was  the  practice  to 
bring  on  questions  of  costs  reserved,  by  way  of  motion  j 
and  if  that  be  so,  this  proceeding  cannot  of  course  be 
now  objected  to,  on  the  ground  of  its  being  brought 
before  the  Court  by  way  of  motion. 

Sir  A.  Pfitt. — I  should  have  been  iU  at  ease,  if  we 
had  thought  ourselves  so  far  bound  by  the  former  prac- 
tice in  bankruptcy,  as  to  refuse  this  application;  which 
being,  however,  an  application  confined  to  that  part  of  th€ 

(a)  16  Janaury  1832.    See  vol.  h  p.  31. 

{h)\kt  W.  4.  c«  56.  s.  3.  (e)  Section  11. 
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Vice-Chancellor's  Order  relating  to  ihecojtts  only,  and  IS$^> 
not  for  further  direciians,  it  seems  might  have  been  £z  part* 
heretofore  made  by  motion.  But  I  go  beyond  that.  I 
say,  we  shall  not  fulfil  the  intent  of  the  legislature  in 
constituting  this  Court,  if  we  do  not  entertain  litigant 
questions  on  motion,  as  often  as  we  conyenientiy  can. 
For  I  have  seen  enough  of  the  former  practice  in  bank- 
ruptcy, since  I  have  had  the  honour  of  a  seat  in  this 
Court,  to  know  that  the  proceeding  by  petition  is,  and 
has  been,  in  the  words  of  the  statute,  productive  of  no 
litde  "  expense,  delay  and  uncertainty." 

Sir  J.  Cross. — I  have  always  understood,  that  in 
Courts  of  Law  the  universal  practice  is,  pendente  lite, 
to  bring  on  all  interlocutory  proceedings  by  way  of 
motion.  I  was  surprised  to  hear,  I  confess,  tiiat  the 
practice  was  different  in  bankruptcy,  when  the  counsel 
for  the  respondents  insisted  on  this  objection.  But  as 
the  present  application  is  not  for  further  directions, 
hut  merely  relating  to  the  costs,  there  is  consequently 
no  ground  for  the  objection. 

Sir  G.  Rose. — ^There  can  be  no  doubt  that,  accord- 
ing to  the  order  of  thb  Court,  petitions  pending  before 
the  Lord  Chancellor,  or  Vice-chancellor,  when  this 
Court  commenced  its  jurisdiction,  might  be  transferred 
here  by  motion.  But  when  the  petition  has  got  here, 
then  tiie  question  is,  how  tiie  application  is  to  be  made 
to  attain  the  object  sought,  whether  by  petition,  or  by 
motion.  The  former  practice  in  bankruptcy  has  always 
been  •  to  proceed  by  petition,  when  any  matter  came 
before  the  Court  by  way  of  further  directions.  The 
Court  may,  undoubtedly,  alter  the  practice  if  they 
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chooee,  and  say  this  may  be  done  by  motion.  But  as 
Mr.  Montagu  now  aays,  that  his  object  in  coming  here 
is  merely  to  apply  for  costs^  and  not  to  ask  for  iiirther 
directions,  thsM  is  no  objection  to  his  doing  this  by 
motion. 


The  case  stood  ofer,  on  the  question  of  costs,  to  give 
the  respondents  time  to  file  affidavits,,  as  to  tlie  merits. 


£x  parte  Humphry  Millett  Grylls,  and  Ex  parte 
Sauthamptm        JoHN  BAtTEN  and  others.*-In  the  matter  of  Tho- 
jttfM  30^'         MA^  OuNimY  and  John  Oundry. 

July  3  and  4. 

A,,  an  awignee,  THESE  wftfi  two  petitions  in  the  same  matter,  the 

purcbaies,  as  * 

trustee  for  B.,    fi^gt  excepting  to,  and  the  other  for  confirming,  the 

mnmtk  shares 

which  the  bank-  master's  report,  which  had  been  made  in  this  bank- 
rupt had  in  oer- 

tammines^and,  ruptcy,under  the  following  circumstances  (a).  The  bank-' 
them  in  that  rupts,  previous;  to  their  bankruptcy,  were  respectively 
twelvemonth,  possessed  of  Certain  shares  in  two  mines,  called.  Wheal 
thSiof*B *for  Vohr,  and  Wheal  Vreah,  in  the  county  of  Cornwall. 
^w7A^th7  On  the  20th  January  1820  separate  commissions  were 
vSd'^on  Se*^  issucd  against  them,  and  on  the  34th  January  a  joint 
general  princi-  commission;  and  the  same  persons,  namely,  Humphry 
assignee  cannot  MiUott  GruUs  Cwho.  was  an  attorney  and  banker  at 

purchase  any  <  " 

partof  the  bank-  Hel8ton,.an4  also  steward  and  agent  of  the  Didce  of 
either  for  £m- '  Leeds),  and  Charles  Ready  where  chosen  assignees 

self  or  another  * 

and  that  ii.  must  Wider   both  commissions*      On  the  2dth  April  182Q 

be  considered  a^  ••  tiini 

trustee  of  the     ^hc  separate  commissions  were  superseded,  and  all  the 

shares  for  the 

benefit  of  the  (a)  For  other  faeti  ^^ooMcted  with  this  case,  see  £k  ptaU  Badcfdt,  UoaU 

general  credi-     ^  ^^  jg^^ 

tors. 

On  the  hearing  of  exceptions  to  the  master's  report,  those  affidavits  only  in  support  of  or 
against  the  original  petiuoa  c«a  be  te%A,  wldch  won  seed  in  evidesoe  befoce  the  maslir. 
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subsequent  proceedings  were  had  under  the  jcrint  com*  1B82. 
miision.  On  the  16th  February  1880  a  meeting  of  s^  parte 
the  adventurers  in  the  mine  Wheal  Vohr  was  held,  at  and^otben. 
which  it  was  resolved,  that  a  petition  should  be  pre- 
sented to  the  Vice*Warden  of  the  Stannaries  for  the 
sale  of  the  mine,  in  order  to  pay  the  creditors  who  had 
ckims  upon  it.  On  the  18th  February  1800  the 
assignees  made  and  signed  an  absolute  relinquishment 
of  the  shares  of  the  bankrupts  in  both  the  mines, 
which  was  duly  entered  in  the  cost  or  account  books  of 
the  mines.  This  was  done,  however,  without  any  con- 
sideration, or  the  concurrence  of  the  creditors,  and 
widiout  having  first  offered  the  shares  for  sale,  or 
having  the  mines  inspected.  At  the  time  of  the  relin- 
quishment, GryUs  indemnified  Read  from  all  the  con- 
sequences thereof,  and  afterwards  interfered  in  the 
management  of  the  mines,  contemplating  to  become  an 
adventurer  on  his  own  account ;  which,  it  was  alleged, 
was  his  intention  when  the  relinquishment  was  made, 
and  was  the  true  reason  for  it.  Several  meetings  of  the 
adventurers  in  the  mines  were  afterwards  held,  when 
it  was  resolved,  that  after  the  mines  were  sold^  the  old 
adventurers  should  take  certain  new  shares,  and  other 
adventurers  should  be  taken  into  the  concern  holding 
certain  other  shares ;  and  that  they  should  lodge  in  the 
hands  of  Richard  Tyach^  the  purser  of  the  mines, 
low.  for  each  54th  share,  to  be  held  by  him  as  a 
deposit.  On  the  SSd  March  1800  an  amicable  suit 
was  instituted  in  the  Court  of  the  Vice-Warden  of  the 
Stannaries,  for  the  purpose  of  obtaining  a  decree  for  the 
sale  of  the  mines,  in  order  to  give  a  title  to  and  protect 
the  new  adventurers.  On  the  9th  May  1820  the  Vice- 
Warden  prom>unced  a  decree  for  the  sale,  which  took 
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183S.  place  on  the  6th  June  1820,  when  Grylli  was  declared 
EiMTte  ^  ^  ^^  purcbaaer  at  the  suin  of  18,000/.,  being  in 
•^"m!^  fact  the  only  bidder,  and  having  been  authorised  to 
bid  by  the  new  adventurers,  in  their  behalf,  at  a  meet- 
ing called  for  that  purpose.  At  this  meetiDg  GryUt 
agreed  to  take  eleven  54th  shares  for  himself  and  his 
friends,  if  the  sale  was  made  in  the  Vice- Warden's 
Court.  It  appeared  that  the  mines  had  been,  ever  since 
their  relinqiusbment  by  GrylU  and  Read,  in  an  im- 
proving state ;  and  it  was  alleged,  that  the  new  adven- 
turers had  since  the  sale  divided  profits  to  the  amount 
of  32,500/.,  and  that  GryUs  bad  in  his  possession  an 
accumulated  capital  of  4,000/.  on  account  thereof,  and 
that  the  mines  mth  the  materials  were  now  wiorth  at 
least  100,000/. .  Of  the  eleven  54th  shares  taken  by 
GrylU  fbur  were  assigned  to  Ckarlei  Trdavmeif,  imd 
one  to  Joh»  BorloMe  aad.Jam«i  Plomeri  but  Jok» 
BorUue  subsequently  returned  his  half  share,  leaving 
GrylU  possessed,  of  six  and  a  half  shares.  By  the 
relinquishing  afterwards  of  certain  shares  by  John 
Rogers,  the  shares  in  the  mines  were  decreased  frcnn 
fi44h  to  50th  shares. 

In  the  year  1828  a  petitioD  was  presented  by 
WitUam  Badcock,  and  other  creditors  of  the  bankrupts, 
to  the  Jjord  ChancelloT,  praying,  among  other,  things, 
that  GrifUt  and  Read  might  be  removed  from  being 
assignees,  and  nugbt  be  declared  to  be  personally  liable 
to  the  bankrupt's  estate,  for  all  kss  occasioned  by  their 
relinquishment  of  the  baidtrupt's  interest  in  the  mines. 
This  petition  was  finally  heard  on  the  8th  July  t829,(a) 
whNi  Lord  LymdiatrU  <udered  that  all  further  proceed- 
ings under  the  commis»on,  then  in  prosecution,  should 
(«)  S(T  Kr  r«<c  &*wfc.  Hat.  fc  M- f«3. 
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be  stayed,  and  that  a  renewed  joint  commission  should  1 83S. 
be  issued  ;  that  GrylU  and  Read  should  be  discharged  Kx  parte 
from  being  assignees,  and  that  new  ones  should  be  ^"^it*^^ 
chosen,  Grylb  and  Retid  being  restrained  from  voting 
in  such  choice ;  and  that  as  to  the  shares,  and  parts  of 
shares,  in  the  mines  called  Wheal  Vohr,  and  Wheal 
Vreah,  which  GryUs  took,  and  had  continued  to  retain ; 
and  also  as  to  such  shares,  or  parts  of  shares,  as  he  took 
for  his  friends,  but  which  they,  or  any  of  them,  had  de- 
clined to  adopt,  or  had  returned  to  him,  he  was  to  be 
considered  a  trustee  for  the  benefit  of  the  creditors 
seeking  relief  under  the  original  and  renewed  commis- 
sions; and  if  the  parties  should  differ  as  to  the  shares 
or  parts  of  shares,  in  respect  of  which  he  was  to  be 
considered  a  trustee,  then  it  was  referred  to  the  master 
to  inquire  what  shares  and  parts  of  shares  had  been  so 
taken  and  retained  by  him;  and  it  was  ordered  that 
GryUs  should  come  to  an  account  before  the  master  for 
all  monies  received  by  him,  or  by  any  other  persons  by 
his  order,  or  for  his  use,  in  respect  of  such  shares  so 
taken  and  retained  by  him,  or  of  the  produce  thereof; 
in  the  taking  of  which  account  the  master  was  to  make 
unto  him  all  just  allowances^ 

In  pursuance  of  this  order,  a  renewed  commission  was 
duly  issued  against  the  bankrupts  on  the  20th  August 
18S9,  and  J,  BaUeti^  £.  Turner^  and  J.  S.  Brovm, 
were  chosen  assignees  under  the  same.  On  Ae  IGth 
August  1831  the  master  made  his  report,  which  was 
very  voluminous.  After  reciting  at  great  length  the 
previous  facts  of  the  case,  the  master  certified  that 
GryUs,  as  owner  of  six  50th  and  one  100th  shares  in  the 
mines,  had  continued  to  receive  his  share  of  the  profits 
up  to  the  date  of  the  Lord  Chancellor's  order;  that  on 
the  1 1  th  September  last  he  assigned  three  50th  and  one 
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1832.  100th  shares  to  the  new  assignees,  in  pursuance  of  the 
ETparte  Lord  Chancellor's  order,  and  that  he  paid  them  a  sum 
of  3453/.  6s.  8d.  on  account  of  the  profits  of  such 
shares;  and  that  they  had  since  received  then*  share 
of  the  profits,  in  respect  of  such  shares. 

The  master  further  certified,  that  the  assignees  had 
by'  their  state  of  facts  laid  before  him  charged,  that 
there  were  still  three  50th  shares  in  the  mines,  standing 
in  the  name  of  Gtylls,  of  which  he  ought  to  be  consi- 
dered a  trustee  for  the  benefit  of  the  creditors,  pur- 
suant to  the  Lord  Chancellor's  order. 

The  master  certified,  however,  that  in  the  discharge 
laid  before  him  on  behalf  of  Grylls,  it  was  alleged  that 
the  mines  were  a  losing  concern  when  they  were  relin- 
quished by  Grylls,  and  that  there  was  a  prospect  of  their 
being  immediately  stopped,  and  all  the  workmen  thrown 
out  of  employment;  to  avert  which  calamity,  it  was 
determined  to  form  a  new  adventure,  and  divide  the 
mines  into  new  shares.  That  Grylls  being  hhnself  a 
considerable  landholder  in  the  parish  of  Bredge,  where 
the  mines  were  situate,  as  well  as  in  the  adjoining 
parishes  where  the  workmen  resided,  he  was  prevailed 
on  to  take  eleven  54th  shares  in  the  proposed  new  adven- 
ture, for  himself  and  his  friends;  of  which  shares  four 
were  taken  for  C.  Vrelawney,  the  lord  of  the  mines, 
three  for  the  Duke  of  Leeds,  and  one  for  John  Borlase 
and  James  Plomer,  all  of  whom,  by  themselves  or  their 
agents,  had  previously  engaged  to  take  the  same,  but 
that  John  Borlase  having  afterwards  declined,  Grylls 
agreed  to  take  to  his  share.  That  in  pursuance  of  the 
determination  to  form  such  new  adventure,  Grylls  was 
deputed  professionally  to  purchase  the  whole  mines;  and 
that  the  shares  so  taken  by  Grylls,  and  the  other 
adventurers,  had  no  reference  whatever  to  the  interest 
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of  the  bankrupts  in  the  mines.  That  the  shares  taken  ISS2. 
for  the  Duke  of  Leeds,  were  taken  with  the  approba-  ^^  parte 
tion  of  Lord  James  Townshend,  his  grace's  brother  in  and'othera. 
law,  and  Mr.  Rackham  (since  deceased)  his  grace's 
solicitor,  the  consideration  money  for  which  shares, 
amounting  to  1000/.  with  interest  thereon,  was  after- 
wards secured  to  GrylU  by  the  promissory  note  of  Mr. 
Rackham^  on  behalf  of  the  Duke;  but  it  was  stipulated 
that  these  shares  should  remain  in  the  name  of  Grylh 
as  a  trustee  for  his  grace.  That  the  Duke  afterwards 
confirmed  the  transaction,  with  an  intimation,  however, 
that  he  had  a  great  objection  to  the  speculation,  and 
that  the  shares  therefore,  if  possible,  should  be  disposed 
of  in  the  course  of  a  year;  the  Duke  undertaking  to 
be  answerable  for  any  loss  occasioned  by  the  resale. 
That  under  these  circumstances  GryUs  continued  to 
sign  the  cost  book  of  the  mining  company  for  seven 
shares,  until  November  18^,  when  James  Plomer 
signed  for  his  half  share,  from  which  time  GryUs  con- 
tinued to  be  absolute  owner  only  of  three  shares  and 
a  half  until  the  13th  day  of  February  1823,  when  he 
purchased  the  shares  of  the  Duke  of  Leeds;  from 
which  last  period  he  became  absolute  owner  of  six  and 
a  half  shares.  That  in  these  several  transfers  of  shares 
there  was  no  assignment  executed  between  the  parties, 
or  among  the  co-adventurers,  or  any  other  transaction 
of  transfer,  save  only  the  decree  in  the  vice-warden's 
court,  and  the  signatures  irom  time  to  time  by  the  re- 
spective parties  in  the  cost  book  of  the  mines.  That  in 
the  summer  of  1821  the  prospects  of  the  mines  were 
so  bad,  and  the  losses  so  great,  that  it  was  impossible 
to  sell  any  shares;  and  that  in  proof  thereof  Mr.  Rogers^ 
who  had  taken  four  shares,  after  trying  in  vain  to  dis- 
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1832.  pose  of  them,  relinquished  them  altogether  at  a  loss  of 
Ex  parte  635/.;  and  by  this  means  the  shares  in  the  mines 
aiS'crthere.  became  50th,  instead  of  54th,  shares.  Towards  the 
latter  end  of  the  year  1822,  however,  the  mines  had 
improved;  and  on  the  30th  November  in  that  year  a 
dividend  of  profit  was  declared  among  the  new  adven- 
turers, and  the  share  of  such  dividend  belonging  to  the 
Duke  of  Leeds  on  the  said  three  shares  amounted  to 
the  sum  of  150/.,  which  was  retained  by  Grylls  towards 
liquidating  the  principal  and  interest  due  on  the  said 
promissory  note.  That  Grylls  knowing  the  anxiety  of 
the  Duke  of  Leeds  to  part  with  his  shares,  proposed  to 
become  the  purchaser  of  them,  upon  the  terms  of  return- 
ing the  said  promissory  note,  and  retaining  the  amount 
of  the  profit  then  received ;  to  which  proposal  Mr.  Rack^ 
ham,  the  Duke's  agent,  acceded ;  and  GrylU  accord- 
ingly returned  the  note  to  Mr.  Rackham  and  appro- 
priated the  said  sum  of  150/.  to  his  own  use,  which 
transaction  the  Duke  of  Leeds  afterwards  iiilly  confirmed . 
That  Grylls  had  thus,  from  the  13th  February  1823, 
become  the  purchaser  and  absolute  owner  of  the  said 
three  shares,  but  that  no  deed  or  instrument  was  executed 
in  the  transfer  of  such  shares.  That  under  the  circum- 
stances above  stated  Grylls  received  his  proportion  of 
the  profits,  and  divided  the  loss  of  the  said  mines  as 
apparent  owner  of  the  six  50th  and  one  100th  shares 
up  to  the  11th  September  1830,  being  only,  however, 
in  fact  owner  of  three  50th  and  one  100th  shares  until 
he  purchased  those  from  the  Duke  of  Leeds.  That 
the  three  50th  and  one  100th  shares,  which  Grylls 
relinquished  to  the  assignees,  he  insisted  did  not  wholly 
belong  to  the  bankrupt's  estate,  but  only  in  the  propor- 
tion which  the  bankrupt's  shares  bore  to  the  whole 
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mine;  and  that  the  three  50th  shares  then  standing  in        ISS2, 
GrylW  name  were  not  shares,  of  which  he  ought  to  be       ExMirte 
considered  a  trustee  for  the  creditors  of  the  bankrupt,     and^othcrs 
but  were  his  own  absolute  property. 

The  master  then,  after  setting  forth  two  affidavits  of 
the  Duke  of  Leeds  and  Lord  James  Townahend,  which 
supported  the  statement  made  by  Grills  in  his  discharge, 
certified,  that  he  had  considered  of  the  several  matters, 
and  was  of  opinion,  that  the  said  three  50th  shares 
were  purchased  by  GrylU  for  the  Duke  of  Leeds,  and 
that  such  purchase  was  a  bona  fide  transaction,  and 
made  by  the  authority  and  under  the  sanction  of  the 
Duke;  who  in  the  month  of  December  1830  became 
the  proprietor,  for  a  valuable  consideration,  of  the 
said  three  50th  shares,  and  as  such  accountable  for  any 
loss  that  might  be  sustained  upon  a  resale  of  such 
shares.  And  that  in  or  about  the  month  of  February 
1823,  the  Duke  sold  the  shares  to  GryUs  for  a  valu- 
able consideration,  and  that  the  said  sale  was  a  bond 
fide  transaction;  and  that  thereupon  GryUs  became 
the  proprietor  of  the  said  three  50th  shares.  And  the 
master  was  of  opinion,  that  the  three  50th  shares  in 
the  mines  then  standing  in  the  name  of  GryUs  were 
not  shares,  of  which  he  was  to  be  considered  a  trustee 
for  the  benefit  of  the  creditors,  under  the  original 
and  renewed  commissions;  but  that  the  same,  since  the 
month  of  February  1823,  had  been  and  then  were  the 
absolute  property  of  GryUs. 

The  case  now  came  on  to  be  heard  by  way  of  excep- 
tion to  the  master's  report,  and  for  further  directions. 

Mr.  Jacob  and  Mr.  G.  Richards  for  the  assignees.   It 
is  clearly   settled,  that  a  solicitor  to  the  commission 
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1832.  cannot  purchase  any  part  of  the  bankrupt's  property, 
£^^jjg  either  for  himself  or  another,  even  though  the  pur- 
^*  A*^  chase  is  perfectly  fair  on  his  part,  and  he  bids  openly 
in  the  presence  of  different  persons  interested  in  the 
property;  Ex  parte  Bennett  (a).  Now  in  this  case, 
CrrifUsy  who  was  assignee  of  the  bankrupt's  estate, 
purchased  the  three  shares  in  the  mines  as  the  agent 
of  the  Duke  of  Leeds,  after  which  he  takes  them  back 
from  the  Duke;  and  this  the  master  caUs  a  bona  fide 
sale;  which  finding  we  object  to.  It  is  admitted^  that 
the  three  shares  in  dispute  are  exactly  now  in  the  same 
situation,  as  they  were  at  the  time  of  the  hearing  of  the 
petition  by  the  Lord  Chancellor,  when  his  lordship 
made  the  order  referring  it  to  the  master  to  take  the 
account  of  what  was  due  from  Grylls.  The  terms  of 
that  order  declare,  ''  that  as  to  the  shares  and  parts  of 
shares  in  the  mines  called  Wheal  Vohr  and  Wheal 
Vreah,  which  Grylls  took,  and  had  continued  to  retain, 
and  also  as  to  such  shares,  or  part$  of  shares,  as  be 
took  for  his  friends,  but  which  they,  or  any  of  them, 
had  declined  to  adopt,  or  had  returned  to  him,  he  was 
to  be  considered  a  trustee  for  the  benefit  of  the  credi- 
tors." Now,  the  shares  taken  by  Grylls  for  the  Duke 
of  Leeds  must  be  considered  to  fall  within  the  descrip- 
tion of  those  which  he  took  for  his  friends,  and  which 
they  "  had  declined  to  adopt,  or  had  returned  to  him ;" 
as  it  is  very  plain,  that  the  Duke  did  not  wish  to  have 
the  shares, — having  through  his  agent,  Mr.  Rackham, 
expressed  his  objections  to  the  speculation^  and  desired 
that  the  shares  should  be  disposed  of  in  the  course  of 
a  year.  It  is  not  a  question  here,  whether  the  transac- 
tion  between  Grylls  and  the  Duke  of  Leeds  was  bona 

(a)  10  Vesey,  381.    And  see  Ex  parte  Stone,  6th  June  1833,  jmt. 
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Jide^  or  not.     It  is  admitted  to  have  been  so.     But  we        1832. 
contend,  that  the  master  was  not  justified,  from  the       ETparte 
terms  of  this  order,  in  finding:  that  there  was  a  sale       Grylls 

'  °  and  others. 

from  Grj/lls  to  the  Duke  of  Leeds,  and  a  resale  from 
the  Duke  to  Grylls.  The  object  of  the  Duke,  in  giving 
the  note  for  1000/.  to  Grylls,  was  to  indemnify  him  from 
any  loss  he  might  sustain  in  holding  the  shares  as  a 
trustee  for  his  grace.  It  does  not  appear,  that  any 
entry  was  made  in  Mr.  GrylU  account  with  the  Duke, 
debiting  the  Duke  with  the  amount  of  the  purchase 
money  for  these  shares.  The  name  of  Mr.  Grylls 
appeared  all  along  in  the  books  of  the  Company,  as  the 
ostensible  owner  of  them;  and  the  Duke  has,  in  reality, 
not  paid  a  single  farthing  for  the  shares.  In  February 
1823  these  shares  become  again  the  entire  property  of 
Mr.  GriflUy — he  says,  as  a  purchaser  for  a  valuable 
consideration,  by  returning  the  note  for  1000/.  to  the 
Duke.  But  he  nevertheless  keeps  the  intervening 
profits  on  those  shares,  to  the  amount  of  150/.  And 
whether  he  is  a  lawful  purchaser  or  not,  is  a  pure  ques- 
tion for  this  Court,  and  not  for  Mr.  Gn/lls,  to  determine. 
The  material  point,  however,  which  the  Court  has  now 
to  decide  is,  have  these  shares  been  returned,  or  not, 
to  Mr.  Grylls,  within  the  meaning  of  the  Lord  Chan- 
cellor's order?  We  contend  that  they  have  been,  to  all 
intents  and  purposes,  returned  to  him,  by  his  delivering 
back  the  1000/.  note,  which  was  the  consideration 
alleged  to  be  paid  for  the  shares  by  the  Duke. 

Mr.  Montagu   and    Mr.  Wray  appeared  for  Mr. 
GryUs^  the  other  assignee. 

Mr.  Montagu. — It  is  admitted  by  the  other  side,  that 
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18S2.  there  was  no  collusion  in  this  case  between  Mr.  GryUs 
£z  parte  ^"<1  ^^  Duke  of  Leeds ;  and  that  when  the  Duke 
aod'othen.  8*^^  ^^®  sanction  to  the  purchase  of  the  shares  for  him 
by  GrylUy  as  his  agent,  he  never  contemplated  that 
Grylls  should  afterwards  become  the  purchaser  of 
them.  All  that  he  wished  was,  that  the  shares  should 
be  disposed  of  in  the  course  of  a  year.  We  contend^ 
moreover,  that  this  transaction  does  not  fall  within  the 
terms  of  the  Lord  Chancellor's  order.  That  these  shares 
cannot  be  considered,  in  fact^  as  those  which  any  of 
Grylls'  friends  had  "  declined  to  adopt,"  or  "  had 
returned  to  him,"  or  which  he  himself  had  originally 
purchased.  With  respect  to  the  general  rule  contended 
for  by  the  other  side,  that  a  solicitor  to  the  commission, 
or  an  assignee  of  a  bankrupt,  shall,  under  no  circum* 
stances  whatever,  be  permitted  to  become  the  pur- 
chaser of  any  part  of  the  bankrupt's  property, — we  say, 
there  may  be  exceptions  to  this  rule,  and  that,  although 
the  rule  may  be  general,  it  is  not  universal.  Lord 
Brougham  upon  one  occasion  objected  to  consider  the 
rule  as  inflexible,  and  said,  ''it  was  not  to  be  held  so 
.strict  as  to  deprive  the  Court  of  all  understanding,  and 
of  its  power  to  relax  it,  when  it  would  operate  unjustly. 
He  did  not  see,"  he  added,  "  why  he  was  to  be  tram* 
melted  by  a  rule,  which,  though  good  in  general,  would 
not  apply  to  every  case." 

Mr.  Montagu  was  then  proceeding  to  read  one  of  the 
affidavits  made  by  Grylls  in  the  matter  of  the  original 
petition,  when 

Mr.  Jacob  objected  to  the  affidavit  being  read,  as  it 
was  not  in  evidence  before  the  master. 

Mr.  Montagu.  On  an  inquiry  before  the  master,  all 
the  affidavits  filed  on  the  original  petition  may  be  read. 
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Erskiney  C.  J.    If  the  practice  is,  as  it  appears  to        1832. 
be,  that  on  exceptions  to  the  master's  report,  the  affi-       £x  parte 
davits  on  the  original  petition  cannot  be  read,  unless     and"othere. 
they  have  been  made  use  of  in  evidence  before  the 
master,  this  affidavit  cannot  of  course  be  read. 

Mr.  Jacob  then  consented  that  those  parts  of  the 
affidavit  might  be  read,  which  were  necessary  to  ex- 
plain Lord  Lyndkurst*^  order. 

Mr.  Montagu,  after  reading  these  passages  in  the 
affidavit,  continued  to  urge  the  unreasonableness  of  al- 
lowing no  departure  from  the  general  rule.  General 
rules  are  like  crutches,  which  are  made  to  help  the 
weak,  but  of  very  little  use  to  the  strong  and  vigorous. 
But  the  general  rule,  which  they  set  up  against  us, 
is  not  applicable  to  the  case  now  brought  before  the 
Court.  The  simple  question  which  the  Court  has  now 
to  decide  is — were  these  shares  any  of  those  which  Mr. 
Grylb*  friends  declined  to  adopt,  or  which  were  returned 
upon  his  hands  ?  It  cannot  be  doubted,  that  there  was 
a  real  sale  of  them  to  the  Duke  of  Leeds :  he  might, 
in  fact,  have  sold  them  to  me,  if  he  had  chosen,  the 
very  next  day.  The  Duke  himself  has  stated  in  his 
affidavit,  that  he  sanctioned  the  purchase  of  these 
shares  for  him  by  Grylts;  with  the  understanding,  that 
they  were  to  be  sold  again  within  the  year,  and  that 
the  Duke  would  stand  to  any  loss.  The  Duke  disliked 
his  name  being  used  as  one  of  the  speculators  in  the 
mines;  and  this  was  the  reason  for  the  shares  continuing 
in  the  books  of  the  company  in  the  name  of  Gryils, 

Sir  A.  Pell  directed  the  attention  of  Mr.  Montagu 
to  the  following  expressions  in  the  affidavit  of  Lord  J. 
Totonshend,  namely,  ''  that  the  shares  should  be  taken 
and  stand  in  the  name  of  Grylls,  as  a  trustee  for  his 
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1832.  grace;"  and  "  that  they  continued  standing  in  the 
EoTartc  "*™c  ^^  Griflls  as  his  trustee."  Why  is  it  not  then 
Grylls       open  ^Q  lY^Q  other  side  to  contend,  that  the  Lord  Chan- 

and  others.         ^ 

cellor*s  order  extends  to  this  case,  namely,  '*  continu- 
ing to  retain  "  in  the  character  of  trustee  ? 

Mr.  Montagu,  If  I  can  show,  that  he  for  one  mo- 
ment had  them  not,  then  he  cannot  be  said  to  have 
"  continued  to  retain." 

Erskine,  C.  J.  At  the  time  of  the  Lord  Chan- 
cellor's order,  the  shares  were  in  the  possession  of  Mr. 
Grylls, 

Sir  G.  Rose.  If  you  can  establish  the  trust  in  the  first 
instance,  the  shares  being  in  the  name  of  Gryi/s  is  a  cir- 
cumstance wholly  immaterial.  I  hold  the  transaction  be- 
tween Grylls  and  the  Duke  of  Leeds  not  as  a  purchase, 
there  being  no  price  paid  for  the  shares.  For,  as  to  the 
promissory  note  alleged  to  be  given  by  the  Duke  of 
Leeds,  I  think  a  Court  of  Equity  would,  under  all  the  cir- 
cumstances, have  restrained  Grylls  from  any  proceeding 
he  might  have  thought  proper  to  institute  on  a  security 
of  this  description.  The  whole  transaction  appears  to 
me  to  have  been  merely  an  arrangement  between  the 
Duke  and  Grylls,  which  ended  in  Grylls  becoming  the 
owner  of  the  shares  himself.  The  case  of  Mortlock  v. 
Bnller  (a)  clearly  shows,  that  a  trustee  cannot,  under 
any  circumstances,  become  the  owner  of  the  trust  pro- 
perty. The  shares  in  this  case  were  bought  by  Grylls, 
then  sold  to  the  Duke,  and  afterwards  repurchased  by 
Grylls*  Now  if  property  is  revested  in  A,,  does  he 
not  take  it  in  the  same  way  as  when  he  was  divested 
of  it? 

ErskinCf  C.  J.    In  the  order  made  by  Lord  Lynd- 

(a)  10  Yes.  292. 


and  others. 
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hurst ^  he  appears  to  have  viewed  the  whole  arrange-        i83j?. 
ment  relatinec  to  the  eleven  shares  as  one  transaction,       ^ 

®  *        Ex  parte 

whether  they  were  retained  by  GrylU,  or  were  returned  ^"\t" 
in  any  way  from  his  friends;  And  Lord  Lyndharst, 
upon  that  occasion  (a),  particularly  referred  to  the  case 
of  Ex  parte  Bennett  (6),  where  it  was  held,  that  an 
assignee  of  a  bankrupt  could  not  even  purchase  for  his 
friends. 

S  ii .  Rose,    Here  there  is  no  sale,  and  there  is  a 
return,  which  lets  in  the  doctrine  of  remitter,  (c) 

Mr.  Montagu.  We  contend  for  the  contrary  of  those 
two  propositions, — namely,  that  there  was  a  sale^  and  that 
there  was  no  return.  But  if  not  strictly  a  sale,  it  was 
such  a  bona  fide  transaction,  that  the  property  was  out 
of  Grylls  and  in  the  Duke.  And  so  far  from  there 
being  a  return  of  the  shares,  the  last  transaction  can 
be  considered  in  no  other  light  than  that  of  a  repur- 
chase. 

Mr.  Wray,  on  the  same  side.  It  is  right  the  Court 
should  understand  the  nature  of  the  interest  taken  by 
the  shareholders  in  these  mines.  The  lord  of  the  mine 
grants  a  lease  of  it  to  any  one  adventurer,  who  holds  it 

(a)  See  JEIx  ^ru  Badeock,  Mont.  &  M.  239. 

(6)  10  Ves.  381. 

(c)  With  great  deference  to  the  learned  Judge,  it  would  seem  that  the 
doctrine  of  remitter  doest  not  apply  to  this  case.  Remitter  is  defined  to  be 
the  union  of  an  ancient  right  and  a  subsequent  defeasible  estate  in  the 
same  person, — the  latter  being  cast  upon  him|  by  operation  of  law,  and  not 
gained  by  his  own  act  cr  consent,  as  by  immediate  purchase,— whereby  the 
ancient  right  is  restored  and  set  up  again,  and  the  new  defeasible  estate  is 
extinguished.  Co.  Lit.  348,  350  ;  3  Bl.  Com.  20.  The  subsequent  estate, 
therefore,  which  Grylls  gained  by  his  repurchase  of  the  shares  from  the 
Duke  of  Leeds,  being  an  estate  acquired  by  his  own  act,  and  not  by  opera- 
tion of  law,  he  cannot,  consistently  with  the  above  definition,  be  said  to  be 
remitted  to  his  first  estate,  whether  that  estate  is  to  be  considered  a  trust 
estate^  or  one  to  which  he  was  entitled  for  his  own  benefit. 
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1892.  in  trust  for  himself  and  his  co-adventurers ;  and  when 
Kzmirie  ^^^  share  of  any  adventurer  is  transferred,  the  practice 
Grylls  }g  ^  make  an  entry  of  the  transfer  in  the  cost  book. 
There  appears  to  be  no  reason  why  GrylU  could  not 
re*purchase  these  shares,  if  he  was  not  precluded 
from  his  situation  as  the  agent  of  the  Duke  of  Leeds. 
[Erskinef  C.  J.  The  question  is,  whether  Mr.  Grylb 
could,  in  the  first  instance,  purchase  the  shares  for  the 
Duke  of  Leeds,  or  do  that  indirectly  which  he  could 
not  do  directly.]  Another  question  has  been  raised, — 
namely,  whether  the  Lord  Chancellor's  order,  meant, 
that  the  shares  retained  by  Grylls^  as  a  trustee  merely, 
were  to  be  included  in  those  shares  "  which  he  took 
and  continued  to  retain."  It  is  clear,  that  the  equitable 
property  in  the  shares  was  parted  with  to  the  Duke  of 
Leeds.  GrylU  was  a  mere  agent  for  another  person ; 
he  sends  in  a  bill  for  his  services ;  he  exercised  no  db- 
cretion.  But  even  supposing  that  GryUs  was  originally 
the  purchaser  of  these  shares,  does  he  become  a  trustee 
for  the  creditors,  because  he  re*purchases  the  shares 
after  he  had  sold  them  to  the  Duke  ?  The  doctrine  of 
remitter  (a)  does  not  extend  to  such  a  case.  But  the 
Duke  of  Leeds  was  in  fact  the  original  purchaser  from 
the  adventurers.  Is  the  assignee  of  a  bankrupt  to  be 
held  liable  to  this  extent,  that  whatever  intermediate 
sales  and  purchases  there  may  be  of  the  property  of  the 
bankrupt,  yet,  if  the  assignee  becomes  eventually  the 
purchaser,  he  is  at  any  distance  of  time  to  be  held  to  be 
tnerely  a  trustee  for  the  creditors?  The  promissory 
note  given  by  the  Duke  of  Leeds  to  Grylls  was  the 
payment  of  the  price,  for  which  the  shares  were  sold  to 
the  Duke ;  and  though  Grylls  might  have  been  pre- 

(a)  See  note,  ante,  303. 
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vented  from  bringing  an  action  on  it  within  a  twelve-        1832. 
month,  yet  that  stipulation  does  not  render  the  transac-       Kipwte 
tion  less  a  purchase.     And  if  the  Duke  of  Leeds,  and       ^/^I'* 

'^  aDcl  others. 

not  Grjflk,  was  originally  the  purchaser  of  the  shares, 
then  the  doctrine  of  remitter  does  not  apply. 

Cur.  adv.  vnlt, 

Erskine,  C.  J. — In  this  case,  which  came  before  us  juiy  i, 
on  two  petitions,  one  raising  an  exception  to  tlie  master's 
report,  and  the  other  praying  us  to  confirm  that  report, 
the  question  in  substance  is,  whether  three  shares  in 
certain  mines,  which  were  taken  by  Grylls  in  his  own 
name,  but,  as  he  alleges,  as  trustee  for  the  Duke  of 
Leeds,  and  which  were  subsequently  held  by  Grylb 
for  himself,  are  within  the  order  of  the  Lord  Chancellor 
made  on  a  former  hearing  of  this  matter,  which  directs 
^^  that  as  to  the  shares  and  parts  of  shares  in  the  mines 
caUed  Wheal  Vohr,  and  Wheal  Vreah,  which  Grylk 
took  and  had  continued  to  retain ;  and  also  as  to  such 
shares  or  parts  of  shares  as  he  took  for  his  friends,  but 
which  they  or  any  of  them  had  declined  to  adopt,  or 
had  returned  to  him, — he  was  to  be  considered  a  trustee 
for  the  benefit  of  the  creditors."  The  order  then 
directs,  that  if  the  parties  should  difier  as  to  what 
shares  he  was  to  be  so  considered  a  trustee,  the  matter 
should  be  referred  to  the  master.  Upon  this  matter 
so  referred  to  him  the  master  has  made  his  report;  and 
he  draws  the  conclusion,  that  the  shares  were,  in  the 
first  instance,  purchased  by  Grylk  for  the  Duke  of 
Leeds,  and  that  such  purchase  was  a  bon&Jide  trans- 
action ;  that  the  shares  were  afterwards  sold  by  the 
Duke  to  Grylls  bon&Jide  for  a  valuable  consideration ; 
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1 S32.  .and  that,  as  to  these  shares,  he  was  not  to  be  considered 
Exparte  *  trustee  for  the  creditors.  The  simple  question,  there- 
ancToui"  ^^'^'  which  we  have  now  to  decide  is,  whether  Mr. 
GrylU  is  to  be  considered  a  trustee  for  those  shares ; 
and  the  fairest  way  to  determine  the  point,  as  it  appears 
to  me,  is  to  look  at  Lord  Lyndhursfs  judgment  on  the 
former  hearing  {a).  For  the  judgment  we  have  now  to 
pronounce  must  depend  on  general  principles,  and  not 
on  the  fairness  of  the  transaction  between  Mr.  Grylls 
and  the  Duke  of  Leeds.  It  appears  by  the  facts  of 
the  case,  of  which  there  is  no  dispute,  that  the  bank- 
rupts had,  at  the  time  of  their  bankruptcy,  certain 
shares  in  these  mines,  which  Grylk^  in  his  capacity  of 
assignee,  relinquished  as  a  damnosa  hareditas  ;  that  the 
mines  were  afterwards  purchased  by  Grylls  for  18,000/., 
and  eventually  divided  into  fifty  shares^  of  which  Grylk 
took  eleven  for  himself  and  his  friends;  but  all  of  which, 
it  must  be  remembered,  were  taken  in  his  own  name, 
without  specifying  how  many  he  took  for  himself,  or  how 
many  he  intended  for  his  friends.  Four  of  these  shares 
were  afterwards  assigned  to  Mr.  Trelawney,  and  trans- 
ferred into  his  name,  and  one  to  Mr.  Borlase  and  Mr. 
Plomer^  but  Borlase  returned  his  half-share.  It  appears, 
that  of  the  remaining  shares  three  were  intended  by 
Grylls  for  the  Duke  of  Leeds,  who  afterwards  consented 
to  adopt  them,  on  condition  that  they  should  be  disposed 
of  in  the  course  of  a  year ;  that  the  Duke  reluctantly 
assented  to  the  speculation,  and  that  Grylls  was  to 
hold  them  for  him  until  they  could  be  got  rid  of.  It 
is  but  justice  here  to  remark,  that  no  one  party  at  this 
period  contemplated  any  profit  from  the  adventure,  nor 
until  near  a  twelvemonth  afterwards,  when  Grylls  took 

(ft)  See  Mont.  &  M.  237. 
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the  three  shares  again  free  from  any  interest  of  the        1832. 
Duke.     Now  the  language  of  the  order  of  the  Lord      ^^  ^^ 
Chancellor  appears  to  me  to  reach  these  three  shares       ^*V,*^* 

*  *  and  otliers. 

taken  for  the  Duke  of  Leeds,  as  being  some  of  those 
shares  '*  which  Grylls  took  for  his  friends^  but  which 
they  either  declined  to  adopt,  or  returned  to  him." 
For,  when  Grylls  took  those  shares  again  from  the 
Duke,  I  can  only  consider  that  the  Duke  returned  the 
shares  to  Grylls,  on  condition  that  he  should  dehver 
back  the  promissory  note  which  he  had  previously  de- 
posited with  Grylls.    The  transaction  must  come  either 
within  the  first  part  of  the  order,  specifying  the  shares 
which   Grylls    "  took   and   retained,"    or  within   the 
second  branch  of  it,  which  speaks  of  the  shares  which 
*^  he  took  for  his  friends,  but  which  they  had  returned 
to  him."     For  when  we  look  at  the  language  of  the 
order,  it  is  clear,  that  the  view  Lord  Lyndhurst  took  of 
the  case  was  a  recognition  of  the  principle,  that  an 
assignee  could  not  purchase,  either  for  himself,  or  ano- 
ther.    The  judgment  (a),  too,  which  he  pronounced  in 
the  case,  affords  some  explanation  of  the  meaning  of 
the  order.     "  Looking  at  all  the  circumstances,''  he 
says,  "  it  is  clear  that  Mr.  Grylls  had,  before  the  relin- 
quishment of  the  bankrupt's  interest  in  the  mines,  con- 
templated the  formation  of  a  new  company  or  adven- 
ture, and  by  the  effect  of  the  arrangement  he  became 
possessed,  dthough  not  specifically,  yet  substantially, 
of  some  part  of  the  interest  of  the  bankrupt."    Mr. 
Grylls  can  hold  this  interest  in  the  mine,  in  no  other 
capacity  than  as  a  trustee  for  the  creditors  of  the  bank- 
rupt ;  and  the  fact  that  he  now  holds  a  less  interest, 
than  that   formerly  possessed  by  the  bankrupt,  can 

(a)  See  Mont.  &  M.  242. 
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1832.        make    no    difference   in    principle."    This  judgment 
Ex  parte       Lord  Lyndhurst  pronounces,  after  referring  at  great 

Oryllb 

aod  others,  length  to  the  case  of  Ex  parte  Bennett  {a) ;  and  from 
Lord  Eldon's  judgment  in  that  case,  the  bona  Jides^ 
or  honesty  of  the  transaction,  forms  no  part  of  the 
principle  on  which  the  question  should  be  decided. 
"Upon  the  general  rule,"  Lord  Eldon  says,  "both 
the  solicitor,  and  the  Commissioner,  have  duties  im- 
posed  on  them,  that  prevent  their  buying  for  them- 
selves ;  and  if  that  is  the  general  rule,  it  follows  of 
necessity,  that  neither  of  them  can  be  permitted  to  buy 
for  a  third  person ;  for  the  Court  can  with  as  little  efiect 
examine  whether  that  was  done,  by  making  an  undue 
use  of  the  information  received  in  the  course  of  their 
duty,  in  the  one  case,  as  in  the  other."  No  exception 
therefore  is  made  to  the  operation  of  the  rule,  but  rather 
the  contrary,  where  the  purchase  is  made  as  a  trustee  for 
third  persons.  The  same  principle,  which  guided  Lord 
Eldon f  was  that  also  on  which  Lord  Lyndkurst  acted 
in  deciding  this  case.  Neither  of  their  judgments 
rests  on  the  bonajides  of  the  transaction;  but  on  the  ge- 
neral principle,  that  an  assignee  cannot  purchase,  either 
for  himself,  or  another.  This  principle  would  of  course 
have  reached  the  shares  bought  for  Mr.  Trelawney,  if 
he  could  have  been  brought  before  the  Court ;  but  he 
is  not  within  its  jurisdiction.  The  only  remedy,  there- 
fore, against  him  was  by  bill;  the  order  of  Lord  Lynd- 
kurst being  necessarily  confined  to  those  shares  over 
which  the  Lord  Chancellor  had  jurisdiction,  as  sitting 
in  bankruptcy. 

In  this  view  of  looking  at  the  case,  can  it  be  denied 
that  the  order  applies  to  the  shares  purchased  by 

(a)  10  Ves.  3S5. 
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GryUsy  for  the  Duke  of  Leeds  ?    Taking  it  even  to  be  a        1 832. 
purchase  for  the  Duke  bona  fide,  what  Lord  Eldon  says       ^^  p^^^ 
in  Ex  parte  Bennett  applies  to  the  transaction;  for  even     a^^othen. 
the  Duke  could  not  hold  the  shares  upon  a  purchase  made 
by  Grylls.  But  these  shares  having  come  back  to  GryUs, 
and  all  right  and  interest  in  them  having  therefore  become 
vested  in  him,  were  thus  brought  within  reach  of  the  ju- 
risdiction of  the  Lord  Chancellor  sitting  in  bankruptcy. 
ThereforCi  notwithstanding  the  whole  transaction  was 
perfectly  honest  and  fair,  yet  on  the  general  principle, 
on  which  Lord  Lyndkurgfs  judgment  is  founded,  I  am  of 
opinion,  that  Grytts  must  be  taken  to  hold  these  shares 
88  a  trustee  for  the  general  creditors  of  the  bankrupts. 

Sir  A.  Pell. — I  find  the  original  entry  as  to  these 
shares,  in  the  books  of  the  Mining  Company,  to  be, 
"  For  Mr.  GryUs  eleven  shares;"  Mr.  GryUs  being  an 
assignee  under  the  commission,  and  an  attorney  under 
whose  advice  it  was  issued  against  the  bankrupts.  The 
question  now  before  us  is,  whether  the  three  shares,  in 
which  the  Duke  of  Leeds  at  one  time  claimed  a  certain 
sort  of  interest,  are  to  be  subject  to  the  acknowledged 
rule  in  equity,  that  a  trustee  shall  not  purchase  any 
portion  of  the  trust  property;  and  in  discussing  that 
question,  I  shaU  confine  myself  entirely  to  those  three 
ahares.  In  the  judgment  pronounced  upon  the  former 
bearing  of  this  case  by  Lord  Lyndhursty  there  are 
these  remarkable  words :  *[  There  has  been  no  principle 
more  wisely  laid  down,  more  universally  recognized,  or 
more  rigidly  adhered  to  by  my  predecessors  in  this 
Court,  tiian,  that  assignees  of  a  bankrupt's  estate  shall 
not  be  permitted,  either  directly  or  indirectly,  by  them- 
selves or  by  any  circuitous  mode,  to  become  the  pur- 

VOL.  n.  Y 
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1852.       chasers  of  any  part  of  the  bankrupt's  property.     It 
£~^      matters  not  by  what  motives  the  parties  may  be  actuated. 
Gbt^       They  may  be  influenced  by  motives  of  the  purest  and 
most  honourable  character ;  but  it  must  not  be  forgotten^ 
that  the  motives  of  mankind  can  seldom  be  satisfacto- 
rily inquired  into;  whilst,  on  the  other  hand,  there  is 
danger  to  be  apprehended  from  firaudulent  practices, 
the  proof  of  which  is  at  all  times  difficult  and  uncer- 
tain."    And  Lord  EldoHy  in  Ex  parte  Betmeii  (a), 
after  a  recognition  of  the  general  rule,  says,  **  I£  that 
is  the  general  rule,  it  follows  of  necessity  that  neither 
the  solicitor,  nor  the  commissioner,  can  be  permitted  to 
buy  for  a  third  person."    And  he  adds,  "  the  safest 
rule  is,  that  a  transaction,  which  under  circumstances 
should  not  be  permitted,  shall  not  tiike  efiect  upon  the 
general  principle;   as,  if  ever  permitted,  the  inquiry 
into  the  truth  of  the  circumstances  may  &il  in  a  great 
proportion  of  cases.**    Now,  in  this  case,  if  the  three 
shares  in  question  were  at  any  time  vested  in  the  Duke 
of  Leeds,  it  was  by  virtue  of  a  purchase  of  them  made 
by  Grytts,  as  assignee  under  the  commission,  and  there- 
fore within  the  rigid  rule,  that  an  assignee  cannot  pur- 
chase the  bankrupt's  property  by  any  circuitous  mode. 
The  facts  are  clealr — the  rule  is  as  clear — and  no  diffi- 
culty ought  to  have  arisen.    But  the  terms  of  the  Lord 
Chancellor's  order,  it  must  be  confessed,  are  not  quite 
so  easy  to  understand.    An  inquiryi  however,  into  the 
nature  of  the  property  in  dispute  may  throw  some  lif^t 
upon  the  true  construction  of  the  order.    What  is  the 
property  in  question?    The  property  consists  of  shares 
in  a  mine^  whtdi  are  aflowed  to  pass  by  way  of  transfer 
or  assigmnent  from  one  shardiolder  to  another,  by  a 

(a)  10  Ves,  400. 
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written  entry  made  in  the  books  of  the  Company,  and        1892. 
the  purchaser  signing  his  name  in  the  books.     Was       ETmrte 
this  done  by  the  Duke  of  Leeds?    No  such  thing.     ^^Vth" 
The  shares  always  stood  in  the  books  in  the  name  of 
GryUs,  the  original  purchaser.    The  conclusion  I  draw 
from  this  circumstance  is,  that  these  shares  so  conti* 
nuing  in  GryW  name,  are  within  the  terms  of  the 
Lord  Chancellor's  order.    It  is  stated,  however,  in  the 
affidavit  of  Lord  James  Toumshend^  that  when  Grylls 
bought  the  shares  for  the  Duke,  it  was  stipulated,  that 
his  grace's  name  should  not  appear  in  any  way  in  the 
transaction,  but  that  the  shares  should  be  taken  and 
stand  in  the  name  of  Gtytts,  as  a  trustee  for  the  Duke. 
It  appears,  therefore,  that  Grylk  purchased  the  shares 
on  a  secret  trust.    And  if  there  is  any  one  case,  that 
would  show  the  policy  and  good  sense  of  the  general 
application  of  the  rule,  this  appears  to  be  a  case  of  that 
description.  Then,  with  regard  to  the  terms  of  the  Lord 
Chancellor's  order,  which  directs  that  as  to  those  shares 
which  GrtfUs  took  and  had  eantimied  to  retain,  he  was 
to  be  considered  a  trustee.   Now  has  Mr.  Grytts,  or  has 
he  not,  eoutinued  to  retain  these  shares  t    Why,  if  they 
still  stand  in  the  books  in  his  name,  the  inference  is, 
that  he  not  only  took  the  shares,  but  also  that  he  still 
oontinuea  to  retain  them.    They  certainly  are  not  within 
the  second  branch  of  the  order,  namely,  shares  which 
his  friends  decUned  to  adopt;  nor,  as  it  seems  to  me, 
can  the  shares  be  said  to  have  been  returned  to  Grylls, 
as  diey  have  always  stood  in  his  name  in  the  Company's 
books.     In  delivering  my  judgment  on  this  occasion,  I 
wish  it  to  be  understood  that  I  cast  no  imputation 
whatever  on  Mr.  Grytts,  or  the  Duke  of  Leeds,  or 
Lord  James  Townshend,  for  I  believe  them  to  have 

y2 
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18SZ.       been  actuated  by  the  purest  motiveB.    And  however 

Ej,p,rt«      aorry  I  may  be  that  this  case  Bhould  bear  bard  on  Mr. 

i^"rttei.     GryHr,  yet  I  think  we  are  bound  not  to  relax  the 

BtiictnesB  of  the  general  rule,  out  of  any  consideratioa 

for  the  hardship  it  may  occasion  a  particular  indiTidoal. 

Sir  J.  Cboss. — This  appears  to  me  to  be  a  very  short 
and -dear  question  for  our  decinou,  although  involved 
in  a  long  and  obscure  detail  of  facts.  The  order  of 
the  Lord  Chancellor  refers  it  to  the  master  to  inquire 
what  shares  had  been  taken  and  retained  by  GryUi, 
in  respect  of  which  he  was  to  be  considered  as  a  trustee 
for  the  creditors.  The  master,  in  his  report,  finds  that 
the  shares  were  purchased  by  Grt/Ut  for  the  Duke  of 
Leed^j  and  were  retold  by  the  Duke  to  GryUt.  Now 
it  appears  to  me,  that  it  was  beyond  the  province  of 
the  master  to  do  this,  which  was  in  &ct  reveruog  the 
order  of  the  L<nd  Chancellor.  It  has  been. contended, 
that  these  three  shares  are  not  within  the  proviacms  of 
the  order,  because  they  were  bought  by  the  Duke,  and 
■old  again  to  GryUi.  But  the  Duke  of  Leeds  did  not 
hear  any  thing  of  the  original  purchase  of  the  shares 
by  Grylia  for  a  long  space  of  time.  In  whose  hands 
were  they  during  the  whole  of  that  period?  Why  in 
those  of  GryUi.  He  ^en  proposes  to  transfer  the 
trusts  upon  which  he  held  these  shares  &om  the  cre- 
ditors to  the  Duke.  The  Duke,  although  acquiescing 
in  the  arrangement,  wbhed  them  to  be  disposed  of  as 
soon  as  possible;  and  in  fact  never  intimated  any  thing 
Uke  an  unqualified  acceptance  of  the  shares.  But  if 
he  did,  they  have  got  back  again  to  GryUi,  who,  as  it 
seems  to  me,  never  effectually  parted  with  them.  For 
in  every  sale  or  purchase  of  property  there  are  two 
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material  ingredients  necessary  to  complete  the  contract,        IBS2. 
namely,  a  consideration,  and  a  transfer.    Now  the  only       ^      Z 

■^         tJL  parte 

thing  here  which  is  called  a  consideration,  is  the  pro-  ^^^i^ 
nussory  note  deposited  by  the  Duke  with  Grytts,  and 
the  shares  were  never  transferred  into  the  Duke's  name. 
The  shares,  therefore,  were  within  that  part  of  the 
Lord  Chancellor's  order,  which  speaks  of  the  shares 
that  GryUs  **  took  and  continued  to  retain.**  But  in 
my  opinion  he  has  declined  to  adopt  the  shares  as  far 
as  curtesy  would  allow,  by  returning  them  in  the  way 
he  has  done  to  GryUs.  The  master's  report,  there- 
fore, appears  to  me  erroneous  in  finding  that  the  shares 
were  resold. 

Sir  G.  Rose  concurred,  saying,  that  he  could  add 
nothing  to  the  opinion  he  expressed  yesterday. 

The  Order  therefore  was,  that  the  three 
fiftieth  shares  in  the  mines,  which  the 
master  found  to  have  been  purchased  by 
GryUs  for  the  Duke  of  Leeds,  and  to  have 
been  resold  by  the  Duke  to  Grylls^  were 
not  the  absolute  property  of  Oryllg,  but 
were  shares  for  which  GryUs  was  to  be 
considered  a  trustee  for  the  benefit  of  the 
creditors  seeking  relief  under  the  original 
and  renewed  commissions. 
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1SS2. 


Ex  parte  St&ight  and  another. — ^In  the  matter  of 

8&uthampton  .^ 

Buildingt,  r-YLES. 

July  2. 

An  equitable      J}f  ^Jijg  i^^g^  ^ [i^  bankrupt  had  before  his  bankmptcy 

mortgafee  of  "^  '^     ^ 

two  policiet  of    deposited  two  policies  of  assurance,  which  he  had  ef- 

awaranoe, 

which  the  bank-  fected  with  the  Eagle  Insurance  Office  on  his  own  life, 

nipt  had  eflect- 

edonhiiown  with  a  creditor  of  the  name  of  FForjrerf,  for  securing  the 
the'inuiniioe  sum  of  300/.  The  depont  was  accompanied  with  a  writ- 
"  I amhMtr  tcu memorandum,  signed  by  the  bankrupt,  as  follows: 
m^^i^^id^'  "  ''^^  interest  of  800/.  in  these  policies  I  transfer  to 
^ilS^«  Mr.  John  Worged,  of  Ashford,  Kent;  for  which  value 
of  thepolKaeim  received  has  been  had,  with  5  per  cent,  interest. 

queitioiif  and  ' 

ioqniriDg  what       «  January  26,  1830.  J.  E.  Eylesr 

aum  the  ofltoe 

^^  were^deli-  Worged  had  obtained  the  usual  order  of  the  Court, 

^^^^^  referring  it  to  the  Commissioner  to  inquire  whether  he 

^Iia ^ffic^t  ^^^  *"  equitable  mortgagee,  or  not,  and  for  the  sale  of 

notice  to  the  ^^  policies,  if  the  Commissioner  should  find  in  the 

omoe  of  A 

change  of         affirmative.     It  appeared  that  some  time  after  the  poli- 
owneruup* 

cies  had  been  deposited  with  Worged,  but  before  the 
issuing  of  the  commission,  he  addressed  the  following 
letter  to  the  Secretary  of  the  Eagle  Insurance  Office : 

"  Mr.  N.  P.  Smiih. 
*'  Sir, — /  am  holder  of  the  undermentioned  policies, 
and  shall  feel  obliged  if  you  will  inform  me  what  sum 
the  office  will  give  if  they  are  delivered  up  to  be  can- 
celled, with  the  consent  of  the  parties. 

*'  No.  79,766,  5  May  1829,  500/.  Maria  Eyles. 
65,953, 19  Feb.  1822,  500/.  J.  E.  Eyles. 
**  Your  reply  will  oblige  your  obedient  servant, 
"  Ashford,  19  October  1831.        John  Worged^ 

The  Commissioner  found,  that  according  to  the  au- 
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thority  of  decided  cases  (a),  and  a  late  decision  of  the       18S2. 
present  Master  of  the  Rolls,  notice  to  the  insurance      E^wte 
oSce  of  an  assignment  by  the  bankrupt  of  a  life  policy    i^^^^^r. 
was  not  necessary  to  be  given  on  the  part  of  the  as- 
signee of  the  policy,  to  render  the  assignment  valid ; 
but  that  in  fact  such  notice  was  in  this  case  given:  and 
he  therefore  foimd,  that  Worged  had  a  valid  equitable 
mortgage  on  these  policies  of  assurance,  and  accord- 
ingly ordered  them  to  be  sold  by  public  auction. 

The  present  petition  was  from  the  assignees  of  the 
bankrupt,  praying  the  Court  to  reverse  the  order  of  the 
Commissioner. 

Mr.  Moore  and  Mr.  Sturgeon  in  support  of  the 
petition.  The  deposit  of  the  policies  in  this  case  did 
not  amount  to  an  equitable  mortgage,  so  as  to  bind  the 
assignees ;  as  no  valid  notice  was  given  to  the  office  by 
the  mortgagee.  The  notice  given  by  Worged  was 
nothing  more  than  a  letter  of  inquiry  as  to  what  sum 
the  office  would  give  for  the  policies.  [Sir  A.  Pell.  But 
it  was  an  announcement  that  he  was  the  holder  of  the 
security.]  Nobody  would  infer  from  that  letter  that 
he  had  a  Uen  on  the  policies.  [Sir  A.  Pell,  Is  not  the 
language  of  this  letter,  in  common  sense,*  enough  to  put 
the  office  on  its  guard?  Sir  G.  Rose.  The  simple 
question  is,  whether  the  Commissioner's  report  is  suf- 
ficient, or  not.  The  Courts  have  held  the  least  cir- 
cumstance, in  point  of  notice,  sufficient;  and  here  the 
mortgagee  informs  the  office  that  he  is  the  holder  of 
the  policies.  Sir  J.  Cross.  In  the  memorandum  of 
transfer,  I  observe  the  bankrupt  says,  he  transfers  his 

(a)  See  FaXkner  ▼.  Com,  1  Bro.  125 ;  J^nu  v.  Gibbons,  9  Ves.  411.    Bat 
sw  WiUmm  t.  Tktrp,  2  Sim.  259. 
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1832.  inierest  in  these  polides;  and  the  notice  given  to  the 
Ex  ptrte  ofBoe  by  Worged  is  not  of  the  transfer  of  the  uderesi, 
and  aao£r.  ^^  ^^  ^  transfer  of  die  policies.  But  it  does  not 
i^pear,  that  the  office  made  any  objection  to  the  form 
of  the  notice.  What  would  have  been  the  effect,  if 
there  had  been  no  notice?]  The  office  would  then  have 
been  justified  in  paying  the  amount  of  the  policy  to  the 
person,  whose  name  appeared  in  their  books  as  the 
owner  of  it*  They  might  have  thought,  that  the  expres- 
sion "  holder**  merely  meant  the  holder  for  safe  custody. 

Sir  A  Pell,  (a)— There  are  some  points,  really,  so 
clear^ — so  free  from  all  controversy  and  dispute^ — that 
it  presses  a  litde  on  one's  patience  to  be  called  upon  to 
discuss  them.  If  there  are  any  words  sufficient  in  the 
English  language  to  express  a  notification  of  a  change 
of  ownership,  this  letter  to  the  insurance  office  con- 
tained fill!  notice  of  that  change.  The  petition  must 
therefore  be  dismissed;  and  as  this  is  so  plain  a  case, 
and  there  are  no  grounds  whatever  for  presenting  the 
petition^  I  am  of  opinion  that,  to  mark  our  sense  of  the 
impropriety  of  presenting  it^  the  assignees  should  be 
made  personally  to  pay  the  costs. 

Sir  J.  Cross. — I  entirely  concur  with  the  Commis- 
sioner,  and  my  learned  colleague.  The  mortgagee  was 
legally  possessed  of  these  policies,  and  of  all  right  and 
interest  in  them ;  for  there  was  an  actual  transfer  of 
them  made  to  him  by  the  bankrupt  in  January  1830. 

Sir  G.  Rose  concurred. 

Petition  dismissed  with  costs,  to  be  paid 
personally  by  the  assignees. 

(d)  Enkine,  C.J.  was  absent  through  ihdispositioo. 
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Ex  parte  Williamson. — In  the  matter  of  Williamson.    «  "T 

^  Sioutluunpton 

Ik  M"  Suilditigif 

Mr.  ANDERDON  applied  for  time  to  answer  the       July  3. 
affidavits  ffled  in  support  of  the  petition,  which  was  W^nswaffidwits 

**  *  in  support  of  a 

answered  for  the  19th  June,  and  was  now  standing  in  petition  are  v«y 

^        volamutons,  the 

the  paper  for  hearing.    The  affidavits  were  filed  on  the  Court  will  give 

^  ,    ,  respondent  time 

SOtb  June,  and  were  very  voluminous,  consisting  of  200  to  answer  tbem, 

upon  payment 
folios.  of  costs,  al- 

though the  peti- 
tion IS  in  the 

Mr.  Montagu  opposed  the  application,  on  the  ground  mg!!and\2^days 
that  it  was  made  so  long  as  twelve  days  after  the  filbg  ,^ thea^- 
of  the  affidavits,  and  there  was  no  affidavit  on  the  part  "'^  '^^  ^^• 
of  the  respondent  explaining  the  cause  of  the  delay. 

The  Court,  however,  thought  it  reasonable 
that  the  respondent  should  have  time  to 
answer  the  affidavits,  on  payment  of  the 
costs  of  the  application,  and  of  the  day. 


Iii  the  matter  of  Fletcher.  Sim$  place. 

July  4. 

Mr.  WIGRAM  applied  to  the  Court  to  rescind  an  whore  the  per- 
son against 
order,  which  had  been  made  on  the  21st  June  last  (a),  whom  a  fiat  is 

for  suspending  the  advertisement  of  the  bankruptcy  in  the  Court  for  a 
the  Gazette.    The  order  had  been  obtained  ex  paries  Se^dvlwtise- 
and  none  of  the  proceedings  before  the  Commissioners  ouette,  and 
at  the  opening  of  the  fiat  were  produced  to  the  Court,  SIeiy*tKt  he 
when  the  order  was  procured.  ®^  i^^\<  to 

^  the  petitioning 

Sir  G.  Rose.    As  it  was  sworn  by  the  bankrupt,  <^'«fitor,  it  is 

''  *^  '  not  necessary 

that  it  was  a  fraudulent  commission,  we  did  not  want  that  the  Court 

should  inspect 

to  inspect  the  proceedings.    When  the  objection  to  the  the  proceedings. 

(a)  See  mtct  90,  and  Tpoa,  327. 
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18S2.       comniission  is  independent  of  the  proceedings,  as  in 
""  this  case,  where  the  bankrupt  swore  before  adjudica- 

FuercBBs.  tbn,  that  there  was  no  debt  whatever  due  from  him  to 
the  petitioning  creditor,  there  is  no  use  to  refer  to  the 
proceedings  (a);  and,  indeed,  there  is  no  case  where  the 
Court  is  more  imperatively  called  upon  to  make  the 
order  of  which  you  complain,  than  upon  such  an  affida- 
vit as  was  sworn  to  by  the  bankrupt  on  this  occasion* 
With  regard  to  the  application  being  made  ex  parte, 
the  practice  allows  of  its  being  so  done;  otherwise,  the 
advertisement  might  appear  in  the  Gazette,  before  the 
application  could  be  granted. 

Erskine,  C.  J.  I  do  not  see  how  you  make  out  any 
grievance,  by  the  suspension  of  the  advertisement  in  the 
Gazette. 

Mr.  Wigram.  The  advertbement  would  prevent 
those  persons  who  are  indebted  to  the  bankrupt  from 
paying  him  the  amount  of  their  debts,  which  would  be 
so  much  money  saved  to  his  creditors.  The  bankrupt 
is  actuaUy  now  secreting  himself,  and  cannot  be  found. 

The  Court,  under  the  circumstances,  allowed 
that  notice  of  a  motion  to  rescind  the  former 
order  might  be  served  upon  the  solicitor 
who  obtained  it. 

(a)  Where  there  is  any  doubt,  however,  from  the  bankmpt'e  own  state- 
mtnt,  as  to  the  saffideocy  of  the  debt,  or  the  act  of  bankruptcy,  an  inspec- 
tion of  the  proceedings  seems  then  to  be  indispensable;  £r  parU  Akuwarth^ 
2  G.  &  J.  89.  And  when  this  case  of  £x  parte  FUtdter  came  afterwards 
before  the  Court  (on  the  lOth  July)  on  an  incidental  question  of  costs.  Sir  G. 
IZoM  drew  the  following  distinction  as  to  the  practice  in  this  particular. 
Where  the  bankrupt  has  delayed  applying  for  a  supersedeas,  and  assignees  have 
been  elected,  the  Court  has  invariably  withheld  the  proceedings  from  inspec- 
tion; but  if  he  makes  the  application  irutanter,  and  before  the  choice  of 
assignees,  the  Court  has  in  that  case  aJbwed  the  bankrupt  to  look  into  the 
proceedings,  that  he  may  know  the  evidence  on  which  he  has  been  declared 
bankrupt. 
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1883. 


Ex  parte  Coombes. — In  the  matter  of  Coombes  and        

,  SouthampUm 

another.  Buiidhig$, 

July  4. 

This  was  a  petition  by  one  of  two  bankrupts,  praying  One  of  two  as- 

signees  admits 

that  a  surviving  assignee  might  be  ordered  to  pay  to  in  the  audit 
him  an  allowance  of  10/.  per  cent,  on  the  net  produce  of  to  a  dividend, 
his  estate,  which  had  paid  a  dividend  of  SOs.  in  the  sum  was  re^*^ 
pound;  and  there  had  been  a  final  dividend  declared  J|^^J^,|^pU. 
also  under  the  joint  estate,  under  which  the  joint  ere-  ^]^^^yS^ 
ditors  had  received  more  than  10*.  in  the  pound.    The  banLrapt,  on  a 

'■  petiuon  for  his 

commission  was  issued  in  July  1814,  and  two  persons  allowance  after 

*^  the  death  of  this 

of  the  names  of  Farmer  and  Howard  were  chosen  assignee,  is  en- 
titled to  an  in- 
assignees.    The  bankrupt  obtained  his  certificate  on  quiry  whether 

the  SOth  October  1814,  and  a  final  dividend  was  de-  sum  ever  came 
clared  under  hb  separate  estate  in  18^,  when  Farmer  of  the  surviving 
alone  signed  the  audit  paper,  admitting  that  346/.  I2s,  ^^^^^ 
lid*  was  reserved  by  the  assignees  and  applicable  to 
the  claims  of  the  joint  creditors.  Farmer  subsequently 
died;  and  the  excuse  set  up  hy  Howard,  the  surviving 
assignee,  for  not  paying  the  allowance,  was,  that  the 
money  never  came  to  his  hands,  but  was  received  and 
retained  by  Farmer,  the  deceased  assignee. 


Mr.  Ching,  in  support  of  the  petition,  contended,  that 
although  Howard  did  not  sign  the  audit  paper,  which 
admitted  the  sum  above  mentioned  to  be  in  the  hands 
of  the  assignees,  he  signed  other  papers  at  the  audit 
meeting  equivalent  to  such  an  admission.  But  assig- 
nees are  jointly  and  severally  liable;  and  it  is  said  by 
the  Vice-Chancellor  in  Ex  parte  Griffin{a),  that  "  i( 
by  the  act  of  one  assignee^  out  of  the  course  of  his  duty, 

(a)  2G.&  J.U6. 
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1832.        ^®  ^"^^  property  is  placed  within  the  single  power  of 
-  the  other  assignee,  there  is  no  doubt  trat  both  are 

CooMns.     liable.'* 

Mr.  Twiss  for  the  surviving  assignee.  It  appears, 
that  the  final  dividend  was  made  so  long  ago  as  the  year 
18S0,  and  the  bankrupt  lets  twelve  years  go  by  without 
making  any  claim  for  his  allowance.  There  is,  how- 
ever, in  this  case,  not  only  the  absence  of  all  proof  that 
Howard  ever  received  a  farthing  of  this  money,  but  it 
does  not  appear  even  from  the  terms  of  the  audit  pajier, 
that  the  money  was  ever  actually  in  the  hands  of  either 
of  the  assignees. 

Mr.  Ching.  The  bankrupt's  allowance  ought  to  be 
paid  out  of  the  money  reserved  for  dividends,  as  this 
sum  is  stated  to  be  in  the  audit  paper. 

Sir  G.  Rose. — You  do  not  raise  that  point  on  the 
facts  stated  in  your  petition,  which  merely  alleges  that 
there  is  a  certain  sum  found  by  the  Commissioners  in 
the  hands  of  the  assignees.  There  may  be  a  question, 
too,  whether  you  should  not  have  brought  the  repre- 
sentatives of  the  deceased  assignee  before  the  G>uxt. 
Until  the  6  G.  4.  c.  16,  you  had  no  right,  as  a  single 
bankrupt  imder  a  joint  commission,  to  any  allowance, 
unless  you  could  prove  that  every  other  party  agiunst 
whom  the  commission  issued  was  also  entitled  to  it(a)« 

Sir  J.  Cross. — I  find,  that  the  \2&A  section  of  the 
Bankrupt  Act  (6)  enables  the  bankrupt  to  call  upon 

(a)  See  the  129th  section,  which  now  relieves  the  bankrupt  from  this 
hardship. 
(6)  6  G.  4.  c.  16. 
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die  assignees,  to  declare  to  bim  how  they  have  disposed 
of  bis  estate.  He  has  a  right,  therefore,  to  inquire  of 
the  surviving  assignee,  whether  he  knows  any  thing 
about  diis  money,  and  how  it  has  been  applied. 
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1832. 
Esparto 

COOMBBS. 


Erskine,  C.  J. — It  appears  strange,  that  the  bank- 
rupt should  suffer  a  final  dividend  to  be  made,  without 
ever  claiming  his  allowance;  although  the  Commissioners 
found  a  surplus  of  346/.  19s.  to  remain  in  the  hands  of 
the  assignees.  I  think,  however,  that  there  ought  to 
be  an  inquiry,  but  that  it  should  be  confined  to  the 
surviving  assignee. 

Order  made  accordingly,  that  it  should  be 
referred  to  the  Commissioner  to  inquire, 
whether  any  and  what  part  of  the  sum  of 
346/.  I2s,  ever  came  to  the  hands  of  the 
surviving  assignee,  and  whether  such  money 
is  applicable  or  not  to  the  payment  of  the 
bankrupt's  allowance. 


Ex  parte  William  Kedie  and  John  Houghton. — In 
the  matter  of  James  Houghton  and  John  Watts.       1SS«S^ 

IHIS  was  a  petition  of  the  trustees  under  the  mar-  The  two  trustees 
riage  settlement  of  the  bankrupt  Houghton  and  his  wife,  riage  aettlement' 
praying  that  the  trustees  might  be  allowed  to  prove  the  ropt/kdvance" 
sum  of  1451/.  ISs.  M.  against  the  joint  estate  of  the  J^^^  JJhig 

bond,  the 
amocmt  of  the  trast  fund,  ^which  was  his  wife's  fortunei)  for  the  purpose  of  being  employed  in 
has  business ;  and  'one  of  tne  trustees  afterwards  enters  into  a  parol  agreement  with  H.  and  his 
partner,  that  the  loan  should  be  considered  a  debt  due  from  the  partnership : — Held,  that  this 
subvequent  agreement  was  in  the  nature  of  a  collateral  security,  and  that  the  trustees  could 
prove  both  against  the  joint  estate  and  the  separate  estate  of  H.,  making  their  election  after- 
wards from'  which  estate  they  would  receive  dividends. 
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1832.       two  bankrupts,  and  also  upon  the  separate  estate  of 
ETmrte       Houghion,  the  trustees  making  their  election  from  which 
anduio^er     ^***®  ^^7  would receive  dividends. 

It  appeared,  that  by  the  trusts  of  the  settlement  the 
sum  of  1300/.,  which  was  the  wife's  money,  was  settled 
upon  the  petidoners,  upon  trust  after  the  solemnisation 
of  the  marriage  to  lend  and  advance  the  same  to  the 
bankrupt;  James  Houghion,  for  twelve  calendar  months, 
upon  his  bond,  payable  with  interest,  and  at  the  discre- 
tion of  trustees,  either  to  continue  the  same  on  such  se- 
curity, or  to  caU  it  in.  After  the  marriage,  it  was  agreed 
between  Houghton  (the  bankrupt)  and  his  partner  fVatts, 
that  Houghton  should  procure  this  money  for  the  use  of 
ihe  partnership;  and  Houghion  accordingly  appUed  to 
the  trustees  for  that  purpose,  who,  under  the  power 
given  to  them  by  the  settlement,  advanced  the  1300/.  to 
Houghton  the  bankrupt;  who  on  the  5th  December 
18S7  gave  his  bond  to  the  trustees,  to  secure  the  re- 
payment of  the  money  with  interest  on  the  5th  Decem- 
ber following.    On  the  day  after  Houghton  received 
this  money  from  the  trustees,  he  paid  it  over  to  his 
partner  Watts  for  the  purposes  of  the  partnership,  and 
an  entry  of  the  receipt  of  the  money  was  made  in  the 
partnership  cash  book.    After  this  advance,  Kedie,  one 
of  the  trustees,  had  an  interview  with  both  the  bank- 
rupts at  their  house  of  business;  when  they  informed 
him  that  the  money  had  been  borrowed  on  the  partner- 
ship account,  and  had  been  applied  to  the  purposes  of 
their  joint  trade;  and  it  was  then  agreed  between  Kedie 
and  the  bankrupts,  that  their  firm  was  to  be  considered 
liable  to  the  trustees  for  the  repayment  of  the  money, 
with  interest,  as  a  partnership  debt;  and  that  as  the 
trustees  lived  at  a  distance  in  the  country,   and  as 
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Haugkion  was  entitled  under  the  setdement  to  receive  1832. 
the  interest  on  the  ISOO/.  for  his  life»  such  interest  ETMrte 
should  be  paid  by  the  partnership  to  Houghton^  instead  ^^^^^^^ 
of  its  b^g  remitted  to  the  trustees  and  by  them  paid 
over  again  to  Houghton,  In  pursuance  of  this  agreement, 
an  account  was  opened  in  the  partnership  private  ledger, 
entitled,  '*  The  trustees  of  Mrs.  Houghton,"  in  which 
the  sum  of  1300/.  was  placed  to  their  credit  with  the 
partnerslup.  The  trustees  stated,  that  they  aUowed 
this  sum  to  continue  on  loan  to  the  partnership  after 
the  time  Umited  in  the  bond,  in  the  confidence  that 
under  the  agreement  they  had  entered  into  with  the 
bankrupts,  the  partnership  would  continue  Hable  to  the 
trustees  for  the  repayment  of  the  money.  The  amount 
due  to  the  trustees  for  principal  and  interest  at  the  date 
of  the  commission  was  1451/.  1&.  4£,  which  sum  they 
applied  to  prove  against  the  joint  estate,  as  well  as  the 
separate  estate  o{  Houghton,  reserving  their  election  to 
receive  dividends  out  of  either  of  those  estates;  but  the 
Commissioner,  Mr.  Fane,  rejected  the  proof  upon  the 
joint  estate.  The  present  petition,  therefore,  was  by 
way  of  appeal  from  his  decision. 

Mr.  Twiss  and  Mr.  Flather  appeared  in  support  of 
the  petition.  The  members  of  a  partnership  may  agree 
to  make  that  a  joint  debt,  which  was  first  a  separate 
debt;  and  in  this  case  there  was  the  consent  of  both 
partners  that  the  1300/.  advanced  by  the  trustees 
should  be  considered  a  joint  debt  Even  if  the  money 
had  not  been  trust  money,  that  agreement  would  make 
the  joint  estate  liaUe;  but  the  principle  will  apply  with 
greater  force  to  trust  monies  used  for  the  {purposes  of 
a  partnership.    That  the  money  in  this  case  was  so  ap* 
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ISSJe.       plied,  is  sufliciently  shown  by  the  entries  in  tibe  partner- 
^^      ship  books,  as  weDas  by  the  agreement  made  between 

andftDotLr  ^^^  ^^  bankmpts  previous  to  the  loan  of  the  money  by 
the  trustees  to  the  bankrupt  Houghton.  And  it  may 
be  collected  from  what  Lord  Thurlow  says  in  Ex  parte 
Jaekson{a),  that  where  one  partner  is  indebted  by  bond, 
the  payment  of  interest  on  the  debt  by  both  the  part- 
ners will  make  the  joint  estate  liable  for  the  debt,  where 
a  joint  commission  is  issued  against  the  two  partners* 

Mr.  Swanston  and  Mr.  Keene  for  the  assignees.  The 
question  in  this  case  is  purely  one  of  law, — ^whether  that 
which  was  first  a  separate  debt  can  be  converted  into  a 
joint  debt.  '  The  trustees  originally  lend  this  money  to 
Houghton  on  his  separate  bond,  without  any  mention  of 
the  purposes  to  which  he  meant  to  apply  it ;  and  it  is  not 
because  he  uses  the  money  in  the  partnership  business, 
that  it  becomes  a  partnership  debt  due  to  the  trustees. 
Our  proposition  is,  that  there  is  not  sufficient  evidence 
in  this  case  of  the  debt  being  a  joint  debt  firom  the  two 
partners.  In  order  to  convert  a  separate  debt  into  a 
joint  one,  there  must  be  the  consent  of  all  the  contract- 
ing parties.  Now  here  there  were  two  joint  creditors, 
who  made  a  separate  loan  to  the  bankrupt  Houghton, 
and  only  one  of  those  creditors  was  a  party  to  the  agree- 
ment alleged  to  have  been  made  afterwards  with  Hough' 
ion  and  his  partner.  That  distinguishes  this  case  firom 
the  case  of  Ex  parte  Clowes  (b),  which  might  have  been 
cited  in  support  of  the  petition.  The  entries  in  the 
partnership  books  do  not  affect  the  law  of  the  case.  A 
loan  of  trust  money  is  not  in  its  nature  different  firom 

(a)  1  Ves.  jun.  131.  (b)  2  Bro.  595. 
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a  loan  of  any'  other  money,  except  as  to  what  constitutes  1833. 
a  breach  of  trust;  and  that  is  not  pretended  in  this  case.  ETpvte 
The  question  is  here,  whether  a  simple  contract  agree-  andMother. 
ment  can  be  made  with  one  of  two  joint  obligees  of  a 
bond,  so  as  to  affect  the  liability  of  the  obligor  to  both 
the  obligees.  If  that  cannot  be  done,  how  can  the  trus- 
tees in  this  case,  to  whom  the  bond  was  given  by  Hough- 
ton, take  advantage  of  the  subsequent  parol  agreement, 
made  by  one  of  the  trustees  with  Houghton  and  his 
partner  Watts?  [Sir  J.  Cross,  The  parol  promise  of 
the  two,  and  the  bond  of  the  one,  are  both  collateral  and 
independent  securities.]  The  bond  was  conditioned 
for  payment  in  a  twelvemonth;  but  if  the  separate  debt 
of  the  one  was  to  be  converted  into  a  joint  debt  of  the 
two,  it  might  have  been  recovered  instanter,  which 
would  materially  have  varied  the  original  contract  of 
the  parties. 

Erskine,  C.  J. — I  can  entertain  no  doubt,  that  this 
constituted  a  joint  debt.  The  money  was  borrowed 
for  partnership  purposes,  and  was  so  applied, — Mr. 
Kedse,  one  of  the  trustees,  becoming  a  party  to  the  con- 
tract. And  I  think  it  would  be  no  answer  to  an  action 
at  law  against  two  partners  for  money  lent  to  them  to 
be  employed  in  their  business,  that  one  of  the  parties 
had  given  a  bond  for  the  same  debt.  It  cannot  be 
doubted,  after  the  case  of  Ex  parte  Jtickson  (a),  that 
under  a  commission  of  bankrupt  the  amount  of  a  bond 
debt  due  from  one  partner,  which  has  been  adopted 
by  both  partners,  may  be  proved  against  the  joint 
estate.  Now  what  are  the  facts  here?  It  appears, 
that  after  the  money  was  advanced  by  the  trustees  to 

(a)  I  Ves.  jun.  131. 
VOL.  II.  Z 
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1882.  Houghton,  Kedie  had  an  interview  with  both  part* 
Ex  parte  ners^  when  they  admitted  that  the  money  had  been 
aad^uMUiar.  l><>nrowed  for  the  use  of  the  partnership,  and  had  been 
so  applied;  and  agreed  to  consider  it  as  a  partnership 
debt.  Kedie  consents  to  this.  Then,  when  we  torn 
to  the  books  of  the  partnership,  we  find  there  a  regular 
entry  made  of  this  very  money  being  advancedj  and 
credit  given  for  the  amount  to  *'  the  trustees  of  Mrs. 
Houghton.*^  Upon  the  evidence,  therefore,  afforded 
by  these  books,  and  this  credit  account,  I  have  no 
doubt,  that  the  debt  was  properly  admissible  in  proof 
against  the  partnership.  For,  as  I  have  already  inti- 
mated, I  think  it  is  no  answer  to  a  joint  action  against 
several  joint  contractors,  that  one  had  given  to  the 
creditor  a  separate  security. 

Sir  A.  Pell. — I  think  the  case  of  Ex  parte  Jackson, 
as  well  as  that  of  Ex  parte  Williams  (a),  both  show,  that 
,  there  may  be  an  agreement  of  the  creditor  to  make 

that  a  joint  debt  from  two,  which  was  originally  a  sepa- 
rate  debt  from  one.  The  Commissioner,  therefore, 
appears  to  me  to  have  acted  erroneously;  for  it  is  too 
much  to  say,  that  the  trustees  have  not  in  this  case  a 
right  to  elect  under  which  estate  they  will  dium  their 
dividend. 

Sir  J.  Cross. — I  entirely  agree  with  what  has  been 
said  in  the  argument  for  the  respondents,  namely,  that 
a  specialty  debt  contracted  by  A.  cannot  by  a  mere 
parol  agreement  be  converted  into  a  simple  contract 
debtofil*    But  it  may  be  made  a  consideration  for 

(a)  Buck,  13, 
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a  rimple  contract  debt  of  A.  and  B.  In  this  case,  the 
creditor  makes  an  express  stipulation,  by  way  of  col- 
lateral security,  that  the  two  partners  should  be  jointly 
liable  for  a  debt  previously  contracted  by  one,  and  they 
consent.  I  therefore  think  that  the  petitioner  b  entitled 
to  take  his  dividend  either  out  of  the  joint  estate  of  the 
partnership,  or  the  separate  estate  of  James  Houghton. 


Ex  parte 
Kkdib 
and  another. 


Sir  G.  Rose  concurred. 


Order  made  pursuant  to  the  prayer  of  the 
petition;  and  costs  of  all  the  parties 
directed  to  be  paid  out  of  the  estate. 


Ex  parte  Fletcher. — In  the  matter  of  Fletcher. 

This  was  a  motion  to  discharge  or  vary  an  order  (a), 
which  had  been  made  for  staying  the  advertisement  of 
the  bankruptcy  in  the  Gazette. 

Mr.  Wigram^  Mr.  K.  Parker ,  and  Mr.  G.  Richards^ 
now  appeared  in  support  of  the  motion;  and  read  an 
affidavit  of  a  witness,  who  swore  that  there  was  a  good 
trading,  a  good  petitioning  creditor's  debt,  and  a  good 
act  of  bankruptcy.  The  bankrupt  has  sworn  the  con* 
trary.  But  if  there  is  any  doubt  on  the  subject,  we 
have  got  the  legal  right  to  have  the  adjudication,  by 

(a)  See  anu,  p.  90.  It  appeared,  that  the  order  to  suspend  the  advertise* 
medt  had  been  made  on  the  affidavit  of  the  bankrapt,  stating  that  there  wat 
no  debt  due  from  him  to  the  petitioning  creditor,  and  that  the  petitioning 
creditor  had  filed  a  bill  in  Chancery  against  the  bankrupt  for  a  partnexahip 
account 

z2 


BuUdingt, 
July  6. 

Where  a  trader, 
against  whom  a 
fiat  issues, 
swears  that  he 
owes  no  debt  to 
the  petitioning 
creoitor,  and 
has  committed 
no  act  of  bank- 
ruptcy, the 
Court  will  stay 
the  advertise- 
ment in  the 
Gazette;  tLfor- 
tiori,  if  there 
does  not  appear 
to  be  a  clear 
debt  and  act  of 
bankruptcy  on 
the  proceedings. 
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1832.  die  dedtaaa  of  the  Camnittnoiien  in  our  fiiTour,  who 
J~T  hsd  aH  the  witnesies  before  diem,  and  were  competent 
to  decide.  Then  as  to  the  Chancery  suit.  Why  is  a 
petitioning  creditor,  who  has  filed  a  UU  against  the 
bankrupt,  to  be  prevented  firom  taking  out  a  fiat,  any 
.more  than  a  creditor  who  sues  out  an  execnti(m  against 
the  bankrupt?  The  fiat  is  issued  for  the  benefit  of  the 
creditors  at  large;  and  are  they  to  be  depriTcd  of  thiB 
benefit,  because  tibe  person  who  has  the  carriage  of  the 
fiat  has  proceeded  in  Chancery  against  the  bankrupt? 
But  supposing  the  petitioning  creditor's  debt,  or  the 
act  of  bankruptcy,  is  not  a  good  one,  we  may  supply 
the  defect  by  proving  others.  In  the  case  of  a  petition 
to  supersede  the  commisnon  issued  against  Wkiie  and 
Meicalf,  where  there  did  not  appear  to  be  any  clear 
act  of  bankruptcy  on  the  proceedings.  Lord  Lyndhurst 
said,  nan  constat  that  other  acts  might  not  be  proved; 
and  refiised  to  supersede  the  commission  on  this  ground 
alone.  But  here  there  is  no  such  defect  on  the  pro- 
ceedings; and  in  such  a  case  Lord  Eldan  refiised  to 
suspend  the  advertisement  of  the  bankruptcy  in  the 
Gazette  (a).  Then,  as  to  the  publicity  occasioned  by 
an  advertisement  appearing  in  the  Gazette,--the  dif- 
ferent afiidavits  which  have  been  made,  and  the  pro- 
ceedings in  this  Court,  have  already  made  the  matter 
public  enough,  without  any  injury  to  be  apprehended 
firom  any  fiirther  publication  of  it. 

Mr.  Temple,  Mr.  Swanston,  and  Mr.  Bichner,  who 
appeared  for  the  bankrupt,  in  opposition  to  the  motion, 
were  stopped  by  the  Court. 

(a)  Ex  parte  Ainswwth,  2  G.  &  J.  89« 
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Erskine,  C.  J. — The  Court  has  looked   carefully       1832. 
through  the  proceedings^  and  the  affidavit  on  which  the       £7parte 
application  for  the  order  was  founded.    But  we  thought     ^''«^»>*«- 
the  affidavit)  in  the  first  instance^  before  we  had  seen 
the  proceedings,  quite  sufficient  to  justify  the  Court  in 
making  the  order  to  suspend  the  advertisement.    And 
now  that  we  have  seen  the  proceedings,  we  are  of  opi- 
nion that  the  requisites  to  support  the  commission  have 
not  been  made  out,  as  they  ought  to  be,  and  would 
be  required,  upon  the  trial  of  an  issue. 

Sir  A.  P£LL. — All  I  can  say  is,  that  when  I  refer  to 
the  Lord  Chancellor's  judgment  in  Ex  parie  Ainsworth, 
I  do  not  think,  upon  looking  at  these  proceedings,  that 
there  is  enough  in  them  to  justify  us  in  discharging  the 
order. 

Sir  J.  Cross. — As  there  has  been  a  petition  pre- 
sented to  supersede  this  fiat,  and  that  question  will 
shortly  come  before  us,  it  seems  to  me  highly  expedient, 
that  the  advertisement  of  the  bankruptcy  in  this  case 
should  in  the  meantime  be  suspended. 

Sir  O.  Rose. — I  apprehend,  that  there  is  no  principle 
more  clear  in  the  bankrupt  law  than  this, — that  when  a 
trader,  against  whom  a  commission  had  been  issued,  came 
before  the  Lord  Chancellor,  and  swore  that  he  owed 
fao  debt  to  the  petitioning  creditor,  and  had  committed 
no  act  of  bankruptcy,  but  that,  on  the  contrary,  he 
was  perfectly  solvent,  and  that  he  should  be  ruined  if  he 
was  adjudged  a  bankrupt  in  the  Gazette, — the  Chan- 
cellor was  uniformly  in  the  habit  of  suspending  the 
advertisement.  All  that  was  required  was,  an  affidavit 
of  no  act  of  bankruptcy,  and  of  solvency.    If  the  pro- 
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1833. 
£z  parte 

FUTCSUI. 


oeedings,  indeed^  were  right  on  tibe  face  of  them^  then 
the  Court  would  not  interfere.  But  looking  at  these 
proceedings,  I  could  never  as  a  Judge  direct  a  jury  to 
find  an  act  of  bankruptcy  on  such  evidence  as  is  there 
set  forth.  When  I  find,  therefore,  that  the  ostensible 
object  in  issuing  this  fiat  was  to  dissolve  an  existing 
partnership  between  John  Fletcher  and  Joseph  Fletcher ^ 
that  a  bill  in  Chancery  was  filed  by  one  partner  against 
the  other,  and  that  a  cross-bill  was  also  filed  between 
the  same  parties,  I  think  it  was  against  good  faith  to 
resort  to  another  independent  process  than  that  which 
the  parties  had  pledged  themselves  to  adopt  by  the 
mstitution  of  these  suits  in  equity,  where  every  right 
depending  between  them  might  have  been  more  pro- 
perly adjusted. 


Motion  dismissed  with  costs,  but  with  liberty 
for  the  party  to  apply  to  the  Court  again 
on  that  point,  if  in  the  result  he  should  be 
able  to  support  the  fiat. 


SouthuKpUni 

Buildings, 

July  9. 

Where  a  peti- 
tion is  in  the 
piper  for  hear- 
ing on  Monday, 
and  the  respon- 
dent only  files 
his  affidavits  on 
the  previous 
Satarday,  the 
petitioner  is 
entitled  to  an 
orderfor  time  to 
answer  them. 


Ex  parte  Gladdish. — In  the  matter  of  Sak  gstsr. 

IHE  respondent  in  this  case  had  only  filed  his  affida- 
vits on  Satturday,  and  the  petition  being  set  down  for 
hearing  in  the  paper  of  this  day,  the  following  Monday, 

Mr.  Swanston  and  Mr.  Keene,  for  the  petitioner, 
objected  to  the  affidavits  being  read,  as  the  petitioner 
had  not  had  time  to  answer  them.  They  had  no  ob- 
jection to  proceed  with  the  hearing,  if  tiie  affidavits 
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were  not  read;  but  if  the  reading  of  them  was  insisted 
upon,  they  must  apply  to  adjourn  the  hearing  on  pay- 
ment of  the  costs  of  the  day. 
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Sir  6.  Rose. — Your  course  is  clear.  They  have 
certainly  a  right  to  read  the  affidavits ;  but  if  they  do, 
you  hare  a  right  to  apply  for  time  to  answer  them. 

The  hearing  was  accordingly  adjourned,  on 
payment  of  the  costs  of  the  day. 

Mr.  Moniagu  appeared  for  the  respondent. 


Ex  parte  Bolan.— In  the  matter  of  Hall  and  another.    ^2***f^*^ 

^  Buildings, 

July  9. 

Mr.  ANDERDON  applied  to  the  Court,  that  the  where  a  ooun- 
fiat  in  this  case  might  be  directed  to  CommissionerB  at  preferred  to  a 
Hexham,  in  Northumberland,  instead  of  being  directed 
to  a  London  Commissioner ;  on  an  affidavit,  that  the 
major  part  of  the  creditors,  and  the  witnesses  to  prove 
the  requisites  of  the  bankruptcy,  as  well  as  one  of  the 
bankrupts,  resided  in  the  counties  of  Durham  and 
Northumberland,  and  that  all  the  effects  of  the  bank- 
rupts were  also  in  one  or  the  other  of  those  counties. 


The  Court  made  the  Order  accordingly^ 
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BtUUa  I  ^^  P"*®  Elsee.— In  the  matter  of  Joyneb. 

July  9. ' 

WbeD  u  Older  In  ttuB  case  the  Vice-Cbancellor  had  made  an  order, 

tot  the  taitikn  under  the  old  jurisdiction  in  bankruptcy)  for  the  tax- 

tnllofcoiti,  ation  of  the  bills  of  costs  of  the  solicitor  under  the 

intweq'ueDi  pe-  commission ;    and  reserved   the  .  consideration  of  the 

I^"orih^t«-  *°^**  °^  *^^  petition  and  the  taxation,  until  after  the 

ii^'^'tii  ^  Master  had  made  his  certificate ;  with  liberty  however, 

^jS'h'"*  "  ''^^  meantime,  for  either  party  to  apply*     It  ap- 

tifiuie,  nor       peared,  that  the  amount  of  the  bills  was  more  than 
unlea*  Ibe  on>      ' 

giiwl  peiltioDii  1700/. — from  which  700/.  and  upwards  had  been  taken 
■bo  Ml  down  in 

Uie  paper.  off  on  taxation.  The  present  petition  was  for  pa3inent 
of  the  costs  of  the  taxation,  and  the  costs  of  the  original 
petition;  but  the  original  petition  had  not  been  set 
down  in  the  paper,  nor  had  the  Master  made  his  cer- 
tificate under  the  Vice-Chancellor's  order.  The  peti- 
tion was  not  opposed,  the  solicitor  not  having  instructed 
counsel  to  appear  on  his  behalf. 

The  Court,  after  much  discussion  on  the  point  of 
practice,  expressed  a  doubt  whether  tiiey  could  make 
any  order  on  this  petition,  until  the  Master  had  made 
his  certificate  under  the  former  order,  and  the  original 
petition  was  set  down,  as  well  as  tiiis  petition,  in  the 
paper.  But  the  solicitor,  who  was  present  in  Court, 
and  wished  to  instruct  counsel  to  oppose  the  petition, 
agreed  to  wuve  these  objections)  if  the  Court  would 
permit  the  matter  to  stand  over  to  a  future  day.  And 
BO  it  was  finally  arranged. 
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1832. 


In  the  matter  of  Sell.  ^J^^^^ 

July  9. 

This  was  a  petition  to  annul  a  fiat  for  want  of  prose-  Sp«a^  order 

^  ^  made  for  toe 

cution.  and  to  proceed  with  a  second  fiat,  which  had  service  of  a 

*"  pebtion  to  annul 

been  issued  by  another  creditor,  afler  the  time  had  a  fiat,  where 

the  party  is  not 

elapsed  for  the  prosecution  of  the  first.    It  was  stated  to  be  met  with. 

on  affidaviti  that  the  petitioning  creditor  under  the  first 

fiat  was   staying  at  the  bankrupt's  house, — that  an 

attempt  had  been  made  to  serve  her  with  the  petition, 

but  that  she  could  not  be  seen,  on  account  of  alleged 

illness. 


Mr.  G.  Richards  now .  applied  to  the  Court  for  an 
order,  that  leaving  a  copy  of  the  petition  at  the  bank- 
rupt's house,  might  be  deemed  good  service* 

The  Court,  after  some  hesitation, — as  it  was  not 
positively  stated  in  the  affidavit,  that  the  petitioning 
creditor  was  actually  living  at  the  bankrupt's  house, — 
tnade  the  order  for  the  petition  to  be  served  on  the 
solicitor  who  took  out  the  first  fiat,  as  well  as  by  leaving 
a  copy  of  it  at  the  bankrupt's  housci 
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ISS2» 

Sauthampuu    ^^  parte  Henry  White. — In  the  matter  of  Anna 
July  10, 1^,  Maria  Johnson. 

a«dJutu70,2l, 

isd/*^  ^'  The  banknipt  in  this  case  had  kept  a  pnbHc  house, 
A  jobt  and  and  a  comiiiiasion  was  issued  against  her  on  the  19di 
Miy  noteim*  ^''^y  ^^^f  on  an  act  of  bankruptcy  conmiitted  on  the 
^u^nc^^^  14th  of  the  same  month.  The  petitioner  claimed  to  be 
^^id^i^fo!  a^bnitted  a  creditor  for  the  balance  due  to  him  as  the 
^^^^^^  ^  mdorsee  and  holder  of  the  joint  and  several  promiss<»y 

Gyment  of  a     QQte  of  the  bankrupt  and  eight  other  persons,  whidi 
in  of  money;  r  -o  ir  * 

and  one  of  the    was  in  form  as  foUows : 

paruei  ngns  it 

some  days  after  ''  £1000.  London,  April  15, 18S5* 

the  party  who 

bonowed  the         Four  months  after  date  we  jointly  and  severally  pro- 
that^e  note'  '  Duse  to  pay  to  Mr.  Join  Wkiie  or  order,  the  sum  of 
an  addi^on^   ^^^  thousaud  pouuds  with  interest. 
STSi^Hl^  r.  H.  WarraU,  98,  St  John  Street" 

^"mon^'wM  (Then  came  the  signatures  of  eight  other  persons 
^i^cei-or    before  that  of,) 

if  the  party  last  ^ 

signing  had  pro.  < «  J^na  Mafia  Johnson^  63,  West  Smithfield. 

mued  to  sign 

the  note  hrfort       Witncss  the  parties'  signatures  hereto, 

the  advance  of 

the  mongr,  not-  Thomoi  James  Selby,  88,  Great  Surrey  Street** 

withstanciing  it  ,  .  . 

might  not  have  This  note,  was  on  a  I2s.  6d.  stamp.  On  the  9th  July 
afterwaids.  1^^  ^h^  petitioner  tendered  his  proof  on  the  note 
months^^the*^  before  the  Commissioners,  and  proved  that  the  consi- 
^*  1^^^  deration  given  for  it  by  John  White,  the  payee,  was  the 
the  Court,  for     advance  made  by  him  of  the  sum  of  1000/.  by  way  of 

presenting  a  pe*  ''  ^         ^ 

tition  for  re-      loan  to  2\  H.  WorroUy  the  first-named  maker  of  the 

heanng, — 

temhU^  that       note,  for  the  purpose  of  working  a  copper  mine  called 

under  special  ,  •  .    r^ 

drcumstanoes  it  the  Legossick  M ine^in  Cornwall ;  in  which  T.  H.  Worrail, 

may  be  dis- 
pensed with,      and  tae  other  parties,  whose  names  were  subscribed  as 

no  petition  for    makers  of  the  note,  were  shareholders  and  co-adven- 

rehearing  is  al- 
lowed for  costs 

only,  does  not  apply  (cotM  temhU,)  to  a  petition  for  a  rehearing  on  the  ground  of  an  erromeons 
decision  on  the  ments,  although  the  mat^ial  efiect  of  such  deciiion  may  be  to  render  the  party 
liabls  for  cotts* 


WUTB. 
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turers.  But  it  appearing  to  the  Commissioners,  upon  1SS9. 
the  examination  of  T,  J.  Selby,  the  attesting  witness  to  £,  parte 
the  note,  that  the  money  had  been  advanced  upon 
it  a  day  or  two  before  it  was  signed  by  the  bankrupt, 
and  that  she  had  made  no  previous  promise  or  agree- 
ment to  sign  any  such  note,  they  rejected  the  proof. 
A  petition  was  thereupon  presented  to  the  Lord  Chan- 
cellor, praying  that  the  proof  might  be  admitted,  which 
came  on  for  hearing  before  the  Vice-chancellor  on  the 
1st  December  1830,  when  he  directed  the  following  issue 
to  be  tried  in  the  Court  of  Common  Pleas,  namely, — 
whether  at  the  date  of  the  commission  the  petitioner 
had  any  and  what  debt  proveable  under  it;  in  which 
issue  the  petitioner  was  to  be  plaintifi^  and  the  assignees 
of  the  bankrupt  defendants ;  and  it  was  ordered  that  both 
the  petitioner  and  the  bankrupt  might  be  examined  on 
the  trial  as  witnesses,  as  well  as  certain  creditors  of  the 
bankrupt,  without  any  objection  being  taken  to  their 
testimony;  and  that  a  judgment  (obtained  by  the  peti«> 
tioner  against  the  bankrupt  on  the  17th  May  1830,) 
should  not  be  conclusive  evidence  of  any  debt  being 
due  to  him  from  the  bankrupt.  This  issue  was  tried 
on  the  38th  November  1831  before  Lord  Chief  Justice 
Ttndal,  when  the  plaintiff  proved  a  judgment  obtained 
agamst  the  bankrupt  on  the  25th  May  1820  for  620/. 
on  the  promissory  note ;  and  then  called  Selby^  the  attest- 
ing witness  to  the  note,  who  swore  that  it  was  signed 
on  the  day  it  bore  date,  or  a  day  or  two  afterwards, 
and  was  given  for  money  which  was  to  be  advanced, — 
although  he  acknowledged  before  the  Gommissionersj 
that  thie  money  had  been  advanced  before  the  note 
was  signed  by  the  bankrupt.  In  support  of  the 
case  of  the  assignees,  the  bankrupt  was  called  as  & 


Whitb. 


336  CAS£S  IN  BANKRUPTCY, 

1832.        witness;  and  upon  her  cross-examination  by  the  plain- 
Ex  parte      ^'^  counsel,  a  paper  was  produced  with  her  signature, 
which  purported  to  be  a  guarantee  to  J.  White  for  the 
repayment  of  such  money  as  he  might  advance  for  the 
use  of  the  mine,  and  which  bore  date  on  the  15th 
March  1825,  just  a  month  before  the  date  of  the  note. 
Above  the  signature  of  the  bankrupt  to  this  document, 
a  piece  of  the  paper  on  which  it  was  written  had  been 
cutout,  and  another  piece  pasted  on;  which  circum- 
stance a  witness  of  the  name  of  Worratt,  who  appeared 
to  be  an  attesting  witness  to  thb  guarantee,  endea- 
voured to  account  for.    The  petitioner,  Henry  WAiie, 
was  not  called  as  a  witness  on  either  side.      The 
Chief  Justice  directed  the  jury,  that  if  they  should  be 
of  opinion,  upon  the  evidence,  that  the  bankrupt  had 
signed  the  note  before  the  money  was  advanced  by 
J.  White  to  T.  H.  Worrally—OT  that  she  had  made  any 
promise  or  agreement  to  sign  such  a  note, — they  should 
find  a  verdict  for  the  plaintiff;  imless  they  should  be 
satisfied,  that  the  indorsement  to  fl.  White,  the  peti- 
tioner, was  merely  fraudulent  and  colourable; — but 
that  if  they  were  of  opinion,  that  the  bankrupt  had 
neither  signed  the  note,  nor  made  any  promise  or 
agreement  so  to  do,  until  after  the  transaction  had  been 
conclude  by  the  advance  of  the  money  upon  the  note 
as  then  signed, — or  that  if  they  were  of  opinion,  that 
there  was  no  bond  fide  transfer  of  the  note  to  H,  White, 
but  that  the  indorsement  was  merely  fraudulent  and 
colourable,' — then  they  were  to  find  a  verdict  for  the 
defendant.    The  jury  found  a  verdict  for  the  defend- 
ant. 

On  the  1^  December  1831,  a  petition  was  pre-* 
bented  by  the  assignees  to  the  Loird  Chancellor,  pray^ 
ing  that  H.  White  might  be  ordered  to  pay  the  costs  of 
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the  original  petitionj  as  well  as  the  costs  of  the  trial  at  isss. 
law,  and  of  this  subsequent  petition  of  the  assignees, 
and  that  the  original  petition  might  come  on  for  hear*  Whitv. 
ing,  together  with  the  subsequent  petition.  A  cross* 
petition  was  also  presented  by  H.  White  to  the  Lord 
Chancellor,  praying  for  a  new  trial  of  the  issue,  or  that 
a  case  might  be  settled,  and  the  opinio^  of  a  Court  of 
Law  obtained  thereon.  All  three  petitions  remained 
in  the  Vice-Chancellor's  paper  for  hearing,  when  the 
Bankruptcy  Court  Act  came  into  operation,  and  it  was 
agreed  by  the  parties  that  the  matters  of  these  several 
petitions  should  be  brought  on  by  way  of  motion  in  the 
Court  of  Review. 


Mr.  Swansion  for  the  petitioner,  H*  White,  now 
moved  accordingly  for  a  new  trial  of  the  issue  at  law, 
on  the  ground  that  the  conclusion  of  the  jury  was  not 
a  rational  conclusion  from  the  evidence,  and,  if  not  con« 
trary  to  the  direction  of  the  learned  judge,  that  it  was 
at  any  rate  against  the  leaning  of  his  opinion.  When 
the  case  was  originally  before  the  Vice-Chancellor,  it 
was  argued  as  a  case  of  partnership^  the  bankrupt  being 
one  of  the  shareholders  in  the  mine.  The  petitioner's 
case  also  upon  the  trial  began  with  the  liability  of  the 
bankrupt,  as  a  shareholder  in  the  mine;  and,  in  the 
course  of  the  trial,  it  appeared,  that  previous  to  the  date 
of  the  note  she  had  signed  a  guarantee  to  repaiy 
J.  White  all  such  money  as  he  might  advance  for  the 
use  of  the  mine.  [Sir  A.  PelL  The  guarantee  would 
certainly  dispose  of  the  case  at  once,  if  genuine.]  The 
evidence  was  clear  as  to  the  hand-writing,  and  the  ge- 
nuineness of  the  guarantee.  With  respect  to  the  time  of 
the  signature  of  the  note  by  the  bankrupt,  the  evidence 
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1832.  at  the  trial  was  very  strong,  that  her  signature  was 
gjpjjrte  affixed  to  it  before  the  money  was  advanced.  Bat 
Warn.  whether  that  was  so  or  not,  is  a  circumstance  whoBy 
immaterial;  for  though  the  consideration  for  the  note 
might  have  passed  before  her  signature,  it  was  not  the 
less  a  good  and  valuable  consideration  for  this  promis- 
sory note,  which  is  joints  as  well  as  several.  It  has 
been  decided,  diat  if  it  was  part  of  the  bargain  between 
the  payee  and  one  of  the  makers  of  a  joint  promissory 
note,  that  the  other  maker  should  afterwards  sign  it, — 
the  latter  might  sign  it  at  any  time  subsequent  to  the 
signature  of  the  first  maker,  without  the  necessity  of 
any  additional  stamp;  Clerk  v.  Blackiiock{a).  As 
against  J.  White,  the  original  payee,  the  demand  could 
not  be  resisted.  Then  what  is  the  distinction  as  against 
H.Whiie,  the  indorsee?  [ErskinCf  C.  J.  If  it  was  not 
a  real  transaction,  the  indorsee  could  have  no  better 
right  than  the  indorser.]  The  evidence  of  J.  Whiie, 
as  to  die  transfer  of  the  note  to  his  brother,  is  clear; 
there  can  be  no  objection  to  the  right  of  action  of  the 
brodier,  founded  on  that  negotiation.  At  the  time  of 
tiie  transaction  in  question,  it  appears  that  J.  White 
had  no  interest  in  the  mine,  and  tiiat  his  brother  re- 
proached him  for  lending  money  on  such  insufficient 
security.  Yet  bad  as  this  security  was,  H.  Whiie  took 
it  from  his  brother,  as  a  tabula  a  naufragio.  There  is 
nothing  improbable  in  this  statement  [Sir  A.  PelL 
The  judge  who  tried  the  cause  has,  in  his  report  of  the 
trial,  not  expressed  himself  dissatisfied;  and  tiierefore 
we  must  take  it  that  he  was  satisfied.]  Whether  he 
was  satisfied,  or  not,  this  Court  is  not  to  be  guided  by 

(•)  Holt,  N.  P.  Hep.  474. 
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that  drcumstance.      This   position    has   often  been       ISS2. 
recognized  by  many  Chancellors.  E^wte 

Whit*. 

Mr.  Tennavit,  c&ntrdi  maintained  that  this  case  was 
got  up  by  fraud,  and  supported  by  false  swearing. 
The  principal  witness  called  upon  the  trial,  in  sup- 
port of  the  claim  of  the  petitioner,  was  Selby,  the 
attesting  witness  to  the  note;  who,  on  two  different 
occasions  before  the  Commissioners,  swore  directly  the 
reverse  of  what  he  swore  upon  the  trial.  When  the 
guarantee  was  produced  at  the  trial,  it  appeared  that  a 
piece  of  the  paper  above  the  signature  of  Mrs.  Johnson 
had  been  cut  out,  and  another  piece  pasted  on  it;  and 
the  Chief  Justice  sti*ongly  commented  on  that  fact  in 
his  charge  to  the  jury.  [Sir  A.  Pell.  It  appears  to  me 
inexplicable,  how  that  piece  of  paper  came  to  be  cut 
out,]  H.  White,  the  petitioner,  was  not  examined  at 
the  trial,  although  this  was  expressly  directed  by  the 
order  of  the  Vice-Chancellor.  There  is,  indeed,  a 
marked  distinction  in  the  terms  of  the  order,  as  to  the 
direction  for  the  examination  of  if.  White,  and  of  J. 
White.  With  respect  to  the  examination  of  H.  White , 
the  words  are,  ^'  that  the  said  H.  White,  and  the  said 
bankrupt,  should  be  examined  on  the  trial,  and  that  no 
objection  should  be  taken  to  the  examination  of  the 
said  H.  While,  on  the  ground  of  his  being  the  plamtiff 
in  the  said  issue,  or  to  the  examination  of  the  bank- 
rupt, on  account  of  her  being  in  any  manner  in- 
terested,— "  thus  making  it  a  positive  direction  tiiat 
H.  White  should  be  examined  at  all  events.  But  in 
regard  to  J.  White  the  words  are  merely,  "  that  as  well 
the  said  plaintiff,  as  the  said  defendant,  should  be  at 
liberty  to  examine  the  said  J.  White.''    [Erskine,  C.  J. 


340  CASES  IK  BANKRUPTCY, 

1832.        An  that  could  be  required  of  either  party  at  the  trial 

£~~Darte      ^***  ^^\  ^  <^^J^^  ^  the  examination  of  H.  White; 

Whitx.  neither  party  could  insist  on  the  other  calling  him.] 
The  bankrupt  was,  however,  called  by  the  assignees, 
and  underwent  a  long  cross-examination  by  the  other 
side;  and  it  was  evidently  the  intention  of  the  Vice- 
Chancellor,  that  H.  White  should  have  been  also  sub* 
Ject  to  a  like  cross-examination.  Then,  vnth  regard  to 
the  alleged  guarantee,  this  was  never  in  any  way 
alluded  to,  when  the  case  was  heard  before  the  Vice- 
Chancellor;  although  the  main  point  to  be  inquired  into 
was,  whether  Mrs.  Johnson  had  signed  the  note,  or 
made  any  promise  or  acknowledgment  of  her  liability 
to  J.  White,  before  the  money  was  advanced.  The 
guarantee  seemed  to  be  quite  an  after-thought  of  the 
petitioner;  for  it  made  no  part  of  his  original  case,  even 
upon  tiie  trial,  but  was  brought  forth  on  tiie  cross- 
examination  of  the  defendant's  witnesses.  Where  an 
issue  is  directed  by  a  Court  of  Equity,  and  the  evidence 
given  by  one  of  the  parties  is  calculated  to  defeat  the 
trial  of  tiie  merits,  and  to  disappoint  the  intention  of 
the  Court  in  directing  the  issue,  the  Court  will  not, 
upon  the  application  of  that  party,  grant  a  new  trial; 
Canringtcn  v.  Jones  (a). 

Mr.  Wright,  on  the  same  side,  was  stopped  by  the 
Court. 

Mr.  Swamton  in  reply.  At  whatever  period  of  the 
trial  the  guarantee  was  produced,  the  document,  if 
genuine,  ought  to  have  precisely  the  same  effect.  It  is 
clear,  that  there  was  a  partnership  subsisting  between 

(a)  2  Sim.  &  Stu.  135. 
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the  bankrupt  and  the  other  makers  of  the  promissory  1832. 
note,  as  joint  share  holders  in  the  Legossick  Mine;  and  ETparto 
when  money  is  advanced  for  the  general  purposes  of  the  W"itb. 
adventure,  it  forms  a  good  consideration  for  one  of  the 
joint  adventurers  giving  a  promissory  note.  It  does  not 
appear,  that  the  bankrupt  was  entrapped  into  this  specu- 
lation, or  into  the  signing  of  the  note  in  question;  and 
she  admits  the  signature  to  be  her's.  Although  there 
may  be  something  of  discrepancy  in  the  evidence  of 
Selby  at  the  trial,  compared  with  his  examination  before 
tHe  Commissioners,  yet  it  is  not  sufficient  to  impeach  his 
moral  character;  and  there  is  nothing  whatever  to  im- 
peach the  testimony  of  Worrall,  the  attesting  witness 
to  the  guarantee,  who  swore  that  he  borrowed  the  sum 
of  1000/.  from  J.  White^  on  behalf  of  the  shareholders, 
and  that  he  expended  it  for  their  use  in  the  mine.  The 
consideration  for  the  note  is  not  denied,  any  more  than 
the  bankrupt*s  signature  to  it.  The  petitioner  has 
therefore  made  out  a  strong  primA  facie  case,  which 
it  would  require  very  satisfactory  evidence  of  fraud  to 
rebut;  and  whatever  imputations  of  that  kind  have  been 
flung  out  by  the  other  side,  these  afford  a  still  more 
cogent  reason  for  further  inquiry. 

Erskine,  C.  J. — ^This  is  a  question  arising  out  of  a 
petition  by  Henry  White,  to  have  the  proof  of  a  debt 
admitted  against  the  estate  of  Mrs.  Johnson,  the  bank- 
rupt, which  had  been  rejected  by  the  Commissioners. 
The  onus  therefore  lies  on  him,  to  make  out  a  lawful 
debt  owing  to  him  by  the  bankrupt,  for  the  purpose 
of  substantiating  his  right  of  proof.  The  debt  he  sets 
up  is  a  joint  and  separate  promissory  note,  which  the 
bankrupt  has  signed  in  conjunction  with  several  other 
persons.   He  makes  out  a  prima  facie  case  by  the  produc- 

VOL.  II.  A    A 
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183.?.  tioh  of  this  note,  and  proving  the  signature  of  Mrs* 
Ex  parte  Jolwson,  But  the  Commissioners  are  not  satisfied  with 
""*'  this  evidence/  and  institute  an  inquiry  into  the  nature 
of  the  consideration  that  was  given  for  the  note ;  and 
on  the  examination  before  them  of  a  witness  of  the 
name  of  Selby,  it  would  appear,  that  the  note  was  given 
in  consideration  of  1000/.  advanced  by  John  Whiie  for 
the  use  of  the  Legosstck  Mine,  in  which  Mrs.  Johnson 
had  a  SOL  share.  But  Selbff  stated  a  fact  before  the 
Commissioners  which  raised  an  objection  to  the  proof, 
namely,  that  the  money  was  advanced  on  the  security 
of  the  note,  before  it  was  signed  by  Mrs.  Johnson;  which 
would  be  an  objection  to  the  vaUdity  of  the  note  under 
tile  provisions  of  the  stamp  act,  as  it  would  then  re- 
quire an  additional  stamp ;  but  this  would  not  be  an 
objection,  if  Mrs.  Johnson  had  been  a  party  to  the 
original  borrowing  of  the  money.  That  difficulty  being 
raised,  the  Vice-Chancellor  directs  an  issue,  whether 
Henry  White  had  any  debt  proveable  under  Mrs.  Jokn^ 
sons  commission.  The  jury  find  no  debt*  The  Court 
has  looked  through  the  whole  of  the  evidence  adduced 
at  the  trial,  as  4:ontEasted  with  the  evidence  on  the  former 
inquiry  before  the  Commissioners;  and  if  it  is  not  dis- 
satisfied with  the  result  of  such  examination,  the  verdict 
must  stand.  One  of  the  parties,  Henry  White,  it 
appears,  was  not  examined  upon  the  trial,  although  the 
Vice-chancellor  had  directed  him  to  be  so.  Henry  White, 
however,  was  himself  the  plaintiff  upon  that  issue,  and 
the  petitioner  in  the  present  instance;  it  was  for  him  to 
•have  tendered  himself  for  examination,  and  therefore  he 
cannot  raise  the  objection  that  he  was  not  called  by  the 
other  side.  It  is  said  in  support  of  the  petition  for  a 
new  trial,  that  the  verdict  of  the  jury  was  contrary  to 
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the  evidence;  but  this  does  not  appear  to  me  to  be  the        IBSZ. 
case.    All  the  facts  and  contradictions  were  before  the       £x  inite 
jury,  and  they  have  shown  by  their  verdict,  that  they  did  ""^ 

not  believe  either  Warrall  or  John  W/iiie^  who  swore 
that  the  note  was  signed  by  Mrs.  Johnson  before  the 
money  was  advanced, — but  that  they  believed  Selby's 
original  account  before  the  Commissioners,  when  he  said 
it  was  not.  It  appears,  that  in  the  course  of  the  trial 
«  written  guarantee,  with  Mrs.  Jo/in^on's  name  attached 
to  it,  was  produced  to  strengthen  the  plaintiff's  case, 
which  purported  to  bear  date  on  the  15th  March  18S5, — 
that  is,  just  a  month  previous  to  the  date  of  the  note. 
But  it  is  somewhat  remarkable,  that  a  piece  of  the  paper, 
on  which  this  document  was  written,  was  cut  out  just 
above  the  name  of  ^^  A.M^  Johnson^''  which  appeared 
to  be  subscribed  to  it ;  and  Worrall  was  the  attesting 
witness  to  this  guarantee.  The  jury,  it  seems,  did  not 
believe  the  account  which  Worrall  gave  of  this  docu- 
ment. If  they  had,  the  case  would  have  been  with  the 
petitioner.  But  no  satisfactory  explanation  was  given 
to  them  of  what  had  previously  been  written  on  the 
paper  above  the  name  of  *'A.  M.  Johnson.^  Are  we 
then  to  say  that  the  jury  have  done  wrong  in  disbeliev- 
ing Worrall?  The  petitioner,  in  asking  for  further 
investigation,  has  brought  no  new  facts  before  us  to 
induce  us  to  send  this  matter  again  before  a  jury,  and  I 
own  that  I  for  one  am  satisfied  with  the  verdict. 

Sir  A.  Pell. — The  question  in  this  case  is  a  Tery 
simple  one,  namely,  whether  JYenry  White  had  any  debt 
proveable  under  the  commission.  The  yice-Chancellor 
orders  an  issue  to  ascertain  this  fact,  and  directs  that 
Henry  White  and  the  bankrupt  shall  be  examined  at 

A  A  2 
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1852.  the  trial,  and  that  the  plaintiff  and  defendant  shall  be 
£z  parte  ^'so  at  liberty  to  examine  all  those  persons  who  made 
"'^*'  affidavits  previous  to  the  hearing  of  the  original  petition. 
Mrs.  Johnson,  the  bankrupt,  is  put  into  the  witness-box, 
but  not  Henry  White:  and  the  jury  find  a  verdict 
against  Henri/  White;  and  now,  when  he  has  lost  the 
verdict,  he  applies  to  us  for  a  new  trial,  in  order,  as  he 
says,  to  bring  better  evidence  before  a  jury,  when  he 
himself  was  the  best  witness  in  his  own  cause.  There 
.are  no  grounds  whatever,  in  my  opinion,  for  such  an 
application;  and  I  go  this  length,  that  if  it  had  so 
happened  that  he  had  got'  the  verdict,  and  not  have 
tendered  himself  for  examination  at  the  trial,  I  should 
have  been  dissatisfied  with  such  a  verdict,  as  he  had 
not  submitted  to  be  cross-examined  by  the  other  side. 
For  what  was  the  material  point  to  be  proved?  It  was, 
whether  Henry  White  was  an  indorsee  of  the  note  for 
value  received;  and  no  one  was  so  good  a  witness  as 
himself  to  prove  this  fact.  Have'  not  the  jury  then 
drawn  a  right  conclusion,  when  Henry  White,  the 
most  important  witness  to  explain  this  transaction,  and 
who  was  Expressly  directed  to  be  examined  by  the  order 
of  the  Vice-Chancellor,  avoids  all  explanation  on  the 
subject?  I  do  not  feel  myself  bound  to  express  any 
opinion  on  the  question,  whether  the  money  was  paid,  or 
not,  before  the  note  was  signed  by  Mrs.  Johnson.  But 
the  mode,  in  which  the  plaintiff's  case  was  conducted  at 
the  trial,  is  very  remarkable.  A  document,  the  most 
important  that  can  be  well  conceived,  to  establish  his 
right  to  recover  in  the  action,  is  not  produced  in  sup- 
port of  his  original  case,  but  is  brought  forth  on  the 
cross-examination  of  the  bankrupt,  for  the  purpose  of 
invalidating  her  testimony.     The  motive  is  obvious — 
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this  document  appears  to  be  mutilated  in  a  material  1832. 
part;  and  if  it  had  been  put  in  in  evidence  originally,  ETparte 
this  mutilation  must  have  been  accounted  for.  But  the  vvuitb. 
counsel  very  ingeniously  tried  to  save  this  inconvenience, 
and  kept  it  back  till  he  could  use  it,  without  exciting  so 
much  suspicion  as  to  the  genuineness  of  its  fabrication. 
When  I  unite  these  two  circumstances, — the  not  pro- 
ducing Henry  White  as  a  witness,  and  the  keeping  back 
uf  this  most  important  paper,  which  ought  to  have  been 
produced  in  the  first  instance, — I  cannot  help  thinking 
that  the  plaintiff's  counsel  must  have  felt  there  wap 
imminent  danger  in  producing  either.  The  Commis- 
aioners  having  declared  the  debt  notproveable,  the  jury 
upon  their  oaths  have  said  the  same;  the  judge,  too^ 
has  not  expressed  himself  dissatisfied  with  the  verdict ; 
and  I,  for  my  part,  can  arrive  at  no  other  conclusion* 
When  I  consider,  moreover,  that  this  poor  woman,  for  a 
share  of  ^/.,  is  attempted  to  be  rendered  chargeable  to 
the  amount  of  1000/.,  I  feel  myself  happy  in  saying,  that 
I  see  no  reason  whatever  for  disturbing  this  verdict. 

Erskine,  C.  J. — I  omitted  to  state  any  thing  relative 
to  the  consideration  of  this  note.  It  appears  to  me, 
that  there  is  nothing,  in  the  circumstances  of  this  case, 
to  put  Henry  White  in  a  better  situation  than  John 
While:  and  I  am  not  satisfied,  that  any  consideration 
passed  between  the  brothers  at  all. 

Sir  J.  Cross. — The  jury  have  carefully  investigated 
the  facts  of  this  case  by  the  viva  voce  testimony  of  the 
witnesses;  and  the  direction  of  the  Chief  Justice  to  the 
jury  was,  that  if  they  thought  there  was  any  evidence 
of  collusion  between  the  two  Whites^  Mrs.  Johnson 
would  have  a  good  defence  to  any  action  on  the  note. 
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1832.  The  whole  transaction  appears,  certainly,  very  like  a 
J.JJ      j^      scheme  concerted  between  the  two  brothers  to  fix  Mrs. 

White.  Joktison  with  the  amount  of  this  note.  But  Henry 
White  might  have  told  his  own  story  in  the  character 
of  a  witness.  He  shrunk,  however,  from  that  inquiry. 
I  could  not  at  first  understand  what  connection  Selby 

had  with  any  of  the  parties  to  the  note ;  but  when  he 

* 

says  that  he  collected  signatures  to  the  guarantee,  as 
the  agent  of  J,  White,  I  own,  it  appears  to  me  that 
there  is  a  strange  inconsistency  in  his  statement  J. 
White  had  been  improvident  enough  to  hand  over 
1000/.  to  Worrall  for  the  use  of  the  mine ;  but  had 
'Mtb*  Johnson  anything  to  do  with  that  transaction? 
It  is  quite  clear  she  had  not ;  for  she  had  no  interest 
whatever  in  any  of  those  transactions,  beyond  her  SO/, 
share  in  the  mine.  It  is  more  than  probable,  that  Selby 
and  Worrall,  frequenting  the  house  of  this  poor  woman 
as  customers,  cajoled  her  to  put  her  name  to  the  note, 
after  the  money  had  passed  from  J.  White  to  Worrall. 
If  that  was  so,  the  note,  as  far  as  Mrs.  Johnson  is  con- 
cerned, would  be  a  mere  nudum  pactum:  for  it  would 
be  an  ex  post  facto  execution  of  an  instrument  requir- 
ing an  additional  stamp.  I  agree  with  my  learned 
colleagues,  that  the  jury  in  this  case  have  arrived  at  a 
right  conclusion,  and  that  there  is  no  ground  whatever 
to  disturb  the  verdict. 

Sir  G.  Rose,  having  been  formerly  counsel  in  the 
cause,  gave  no  opinion. 


•k 


The  Order  made  was,  that  the  petition  should 
be  dismissed  with  costs,  including  the  costs 
of  the  original  petition,  of  the  trial  at  law, 
4ind  of  thi$  application. 
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The  petitioner  being  dissatisfied  with  this  judgment        1833. 
of  the  Court  of  Review,  applied,  under  the  provisions       ex  parte 
of  the  1  &  2  Will.  4,  c.  56.  s.  31.,  for  a  special  case  by       ^""•• 
way  of  appeal  to  the  Lord  Chancellor.    In  the  course 
of  settling  the  special  case,  Erskine,  C.  J.  entertained 
some  doubts  as  to  the  correctness  of  his  former  decision ; 
and  wishing  to  have  an  opportunity  of  re-considering 
his  judgment,  it  was  agreed,  that  instead  of  prosecut- 
ing the  appeal,  the  whole  matter  should  come  on  again 
before  the  Court  of  Review,   on  a  petition  for  re- 
hearing. 

The  case  was  accordingly  re-argued  this  day  by  Mr.  Jum^o,  1833. 
F.  KeUjfy  who  with  Mr.  Swanston  appeared  on  behalf 
of  the  petitioner  H,  White.  He  contended,  that  whe- 
ther the  money  was  advanced  by  J.  White  before  or 
after  the  note  was  signed  by  Mrs.  Johnson^  she  was 
liable  for  the  amount,  as  one  of  the  parties  to  a  joint 
promissory  note.  Notwithstanding  the  case  of  Clerk  v. 
Blackstock  (a\  it  is  not  necessary  to  the  validity  of 
such  a  note,  that  all  the  makers  should  sign  at  the  same 
time.  If  the  note  had  been  given  originally  by  WorraU 
on  his  own  account,  and  Mrs.  JaJmson  had  afterwards 
signed  it  as  a  surety,  then  it  is  admitted  that  the  note 
would  require  an  additional  stamp.  But  in  this  case 
the  instrument  was  not  complete,,  until  after  Mrs.  John- 
son had  signed  it.  Where  it  is  part  of  the  original 
bargain,  that  certain  parties  shall  sign  a  note,  they 
may  sign  it  at  any  time  subsequent  to  the  date  of  it 
And  such  appear  to  be  the  facts  in  this  case;  Worralf, 
the  managing  owner  of  the  mine,  having  borrowed  the 
money  of  White,  for  the  use  of  the  Company. 

(a)  Holt  N.  P.  Rep.  474. 
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Mr.  Hutchinton  and  Mr.  Wright,  contri.  As  to  the 
first  question  put  by  Lord  C.  J,  Tindal,  in  eumnung 
up  to  the  jury  on  the  trial,  namely,  whether  Mrs.  John- 
ton  had  signed  the  note  before  the  money  was  advanced 
by  J.  White,  the  other  side  seem  now  to  contend,  that 
though  the  contrary  was  the  case,  yet  under  the  cir- 
cumstances of  WorraWe  promise  to  J.  White,  at  the 
time  he  signed  the  note,  it  would  not  require  an  addi- 
tional stamp.  The  only  authori^  upon  this  subject  is 
th«  case  already  cited  of  Clerk  v.  Blackstocl,  and  that 
certainly  does  not  bear  out  the  proposition  contended 
for.  [Sir  J.  Croti,  The  only  point,  as  1  take  it,  that  was 
decided  by  that  case,  is,  that  if  there  is  a  new  contract 
after  the  date  of  the  instrument,  it  then  requires  an  addi- 
tional stamp.}  The  facts  of  that  case,  however,  do  not 
apply  to  this.  There  Blackstock's  name  was  mentioned 
at  the  time  the  note  was  given ;  but  in  this  case  John- 
ton's  name  was  never  mentioned  by  Worrall  to  J.  White- 
Therefore  /.  M'hite  did  not  advance  his  money  upon 
the  credit  of  Mrs.  Johnson,  nor  is  there  the  slightest 
evidence  of  any  application  made  by  WorraU  to  her, 
previous  to  his  obtaining  the  money  from  J.  Wkitei 
which  is  an  essential  point  to  render  the  note  vaUd,  as 
against  Mrs.  Johnson.  [Sir  J.  Croat.  It  is  clear,  that 
the  money  was  advanced  to  WorraU  upon  the  credit  of 
the  signatures  already  subscribed  to  the  note;  and  if 
other  signatures  were  afterwards  subscribed,  were  not 
these  new  contracts?  ^'orra^does  not  pretend  to  any 
previous  authority  from  the  shareholders  who  subse- 
ently  signed  the  note,  but  says,  "  1  wUi  obtain  their 
natures."]  WorraU  was  acting  for  his  own  benefit 
oughout  this   transaction,   being  himself  a  consi- 
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derable  shareholder  in  the  mine.    It  was  therefore  hb       ISSS. 
interest  to  make  other  parties  liable.    And  the  whole      ^Tparte 
of  his  statement,  as  to  the  subsequent  signature  of  the       ^^''*' 
note  by  Mrs.  Johnson^  is  evidence  of  a  new  contract. 
But  if  there  was  a  gross  fraud  practised  upon  Mrs* 
Johnson,  there  is  an  end  of  the  case;  for  what  was 
founded  in  fraud  cannot  constitute  a  legal  debt.    Mrs. 
Johnson  expressly  swears  that  she  was  never  applied 
to  concerning  any  advance  of  money,  previous  to  Selby 
applying  to  her  to  sign  the  note ;  and  that  she  was 
induced  to  sign  it,  by  his  assuring  her  that  it  was  all  a 
matter  of  form,  and  that  she  should  never  be  called 
upon  for  a  farthing. 

Cur.  adv.  vuU. 

There  being  a  difierence  of  opinion   among  the 
Judges, 

Sir  J.  Cross  proceeded  first  to  deliver  his  judg*  July  4, 1833. 
ment.  This  claim  was  dbmissed  three  years  ago  by 
the  Comnussioners,  after  three  successive  sittings. 
The  Vice-Chancellor,  on  appeal,  refused  to  allow  it, 
unless  the  claimant  could  satisfy  a  jury  of  its  validity, 
and  gave  him  liberty  to  prove  his  claim,  by  his  own 
testimony.  The  case  went  to  a  jury,  nearly  two  years 
ago;  and  on  the  trial  the  claimant  declined  to  give  any 
evidence  himself  in  support  of  it,  but  reUed  upon  his 
o&er  witnesses.  The  jury  found  a  verdict  against  him. 
He  then  applied  to  this  Court  to  set  aside  the  verdict, 
but  the  three  judges,  by  whom  the  case  was  heard, 
having  fully  considered  the  Lord  Chief  Justice's  report, 
and  the  arguments  of  counsel,  were  unanimously  of 
opinion,  that  the  verdict  ought  not  to  be  disturbed^ 


Wmitb. 


350  CASES  IN  BANKRUPTCT, 

1855.  and  tbey  dunussed  his  petition  with  costs.  He  has 
Ex  parte  now  for  E  whole  year  evaded  the  payment  of  those 
costs,  and  has  preferred  his  petition  for  a  rehearing,  in 
die  absence  of  the  Chief  Justice's  report;  though  he 
stiU  keeps  out  of  the  way,  and  the  sdicitor  who  has 
attested  his  signature  to  the  petition,  I  understand,  has 
sworn,  that  he  does  not  know  where  to  find  him*  It 
appears  to  me,  that  this  new  petition  is  preferred  in 
contravention  of  several  established  rules.  One  is, 
that  no  petition  for  rehearing  shall  be  allowed  after  the 
expiration  of  six  months,  unless  some  clear  mistake  or 
oversight  has  been  discovered;  and  thb  comes  after  an 
interval  of  nearly  twelve  months.  Another  rule  is, 
that  no  petition  shaU  be  allowed  for  costs  only;  yet  this 
appears  really  to  have  no  other  object;  for  the  assignees 
declare  that  there  will  be  nothing  to  divide  among  the 
creditors,  unless  they  recover  the  costs  of  these  pro^ 
ceedings,  pursuant  to  the  order,  which  is  now  sought 
to  be  set  aside.  It  is  another  general  rule,  that  a  peti- 
tion for  rehearing  shall  set  forth  the  reasons  for  it,  that 
the  Court  may  be  apprized  of  them  before  the  argu- 
ment, and  be  thus  enabled  to  judge  whether  it  be  a  fit 
case  for  rehearing.  But  in  this  petition  no  reason  is 
adduced,  no  error  in  law  or  in  fact  assigned,  no  mistake 
or  oversight  suggested,  nor  any  thing  to  that  effect, — 
but  merely  the  general  allegation,  that  the  facts  esta- 
blished in  evidence,  and  the  law  applicable  thereto, 
entitle  the  petitioner  to  have  his  claim  allowed ;  which 
amounts  to  no  more  than  this,  that  the  former  judg- 
ment, in  which  the  Commissioners,  the  jury,  and  the 
Court  of  Review  have  all  concurred,  ought  to  be 
reversed.    The  public  must  naturally  suppose,  that  a 


SITTINGS  AFTER  TRINITY  TERM,  3  WILLIAM  IV.  351 

case  so  highly  favoured  involves  a  stake  of  no  ordinary        1833. 
magnitude  between  the  contending  parties;  and  it  will       KxpariB 
be  heard  with  some    surprise,   that  there  is  really       ^^hitb. 
nothing  to  contend  for,  but  which  of  them  shall  pay  the 
costs  of  this  vexatious  litigation,  that  has  involved  an 
unfortunate  widow  and  her  family  in  bankruptcy,  and 
consumed  the  wreck  of  her  little  substance,  which 
three  years  ago  ought  to  have  been  divided  amongst 
her  creditors. 

The  whole  of  this  case  on  the  part  of  the  claimant, 
to  say  the  least  of  it,  is  a  tissue  of  inconsistencies  and 
contradictions;  among  which  (with  the  exception  of 
the  promissory  note)  we  find  no  written  evidence,  such 
as  usually  accompanies  commercial  transactions, — espe- 
cially to  so  large  an  amount  as  1000/., — to  guide  us  in 
search  of  truth.  But  the  whole  depends  upon  oral 
testimony,  and  upon  the  frail  memory  and  questionable 
veracity  of  the  witnesses,  the  principal  of  whom  is 
Selbtf,  the  attesting  witness  to  the  note.  And  he,  on 
two  several  examinations  before  the  Commissioners, 
swore,  on  a  vital  point,  to  a  certain  state  of  facts;  and 
yet  afterwards,  and  when  a  legal  objection  has  been 
founded  upon  that  statement,  and  the  matter  went  to  a 
trial,  he  swore  the  direct  reverse,  and  so  as  entirely  to 
obviate  the  objection  raised  by  his  former  evidence. 
He  stated,  too,  on  his  first  examination,  that  he  kept  a 
diary,  which  would  show  all  the  dates  in  question;  but 
he  has  never  yet  thought  proper  to  produce  it.  As 
little  can  Worrall,  the  next  witness,  be  depended  upon. 
He  says,  he  borrowed  and  received  the  whole  sum  of 
1000/.  for  the  use  of  the  shareholders,  and  expended  it 
for  their  use  in  tiie  mines.  Yet  he,  the  treasurer  and 
secretary  at  that  time,  can  produce  no  written  account 
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vhaterer  of  this  transaction,  saying,  that  he  made 
none  at  the  time,  except  with  a  pencil  in  his  pocket 
book,  which  he  has  never  produced,  and  about  which  he 
prevaricated  not  a  little  on  the  trial,  when  he  stated  this 
entry  to  have  been  made  in  no  leas  than  three  different 
places.  Yet  there  was  a  parade  of  several  witnesses 
from  the  Bank  of  England,  and  other  places,  to  trace 
the  money  from  J.  White,  the  lender,  through  WorraU, 
to  the  mine.  But  the  whole  of  their  evidence  amounts 
to  this,  that  White  had  1000/.  at  that  time  at  bis  dispo- 
sal, that  WorraU  got  500/.  of  it,  that  be  exchanged 
150/.,  part  thereof,  for  three  bank  post  bills  payable  to 
himself,  which  were  produced  and  had  the  indorsement 
of  one  Coombe,  who  was  said  to  be  a  manager  at  the 
mines.  But  whether  one  shilling  of  the  mouey  was 
ever  appUed  to  any  purchase  or  payment,  for  which 
Mrs.  Johnson  was  answerable,  does  not  appear.  This 
150/.  in  bank  post  bills  b  all  that  there  was  any  colour 
for  tracing  to  the  mines,  in  confirmation  of  Worrt^s 
testimony.  And  this  witness,  although  he  got  the 
whole  1000/.  eight  years  ago,  on  a  credit  of  four  months 
only,  has  never  been  yet  applied  to  for  payment.  He 
became  bankrupt  in  the  following  year,  18^,  and  got 
his  certificate,  without  this  debt  being  proved  under  his 
commission.  J,  White,  the  lender  of  the  money,  and 
the  indorser  of  the  note,  was  another  witness  to  prove 
this  debt  for  his  brother,  the  holder,  to  whom  he  swore 
he  was  indebted  to  that  amount.  He  says,  also,  that 
he  got  his  discharge  as  an  insolvent  debtor  in  18^,  two 
years  after  the  note  became  due,  yet  he  did  not  insert 
this  debt  in  his  schedule,  nor  has  he  ever  before  or 
since  been  appUed  to  for  payment.  Mr.  Nicholt,  the 
Dolicitor  for  this  petition,  with  whom  Selby  was  a  clerk 
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when  he  drew  the  note,  was  another  witness.  He  IS3S, 
sajs,  it  was  put  into  his  hands  by  the  present  holder,  Expaxte 
before  it  became  due;  but  for  what  purpose  he  does 
not  state,  and  one  is  at  a  loss  to  conjecture,  unless  to 
enforce  immediate  payment.  He  did  not,  however, 
apply  to  the  indorser,  or  to  any  of  the  ten  makers  of  the 
note,  for  payment  of  this  large  debt  when  it  became 
due.  But  in  about  three  months  afterwards,  he  says, 
he  wrote  a  letter  to  Mrs.  Johnson^  to  which  he  does  not 
say  he  received  any  answer,  nor,  indeed,  did  he  offer 
any  legal  evidence  of  such  letter.  In  twelve  months 
afterwards,  he  added,  he  again  applied  to  her  alone, 
for.  payment,  before  he  had  applied  to  any  of  the  other 
subscribers,  telling  her  at  the  same  time,  that  he  did 
not  intend  to  sue  her,  as  she  was  a  widow  with  a  family. 
He  has  since  sued  two  others,  and  obtained  part  pay- 
ment from  them,  but  has  never  yet  applied  to  any  of 
the  other  parties.  }/Its.  Johnson  was  then  called  as  a 
witness  on  the  other  side ;  she  admitted  her  signature 
to  the  note, — she  said,  she  had  taken  a  SOL  share  in  a 
mine  from  WorraU  a  short  time  before ;  that  he,  and 
Selby^  and  one  Stafford,  applied  to  her  to  sign  the 
note,  assuring  her  at  the  same  time,  it  was  only  a  form 
and  for  a  temporary  purpose,  and  she  would  never  be 
called  upon  for  payment.  Her  story  is  confirmed  to  a 
certain  extent  by  Selby  and  WorraU:  but  they  say,  they 
only  held  out  to  her  a  Ji^pe,  and  hot  a  promise ,  that 
she  should  never  be  called  upon  for  payment.  But  it 
derives  still  stronger  confirmation,  from  the  fact  of  for- 
bearance to  apply  to  any  party  for  the  payment,  either 
of  the  principal  or  interest,  till  after  WorraU  had  got 
his  certificate,  and  White  his  discharge  as  an  insolvent 
debtor.     And  it  derives  still  further  confirmation,  from 
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ISSS.  the  facta  disclosed  by  them  on  the  trial;  from  which  it 
Xzparte  appears,  that  about  the  time  the  note  was  drawn,  that 
^""'-  is,  in  April  1825,  WarraU  and  White  were  already 
deeply  involved  together  in  pecuniary  transactions* 
While  had  discounted  bills  to  a  large  amount  for 
Worrall  and  Stafford^  (one  of  the  three  persons  who, 
Mrs.  Johnson  says,  prevailed  on  her  to  sign  the  note,) 
and  some  of  those  bills  were  then  dishonoured,  and 
others  were  to  be  provided  for.  Worrall  had  then 
ofiered  to  transfer  certain  shares  in  the  same  mine  to 
IVhite,  who  was  not,  however,  at  that  time  prepared  to 
accept  them;  and  WorraU  was  then  also  largely 
interested  in  another  mine,  a  tin  mine,  and  he  was  also 
in  trade  as  a  spirit  dealer;  so  that  he  had  many  other 
purposes,  for  which,  to  the  knowledge  of  J,  While,  he 
might  have  had  urgent  occasion  for  the  money  in 
question.  And  when  at  the  end  of  four  months  the 
note  became  due.  While  and  WorraU  went  down  into 
ComwaU,  and  certain  shares,  the  number  or  estimated 
value  of  which  they  have  not  stated,  were  then  trans- 
ferred from  WorraU  to  White,  and,  for  any  thing  that 
appears  to  the  contrary,  may  have  been  a  full  equiva- 
lent, and  as  such  received  in  payment,  for  the  1000/. 
note.  This  appears  to  me  the  probable  solution  of  the 
whole  case;  either  that  the  debt  was  settled  between 
those  two,  at  the  time  it  became  due,— or  else  that 
J.  White  has  fraudulently  ooncealed  it  from  his  assig- 
nees; to  whom,  if  it  be  an  unsatisfied  note,  it  passed 
by  his  assignment;  and  the  two  Whites  are,  in  that 
case,  conspiring  together  to  defraud  the  assignees  of 
the  insolvent  debtor.  For  it  is  not  now  pretended, 
that  H.  White,  the  petitioner,  is  the  bon&fide  holder  of 
the  note;  nor  does  it  appear  that  he  is  endeavouring  to 
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prove  it  in  lieu  of  his  brother,  for  any  other  purpose        1833. 
than  in  furtherance  of  such  conspiracy  and  fraudulent      ETrarte 
concealment*     But,  be  this  as  it  may,  with  such  wit-       White. 
nesses  and  such  testimony,  there  is  no  hope  of  a  more 
satisfactory  result  from  a  new  trial. 

It  has  been  contended,  that  the  Lord  Chief  Justice 
left  a  point  to  the  jury  without  any  evidence  to  support 
it.  I  cannot  believe  that  of  the  learned  Judge  who 
tried  this  cause,  or  that  the  counsel  would  silently 
submit  to  it  on  the  trial,  and  afterwards,  too,  on  the 
former  motion  to  set  aside  the  verdict. 

The  jury  found,  that  the  petitioner,  H.  White,  had 
no  debt  proveable  under  this  commission,  and  I  entirely 
agree  with  them.  I  agree  with  the  Lord  Chief  Justice 
before^  whom  the  issue  was  tried, — I  agree  with  the 
Commissioners  who  rejected  the  proof, — I  agree  with 
the  Vice-Chancellor,  and  with  the  counsel  on  both 
sides,  that  this  was  a  proper  case  to  be  tried  by  a  jury, 
— and  I  agree  with  the  Court  of  Review,  who  unani- 
mously dismissed  the  former  petition  with  costs.  But 
even  if  I  could  believe  that  the  note  was  a  valid  and 
still  unsatisfied  security,  constituting  a  debt  owing  to 
the  assignees  of  J.  White,  I  think  it  would  be  repug- 
nant to  every  principle  of  justice,  and  a  sanction  of 
perjury,  to  aUow  his  brother,  the  petitioner,  a  mere 
frandalent  holder,  to  swear  that  the  bankrupt  is  in- 
debted to  him  upon  and  by  virtue  of  that  note. 

For  these  reasons  I  am  of  opinion,  that  this  new 
petition,  which  calls  upon  us  to  direct  a  new  trial,  or 
submit  a  case  for  the  opinion  of  a  Court  of  Law,  ought 
to  be  dismissed  with  costs. 

I  have,  on  former  occasions,  felt  it  to  be  my  duty  to 
observe,  that  although  this  Court  is  constituted  by  act 
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183S.       not  answerable.    But  she  admits  that  she  signed  the 
^Z^      note,  upon  the  understanding  that  it  was  for  monej 

Wiiiis.  advanced  for  tlie  mine;  and  any  misrepresentatioii 
that  might  have  been  practised  to  induce  her  to  sign 
the  notCi  must  be  brought  home  to  J.  WUte,  in  whose 
&vour  it  was  made  payable.  Mrs.  Johman^B  evidence 
on  thiB  subject  at  the  trial  was,  ''  They  said,  I  should 
never  be  called  upon  for  a  farthing.'*  Now  who  were 
the  persons  meant  by  the  expression  ''they*'?  No 
others  but  fVarrall,  SeWy,  and  Stafford^  who  were  all 
three  interested  in  the  mine.  John  fVhUe  was  in  no 
way  whatever  privy  to  any  thing  that  passed  on  this 
occasion.  Mrs.  JbAfMOii  signed  the  note,  in  the  fiiU 
assurance  that  it  was  for  money  borrowed  for  the  pur- 
poses of  the  mine.  But  it  is  said,  that  because  further 
evidence  might  have  been  adduced  by  the  petitioner  at 
the  trial,  to  show  the  application  of  the  money  for 
which  the  note  was  given,  the  Court  would  not  be  jus- 
tified, on  his  application,  in  granting  a  new  trial.  Lord 
C.  J.  Tindali  in  summing  up  to  the  jury,  says,  "  There 
can  be  no  doubt  that  the  money  was  advanced  by  John 
White,  the  payee.**  But  he  left  to  their  consideration 
two  other  points:  1.  Whether  the  note  was  signed  by 
Mrs.  Johnson  after  the  money  was  advanced  by  John 
White  to  WorraU:  and  2.  Whether  Henry  White  had 
given  any  consideration  for  it.  The  first  of  these 
questions  invdived  the  point,  whether  the  note  did  not 
require  two  stamps  upon  it.  Now  I  am  sure,  that  if 
that  had  been  a  main  point  contested  by  the  assignees, 
when  the  case  was  before  the  yice-Chanoellor,  he 
would  not  have  sent  the  case  for  a  triaL  But  with 
regacd  to  this  point,  I  think  there  was  not  sufficient 
evidence  to  enable  the  jury  to  decide,  whether  the 
note  was  signed  by  Mrs*  Johnson  before,  or  after. 
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the  money  was  advanced  to  WorraU»    I  entirely  concur       1 833. 
with  the  Lord  Chief  Justice  in  every  thing  he  said      sT^arte 
to  the  jury.    He  said  that  if  Mrs.  JohiMon  was  told,       Wbite. 
before  she  signed  the  note,  that  the  money  was  to  be 
borrowed  of  John  White  tor  the  purposes  of  the  mine, 
and  she  then  promised  to  sign  it,  the  note  would  in  that 
case  not  require  another  stamp;  notwithstanding  she 
might  have  signed  it  after  the  money  was  advanced, 
and  after  it  had  been  signed  by  WorraU,    As  this 
Court  is  now  to  come  to  a  final  judgment  of  the  case,  I 
think  the  right  conclusion  under  all  the  circumstances 
is,  to  admit  the  proof  of  the  petitioner;  because  I  find 
no  evidence  that  goes  to  contradict  his  rights  as  the 
indorsee  of  this  promissory  note.    And  I  think,  that 
Selby*B  evidence  before  the  Commissioners  was  not 
sufficient  to  justify  them  in  rejecting  the  proof.    But 
then  it  is  said,  that  no  consideration   was  given  for 
the  note  by  the  petitioner  to  John  White,  the  payee. 
Now  this  question  was  never  raised  before  the  Com- 
missioners, before  the  jury  at  the  trial,  or  before  this 
Court  on  the  former  hearing  of  the  petition  for  a  new 
triaL     But  whether   or  not  Henry  White  gave  the 
consideration  for  the  note,  which  John  White  says  he 
did,  that  forms  no  part  of  the  question  now  before  the 
Court.    If  indeed  the  assignees  could  prove,  that  John 
White,  the  payee,  had  given  no  consideration  for  it, 
then  that  might  be  of  some  avail ;  but  the  assignees 
have  not   been   able  to  disprove  that  fact.     Then 
it  is   said,  that  John  White  took  the  benefit  of  the 
Insolvent  Act,  and   omitted   to  insert   any   mention 
of  this  note  in  his  schedule.    But  no  possible  injustice 
can  be  done  to  his  creditors,  by  admitting  the  proof  of 
Henry  White  upon  the  note,  if  notice  is  given  of  that 
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fact  to  Jokm  White'n  assignees.  Upon  a  reoonsidera'- 
tion  then,  of  the  whole  of  this  case,  I  am  not  ashamed 
to  own  I  was  wrong  in  the  opinion  I  fonnerly  expressed; 
and  I  am  now  satisfied,  that  the  promissory  note  con- 
stituted a  debt  proveable  by  Henry  WkUe  under  this 
commission. 

Sir  6.  Rose  concurred  with  the  Chief  Judge ;  but 
having  been  formerly  counsel  in  the  cause,  abstained 
from  delivering  any  judgment 

The  Order  finally  made  was,  that  the  Order 
of  the  10th  July  183S,  and  the  consequen* 
tial  Orders  made  thereon,  should  be  re- 
versed; and  that  the  petitioner  was  entitled 
to  be  admitted  a  creditor  for  the  balance, 
if  any,  due  on  the  promissory  note;  that 
the  dividends  should  be  paid  into  Court  in 
the  name  of  the  petitioner,  with  liberty  for 
either  party  to  apply;  the  costs  of  the 
assignees  to  be  paid  out  of  the  estate, — ^but 
no  other  costs  given;  and  that  notice  of 
the  proof  should  be  given  to  the  asdgnees 
of  the  insolvent,  John  White. 


SouHhanvpion 

Buildings, 

July  10, 1832. 

Where  an  equit- 
able mortgagee 
ii  alao  an  assig- 
nee, a  solicitor 
will  be  appoint- 
ed to  take  the 
account,  and 
conduct  the 
sale. 


Ex  parte  Lees. — In  the  matter  of  Corless. 

XHIS  was  the  petition  of  an  equitable  mortgagee  of  a 
policy  of  assurance  effected  by  the  bankrupt  on  his 
own  life,  the  petitioner  having  been  also  appointed 
assignee  under  the  commission.  Under  these  circum- 
stances, the  prayer  was  for  a  sale  of  the  policy,  with 
leave  to  bid  at  the  sale;  and  that  a  solicitor  should  be 
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appointed  by  the  Commissioners  to  take  the  account  of       18S2. 
what  was  due  to  the  petitioner,  and  to  conduct  the      vTIIIL 
safe  on  behalf  of  the  general  creditors  of  the  bankrupt.         ^^^^^ 

Mr,  K.  Parker  appeared  in  support  of  the  petition, 
and  said  that  the  prayer  of  it  was  framed  pursuant 
to  an  order  made  by  Sir  Anthony  Hart,  when  Vice- 
Chancellor,  under  the  like  circumstances,  in  the  case 
o{  Ex  parte  Cowdry{a),  where  the  party  appljring  for 
a  sale  was  both  mortgagee  and  assignee. 

The  Court,  on  referring  to  that  case,  made 
the  Order  as  prayed. 

(a)  2  G.  &  J.  272. 


Ex  parte  Peppin. — In  the  matter  of  Wright.  BmidHngt^ 

July  10. 

Mr.  teed  applied  to  the  Court  for  an  order,  that  ^al  wrvice 

*^*  of  a  Detibon  to 

service  of  a  petition  to  annul  a  fiat,  at  the  place  of  resi-  annul  a  fiat 

directed,  where 

dence  of  the  petitioning  creditor,  as  the  same  was  de-  the  petitioning 
scribed  in  his  affidavit  of  debt  on  striking  the  docket,  be  met  with, 
might  be  deemed  good  service.  The  application  was 
founded,  on  an  affidavit  that  inquiries  had  already  been 
made  at  the  place  of  abode  of  the  petitioning  creditor 
mendoned  in  his  affidavit  of  debt,  and  also  at  the  office 
of  the  solicitor  who  sued  out  the  commission,  without 
any  information  being  obtained  respecting  him,  and 
that  the  deponent  believed  he  kept  out  of  the  way  to 
avoid  service. 

The  Court  made  the  Order  as  prayed,  di- 
recting also,  that  a  copy  of  the  petition 
should  be  served  at  the  office  of  the  soli- 
citor who  issued  the  commission. 
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1832. 


J^  JiLs  Ex  parte  Baker. — In  the  matter  of  Sill. 

After  a  fiat  had  1  HIS  was  the  petition  of  a  creditor  who  had  sued  out 
bankrupt  makes  a  second  fiat  against  the  bankrupt,  for  want  of  the  pro- 
sals  to  fiTcra-  secution  of  the  first  within  the  time  Umited  by  the  Gene- 
vent^eprose-  ^^ Order  (a),  praying  that  the  first  might  be  superseded. 
which  pro JisSs^*  appeared,  that  the  first  fiat  was  issued  on  the  19th 
the  aohcitor  for  Jime,  and  that  on  the  4th  July,  which  was  a  day  after 

one  of  the  ere-  *^  •' 

ditors  promises  the  14  days  expired  for  the  prosecution  of  it,  tfie  peti- 
te give  an  an-  ^         *  a  «. 

swer,  at  a  cer-    tioner  Struck  a  second  docket,  and  applied  at  the  office 

tain  time,  on 

the  following  for  a  supersedeas,  pursuant  to  the  terms  of  the  General 
after  the  date  of  Order;  but  the  Bankrupt  Office  refused  to  supersede,  on 
'^foro'^^t^le  the  ground  that  the  petitioner  had  notice  that  the  first 
strik^'a  second  ^^^  was  to  be  proceeded  with.  The  fact  was,  that  after 
pro^udon  of"'  *^®  ^'^^  fiat  issued,  some  negotiation  with  the  bankrupt 
^eG^enO^'  had  been  pending,  for  an  arrangement  with  hia  cre- 
Oider :— HeW,    ^tors,  without  the  necessity  of  making  him  a  bankrupt; 

tnat  luis  was  a 

breach  of  faith,  and  on  the  3d  July  the  terms  of  the  proposed  arrange- 

and  a  petition  to 

annul  the  first     ment  Were  communicated  to  the  petitioner,  and  his 

fiat  was  dis- 
missed with        solicitor,  Mr.  Gresbam,  for  their  approbation;    when 

costs 

An  affidavit,  the  latter  said,  that  he  would  give  an  answer  on  the 
roay^be  read,  '  morrow  by  half-past  four  o'clock.  At  ten  o'clock, 
tSdng*to"fiJe  ul  however,  in  the  morning  of  that  day,  Mr.  Gresham, 

without  waiting  for  the  time  when  he  had  promised  to 
give  an  answer,  went  to  the  office  and  struck  the  second 
docket.  The  petitioning  creditor  proceeded,  never- 
theless, with  the  first  fiat,  and  obtained  an  adjudica- 
tion under  it,  the  Commissioner  being  wholly  ignorant 
of  the  delay  that  had  taken  place  in  working  it,  and  of 
the  circumstance  that  a  second  fiat  had  issued  against 
the  same  party. 

(a)  26th  June  1793. 
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Mr.  Matdagu  and  Mr.  G.  Bichardsj  in  support  of  1892* 
the  petition,  contended,  that  as  the  time  for  the  pro-  e,  parte 
secution  of  the  first  fiat  expired  on  the  8d  July,  and  ^'^''^' 
the  petitioner  did  not  apply  for  a  supersedeas  until  the 
4th,  the  Bankrupt  Oiffioe  was  then  bound,  upon  his 
application,  to  issue  an  order  for  a  supersedeas,  pur- 
suant to  the  terms  of  Lord  Loughborough's  General 
Order;  which  directs,  that  the  application  for  a  super- 
sedeas and  for  a  new  commission,  which  shaU  in  tiie 
course  of  tiie  first  day  after  the  expiration  of  14  days 
bom  the  date  of  the  first  commission,  be  first  made  by 
any  other  attorney,  than  the  attorney  at  whose  instance 
tiie  first  commission  was  issued,  shaD  be  preferred  to 
an  application  for  the  same  purpose  by  the  attorney 
who  sued  out  the  supersedable  commission.  The  ques- 
tion is,  whether  the  officers  at  the  Bankrupt  Office  are 
to  comply  with  the  requisitions  of  the  General  Order, 
or  whedier  it  is  to  be  erased  from  tiie  books.  If  the 
petitioning  creditor  was  not  prepared  to  open  the  first 
fiat  in  due  time,  it  was  his  duty  to  have  applied  to  this 
Court  to  enlarge  the  time  for  that  purpose ;  when  the 
Court  would  have  granted  him  an  order,  if  he  had  any 
special  circumstances  to  state  that  justified  the  delay : 
Ex  parte  Moody  {a).  But  where  the  petitioning  cre- 
ditor wilfully  delays  the  prosecution  of  a  fiat,  it  will  be 
superseded;  and  tiiis,  notwithstanding  tiie  delay  may 
have  been  occasioned  by  the  request  of  the  bankrupt, 
and  may  hare  been  witii  the  concurrence  of  tiie  ere- 
ditors:  Ex  parte  Lute  (b). 

Mr.  BUgh  and  Mr.  Swaneton,  for  the  respondents. 
A  fiat  is  not  ipso  facto  superseded,  but  only  supersed- 

(a)  1  Deu.  &  C.  34.  (h)  lQ.it  J.  36K 
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ISSft.  able,  for  want  of  prosecution  at  the  expiration  of  14 
£jj  1^  days  after  its  date.  The  question  is,  what  is  meant  by 
Baibr.       |]j^  i^j^ih  m  ^ant  of  prosecution,"  which  is  the  language 

used  in  Lord  LaughbarougKs  Order.  This  can  only 
be  gathered  by  the  adjudged  cases.  Now  in  some 
instances  the  Court  has  permitted  a  petitioning  creditor, 
after  the  expiration  of  the  14  days  from  the  date  of  the 
commission,  and  even  after  the  commission  has  been 
actuaUy  superseded,  to  prosecute  the  first  commission, 
where  there  has  been  a  bond  fide  intention  to  proceed 
with  it:  Ex  parte  Freeman  (a).  So  in  Ex  parte  EUis  (b), 
where  the  time  for  the  adjudication  had  expired,  and 
the  first  commission  had  been  regularly  superseded  for 
want  of  prosecution,  the  Lord  Chancellor  ordered  the 
supersedeas  to  be  quashed,  and  the  first  comnussion  to 
be  reviyed,  as  there  was  a  bond  fide  intention  to  prose- 
cute it.  In  Ex  parte  Leicester  {c)^  also,  it  was  held 
by  Lord  Eldon^  that  a  commission  was  not  actually 
superseded  till  the  writ  of  supersedeas  issued, — and 
therefore  that  a  commission  having  been  opened,  and 
the  bankruptcy  adjudged,  after  an  order  made  for  the 
supersedeas,  but  before  the  writ  was  sealed,  the  com- 
mission was  supported.  And  the  same  doctrine  was 
held  in  Ex  parte  Layton^  and  Ex  parte  Hardwieke  (d), 
which  were  cases  occurring  in  the  same  bankruptcy. 
In  the  case  now  before  the  Court  there  has  been  only  a 
delay  of  one  day,  which  is  attributable  to  the  party  who 
.  struck  the  second  docket;  for  it  arose  entirely  frova  his 
breach  of  faith:  and  we  have,  moreover,  an  adjudi- 
cation of  the  Commissioner  under  the  first  fiat.  [Sir 
G.  Rose.   It  appears  to  me,  your  case  is  a  very  short 

(«)  1  Rose.  380.  (6)  7  Ves.  135. 

(r)  6  Vcs.  429.  (J)  6  Ves.  434. 
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one, — ^you  get  ike  adjudication  under  the  first  fiat^        18312. 
before    the   other   party  obtains    the    supersedeas.      g^     j^ 
Ersiine,  C.  J.  The  case  against  you  is,  that  on  the  4fth       Bakxh. 
July  the  petition  to  supersede  was  in  the  office,  when, 
according  to  the  terms  of  the  General  Order,  it  was 
competent  to  any  creditor  to  supersede,  as  a  matter  of 
course.]    But  here  we  were  actually  prevented  by  the 
other  party  from  opening  the  first  fiat  within  the  re- 
quired time;  and  this  b  a  good  ground  for  preferring 
the  first  fiat  to  the  second ;  notwithstanding  the  Court 
has  in  one  case  refiised  to  grant  further  time  to  a  peti- 
tioning creditor  to  open  a  fiat,  merely  because  the 
delay  proceeded  from  a  negotiation  with  the  general 
body  of  the  creditors:  Ex  parte  Dawian(a)»     The 
case  of  Ex  parte  Luke,  that  has  been  cited  by  the 
other  side,  has  no  application  to  the  case  before  the 
C!ourt ;  for  tiiere  was  no  contest  there  which  of  two 
commissions  should  be  preferred,  but  the  petitioning 
creditor  had  been  guilty  of  a  delay  of  nine  months  in 
prosecuting  the  commission,  and  had  sued  it  out  for 
the  purpose  of  overreaching  the  execution  of  a  judg- 
ment creditor.    [Sir  J.  Crass.  The  doubt  in  my  mind 
is  here,  whether  your  adjudication  can  be  strictly  sup- 
ported, on  the  ground  of  its  having  taken  place  pen-- 
dente  lite;  for  they  applied  in  time  for  a  supersedeas 
at  the  office,  and  were  only  delayed  by  the  act  of  the 
officer.]    The  application  was  made  at  the  office  by 
Mr.  Gresham  before  the  time  he  had  appointed  to  give 
an  answer,  whether  or  not  he  would  accede  to  the  ar- 
rangements that  were  proposed  to  be  made  with  the 
bankrupt, — and  we  have  an  affidavit  of  the  solicitor  who 
sued  out  the  first  fiat,  that  it  was  his  bona  fide  inten- 

(a)  1  Deac.&tC.  111. 
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18S2.  tjon  to  proceed  with  it;  and  that  tbe  dday  arose  entirely 
£jj^jj^  from  waitiiig  for  Mr.  Gresham*s  answer,  who  omitted 
Bakbb.       ^  g|y^  ^Qy  notice  of  his  intention  to  strike  another 

docket. 

Mr.  Mtmiagu,  in  reply,  was  proceeding  to  read  some 
affidavits  that  had  not  been  filed ;  which  being  objected 
to  by  the  other  side,  [Sir  G.  Rose  observed,  it  might 
be  done,  upon  his  undertaking  to  file  them.  But  in 
regard  to  the  prayer  of  the  petition,  he  wished  to  know, 
whetiier  any  case  could  be  found,  which  decided  that  a 
first  commission  was  ever  superseded  for  want  of  pro^ 
secution  under  Lord  LoughboraugVs  Greneral  Order, 
where  there  was  an  actual  adjudication  under  it  before 
tiie  writ  of  supersedeas  was  sealed.  All  the  cases  are 
tiie  otiier  way;  the  second  commission  having  be^i 
frequently  superseded,  to  give  effect  to  the  first.]  Is  it 
consistent  with  tiie  meaning  of  the  General  Order, 
that  a  petitioning  creditor  may  let  tiie  whole  14  days 
elapse  for  working  a  fiat,  and  tiien,  notwitiistanding 
tiiere  may  be  applications  from  numerous  soUdtors  for 
anotiier  fiat,  that  he  is  to  be  at  liberty  to  get  an  adju- 
dication on  the  mommg  of  the  16th  day  after  the  date 
of.  the  fiatt  I  contend,  that  any  otiier  creditor  might 
have  struck  a  docket  in  the  morning  of  tiie  15tii  day, 
and  therefore  that  Mr.  Gresham  was  fiiUy  justified  in 
doing  so. 

Erskinb,  C.  J. — If  this  petition  had  been  reosted, 
on  the  mere  circumstance  of  tiie  adjudication  under  tiie 
first  fiat  having  been  obtained  before  tiie  writ  of  super- 
sedeas was  actually  sealed,  notwithstanding  the  pre- 
vious application  at  the  office  for  the  writ  by  the  peti- 
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tioiier, — ^I  own  I  should  have  had  some  difficulty  in  saying,  1 8d2« 
that  that  alone  was  a  sufficient  reason  to  prefer  the  first  ETputa 
fiat  to  the  second.  But  as  the  practice  has  been  stated  ^^v^^* 
to  be  so  by  one  of  the  members  of  the  bench,  curtesy 
has  prevented  me  from  interposmg  during  the  argu- 
ment to  express  my  own  opinion  on  that  subject.  It 
must  be  remembered,  however,  that  the  petitioner  in 
this  case,  besides  charging  the  other  party  with  the 
neglect  to  prosecute  the  fiat  within  the  time  limited  by 
the  Greneral  Order,  goes  on  to  allege,  that  the  first  fiat 
was  taken  out  for  the  purpose  of  effiscting  a  compo« 
sition  between  the  bankrupt  and  his  creditors,  and  for 
other  purposes  than  those  recognized  by  law.  But 
when  a  petition  is  presented  to  supersede  a  fiat  already 
in  operation,  on  the  ground  that  it  wa^  taken  out  for 
an  improper  object,  the  petitioner  must  not  only  prove 
the  truth  of  his  allegations  against  the  other  party,  but 
he  must  also  show,  that  he  himself  is  dear  from  any  im- 
putation of  blame.  It  does  not,  however,  appear  to  me 
that  such  was  the  case  on  the  part  of  the  solicitor  for  this 
petition.  For  on  the  3d  July, — when  certdn  proposals 
were  made  to  him  by  the  solicitor  who  issued  the  first 
fiat,  to  come  to  some  arrangement  with  the  bankrupt, 
instead  of  prosecuting  the  fiat, — ^he  said,  "  I  will  give 
you  an  answer  to-morrow  by  half-past  four;"  and  then, 
before  waiting  for  that  time,  he  steps  in  and  strikes  a 
fresh  docket;  which  was  nothing  less  than  a  gross 
breach  of  faith  to  the  solicitor  who  had  issued  the  first 
fiat. '  Upon  these  grounds,  therefore,  and  because  the 
delay  in  prosecuting  that  fiat  was  acquiesced  in  by  the 
solicitor  for  the  petitioner,  I  think  that  this  petition 
should  be  dismissed  with  costs. 


Bakxb. 
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I8S2.  Sir  A.  Pell. — I  think  this  case  does  not  depend 

Bx  parte  upon  the  Construction  we  may  be  disposed  to  give  to 
Lord  Loughbor<nigK%  order;  but  on  various  matters  of 
feet.  Nor  does  it  appear  to  me^  that  the  practice  in 
bankruptcy  has  been  so  established  heretofore^  as  to 
prevent  us  from  deciding  on  this  petition  according  to 
the  equity  of  the  case.  And  this  depends  upon  a  few 
simple  facts.  (His  Honour  then  entered  into  a  detail 
of  the  correspondence  that  took  place  between  the 
solicitor,  who  issued  the  first  fiat,  and  Mr.  Baker ^  the 
petitioner,  on  the  subject  of  the  proposed  arrangement 
between  the  bankrupt  and  his  creditors.)  This  state 
of  things  continued  down  to  the  3d  of  July,  when  Mr. 
Baker  declined  acceding  to  any  arrangement,  until  he 
had  seen  Mr.  Gresham,  who  promised  to  give  an 
answer  at  half-past  four  the  following  day.  Mr.  Gres- 
ham,  however,  deemed  it  expedient  for  the  interests  of 
his  client  to  strike  a  docket  before  that  time  arrived. 
Now,  under  these  circumstances,  had  a  supersedeas 
actually  issued,  and  an  application  been  made  to  revive 
the  first  fiat,  I  should  have  thought  that  such  an  appli- 
cation ought  to  have  been  granted. '  And  as  the  case 
now  stands,  I  think  that  the  first  fiat  was  sued  out  bond 
Jide,  and  that  the  petitioning  creditor  was  diverted  from 
proceeding  with  it  by  waiting  for  the  time  that  Mr. 
Gresham  had  appointed  to  give  his  answer,  whether  he 
would ;  advise  Mr.  Baker  to  accede  to  the  proposed 
arrangement;  and  I  cannot  help  saying,  that  I  think  it 
was  a  breach  of  faith  in  Mr.  Gresham  to  go  and  strike 
a  docket  before  that  time  arrived. 

Sir  J.  Cross. — A  fiat  is  not  ipso  facto  superseded, 
but  merely  supersedable,  for  want  of  prosecution  within 
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the  time  Umited  by  the  General  Order.  If  there  is  any 
rule  that  would  operate  by  way  of.  estoppel  to  the 
further  progress  of  the  first  fiat  in  this  case^  it  has  not 
been  set  up  in  support  of  this  petition, — which  it  would 
have  been,  if  there  had  been  such.  The  petitioning 
creditor  under  the  second  fiat,  it  is  true,  never  applied 
for  an  order  for  the  supersedeas  until  the  morning  of 
the  16th  day  after  the  date  of  the  first  fiat;  and  it 
appears,  that  at  twelve  o'clock  on  that  day  the  adjudi- 
cation imder  it  took  place.  But  as  there  is  no  reason 
to  impute  any  want  of  good  faith  to  the  solicitor  who 
issued  the  first  fiat,  and  as  there  was  a  manifest  want  of 
fSuth  in  the  conduct  of  the  solicitor  who  struck  the 
second  docket,  I  think  we  are  fully  justified  in  prefer* 
ring  the  first  fiat,  and  dismissing  this  petition. 


1832. 

£x  parte 
Baker. 


Sir  G.  Rose  concurred. 


Petition  dismissed  with  costs. 


Ex  parte  Eliza  A.  Moore. — In  the  matter  of 

^  Southampitm 

Chambers.  BuiUine», 

IN  this  case  an  order  had  been  obtained  by  the  peti-  A  special  onler 

had  been  ob- 

tioner,   that  one  Henry  Wilion,  upon  admitting  his  tained  for  an 
liability  for  costs,  might  sign  a  petition  on  her  behalf  tioner,  who  was 
to  supersede  the  commission.    The  order  had  been  ^^ 
granted  on  an  affidavit  of  the  petitioner,  (which  was  sworn  ^li^^  that  this 
before  a  foreign  magistrate,  but  which  did  not  appear  J]JJ|^^G«ac- 
to  be  attested  by  a  notary,)  stating  that  she  had  been  re-  ^}^^^  ^\ 
siding  abroad  since  March  1829;  and  that  when  she  left  1809;  and  the 

^  special  Older 

was  therefore 
discharged  with  costs. 
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1832.  England  she  authorised  ^'  Henry  WiUcn  of  Tunbridge 
]^][T^  Plaoci  in  the  county  of  Kent,"  to  sign  any  petition  to 
Bakeb.       ^^  Lord  Chancellor  on  her  behalf  in  this  bankrupt^. 

Mr.  Moniagu  (Mr.  Swanston  and  Mr.  Wright  were 
with  him)  now  moved  that  this  order  might  be  dis- 
charged, as  it  was  obtained  on  an  affidavit  which  was 
improperly  sworn, — ^the  6  6.  4.  o.  16.  s.  46.  requiring 
that  when  a  creditor  is  out  of  England,  the  affidavit 
must  be  attested  by  a  notaiy  public,  British  minister^ 
or  consul;  neither  of  which  had  been  done  in  the 
present  instance.  In  Ex  parte  Moem  (a)  it  was 
decided,  that  although  an  affidavit  had  been  sworn 
before  the  British  consul  at  Rio  de  Janeiro,  it  could 
not  be  received,  as  it  was  not  attested  by  a  notary.  The 
affidavit  in  this  case  therefore  was  not  readable,  for 
the  same  defect,  and  the  order  which  proceeded  on  it 
must  be  set  aside. 

Sir  A.  Pell. — The  description,  too,  in  the  affidavit 
of  Mr,  fVUion,  would  be  held  to  be  no  description  at  aU 
in  other  cases. 

Sir  O.  Rose. — The  party,  being  out  of  the  country, 
wanted  no  specidi  order  of  the  Court  to  permit  her 
agent  to  sign  this  petition  on  her  behalf.  In  all  such 
cases  any  authorized  agent  may  sign  a  petitbn  for  his 
principal,  under  the  General  Order  (6). 

Mr.  6.  Richards,  in  support  of  the  order,  cited  a 
case,  in  re  Boldero  (c),  where  an  order  was  obtained  for 

(a)  1  Mont.  15.       (6)  12  August  1809.    And  see  1  Deac.  B.  L.  837. 
(c)  1  Rote,  231. 
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agents  in  town  to  sign  a  petition  for  their  principalsi        1832. 
who  were  resident  at  York.  [Sir  G.  Rose.  The  principals      ETroirte 
there  were  resident  in  England^  but  this  is  quite  a  dif-     ,  Baku. 
ferent  case.    The  order  that  has  been  made  is  quite  irre- 
gular«     Sir  A.  Pell.   Your  authority  was  given  you  in 
March  1829,  to  petition  the  Lord  Chancellor;  and  the 
question  is^  whether  you  can  now  petition  this  Court.] 
The  whole  question  really  is,  whether  Mr.  WiUon  alone 
is  a  sufficient  security  for  the  costs  of  the  petition,  and 
I  contend  that  his  security  is  quite  sufficient. 

Erskike,  C.  3. — If  you  had  proceeded  in  tiie  regular 
way,  Mr.  WiUcn  might  have  signed  the  petition  for 
Mrs.  Moore,  under  the  provisions  of  the  General  Order; 
and  then,  if  they  had  objected  to  his  security,  the  ques- 
tion might  have  been  settled  before  the  proper  officer 
of  the  Court.  But  we  think  that,  under  all  the  circum- 
stances, the  order  has  been  improperly  obtained,  and 
must  be  rescinded  with  costs. 

Mr.  Wakefield,  who  appeared  for  the  petitioning  cre- 
ditor, said,  that  he  was  necessarily  made  a  party  to  this  • 
motion;  and  prayed  therefore  tiiat  the  costs  of  his 
appearance  might  be  paid  out  of  the  estate,  and  that 
the  estate  might  be  afterwards  reimbursed  by  Mr. 
Wilum:  which  was  ordered  accordingly. 
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1832. 

Southampton 

BuUdingi, 

July  17. 

Where  a  bank- 
rupt petitions  to 
supenede,  and 
bnngs  an  ac- 
tion at  the  same 
time  to  dispute 
tbebankruDtcy, 
the  Court  de- 
clined compel- 
ling him  to 
elect  which  pro- 
ceeding he 
would  continue, 
but  ordered  that 
the  petition 
should  stand 
over,  until  the 
result  of  the 
action  was 
known. 


Ex  parte  Chambers. — In  the  matter  of  Chambers. 

The  bankrupt  in  this  case  had  petitioned  to  super- 
sede the  commission^  and  had  also  brought  an  action 
in  the  Exchequer^  to  dispute  the  act  of  bankruptcy. 
The  petition  and  the  action  were  both  pending. 

Mr.  Moniagu  (with  whom  were  Mr.  Swanston  and 
Mr.  Wright)  now  moved,  on  behalf  of  the  assignees, 
that  the  petitioner  might  be  put  to  his  election^  either 
to  abandon  his  petition,  or  to  stay  proceedings  in  the 
action  at  law;  and  cited  Ex  parte  Price  (a),  and  Ex 
parte  Burgess  (&),  in  support  of  the  application. 

Mr.  Whitmarsh  and  Mr.  Girdlestone  opposed  the 
motion. 

The  Court  ordered,  that  the  petition  should  stand 
orer  until  the  result  of  the  action  was  known. 

Mr.  Swanston  contended,  that  the  petitioner  should 
be  at  once  ordered  to  elect  which  mode  of  proceeding 
he  would  adopt ;  because  that  would  operate  as  a  final 
abandonment  of  the  other  course  of  proceeding. 

Sir  A.  Pell. — Has  not  a  man  a  right  to  institute 
proceedings  in  any  of  the  Courts  he  likes?  All  that 
can  be  done  is  to  stay  proceedings  in  one  Court,  until 
those  in  the  other  are  disposed  of. 

Mr.  Wakefield  appeared  for  the  petitioning  creditor. 

Costs  ordered  to  be  reserved  (e). 


(a)  Buck,  230.  (6)  Jacob,  569. 

(c)  And  see  £i  parte  Price,  Buck,  230,  3  Madd.  228;  £i  parte  BUiiald, 
Buck,  220. 
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1832. 

Ex  parte  Hattersley. — In  the  matter  of  Corlass,      Southampton 

Buildingit 

This  was  a  petition  of  the  petitioning  creditor,  pray-  Petitioning  cw- 
ing  that  the  assignees  might  be  ordered  to  pay  to  him  ^^"to  be^tax- 
the  costs,  which  he  had  paid  for  prosecuting  the  fiat  up  ^.fe  co^^^' 
to  the  choice  of  assignees.  ^^^^  o^J«c- 

^  tionable  charges 

have  been  al* 
lowed  by  the 

Mr.  Bichner  appeared  in  support  of  the  petition.        Commissioners. 


Mr.  Swansion,  who  appeared  for  the  assignees,  said, 
that  the  reason  they  had  not  paid  the  bill  was,  that 
there  were  several  objectionable  charges  in  it,  which 
had  been  improperly  allowed  by  the  Commissioners, — 
such  as  a  charge  for  a  bargain  and  sale,  for  a  provi- 
sional assignment,  and  for  an  adjourned  meeting  to. 
declare  the  bankruptcy,  for  neither  of  which  was  there 
the  slightest  necessity.  It  is  a  sufficient  objection  to 
the  bill  of  the  petitioning  creditor,  that  the  commis- 
noners  have  allowed  charges  in  it,  which  ought  to  be 
expunged;  Ex  parte  ThelwM^d).  . 

The  Court  ordered  it  to  be  referred  to  one 
of  the  Deputy  Re^trars  to  tax  the  bill, 
and  if  the  assignees  should  deny  assets,  or 
refuse  to  pay  the  bill  after  such  taxation, 
then  to  take  an  account  of  the  assets.  Costs 
to  be  reserved. 

(a)  1  Rose,  397. 
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IBS^. 


Simthampton  Ex  pBfte  Flktcher. — In  the  matter  of  Flktche*  (a). 

Bmldingt, 

July  19*  rvi 

Wkew  aiat  ■»  *  HIS  was  a  petition  of  the  banimipt,  prajing  that  the 
S^i»tirator  a*jw^^**»<«  of  bankruptcy  might  be  rerersed,  and  the 

av  ixnofl^ent  ^^x  annulled,  with  costs  to  be  paid  by  the  petitioning 

act  of  bank- 
ruptcy, H  IB  creditor, 
alivajs  at  the 


cost  of  Am  peii- 
tioniBg^  creanDr«i 


Mr.  Temple,  and  Mr.  Smmsion,  appeared  in  support 
of  the  petition. 

Mr..  Wigrantf  and  Mr.  K.  Parker,  on  behalf  of  the 
petitioning  creditor^  consented  to  an  order  pursuant  to 
the  prayer  of  tiie  petition,  except  with  regard  to  the 
costs. 

• 

EKfar  6.  Rose. — I  nerer  knew  an  instance  of  the  com* 
nrfssion  being  superseded,  on  account  of  a  finlnre  m 
the  petitioning  creditor  to  prore  the  requisites  to  sup* 
port  it|  where  the  party  who  took  it  out  was  not  ad« 
judged  to  pay  the  costs.  There  may  be  some  reason 
why  the  bond  should  not  be  assigned;  but  the  party 
failnig  to  prore  tiie  bankruptcy  always  pays  the  costs. 

Mr.  Wigram  stated,  that  there  were  in  this  case 
strong  circumstances  of  suspicion,  that  the  bankrupt 
kept  the  witnesses  out  of  the  way,  who  could  havQ 
proved  the  act  of  bankruptcy. 

Erskine,  C.  J. — Hiat  would  have  been  a  good 
ground  for  applying  to  the  Court  for  further  time  to 
open  the  fiat,  or  to  postpone  the  adjudication;  but  as 

(a)  See  other  proceedings  in  the  same  matter,  ante,  90,  317,  327. 
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you  have  thought  proper  to  proceed  to  adjudicatloDs  18SS« 

without  proving  a  aulBcient  act  of  bankruptoy,  we  caa  e,  parte 

only  reverse  it,  with  costs-  Fletchbr. 

Order  made  as  prayed. 


Ex  parte  Bramston.— In  the  matter  of  Crickett  (a),     ^^g^ 

July  18afu225. 

This  was  a  petition  of  the  general  assignees  for  the  Although  the 

Court  has  a  con- 

removal  of  an  official  assignee,  who  had  been  recently  trolling  power 

'.,  ..  i*i-i  i      ia  the  appoint- 

appointed  under  a  commission,  which  issued  on  tfaementofan 
2M[k  December  1825.    The  grounds  of  the  application  hy  the  Commis- 
w^pe,  that  there  wa^s  no  necessity  for  the  appointments —  Court'^  not 
that  not  a  single  creditor  had  made  any  complaint  S^ComiiS.*" 
against  the  assignees  chosen  under  the  commission,—  "j^^  **"  ^" 
that  there  would  be  a  great  expense  imposed  on  the  ^^  discretion 

*■  *^  *  '  m  the  appoint- 

estate  by  the  appointment,  inasmuch  as  the  debts  proved  ™^^ 
under  the  commission  amounted  to  138,000j.,  and  the 
official  assignee,  under  the  27th  Rule  (fi)  for  regulating 
the  practice  of  this  Court,  would  be  entitled  to  S|  per 
oenti  upon  the  amount  of  any  dividend  upon  that  sum,*— 
and  that  there  would  be  great  inconvenience  and  ex- 
pense in  removing  the  books  of  the  bankrupt  firom 
Oielmsibrd,  where  they  were  at  present  in  the  custody 
of  the  assignees  chosen  by  the  creditors* 

Mr.  Swaniiath  in  support  of  the  petition,  referred  ta 
the  19th  Rule  (c)  for  regulating  the  practice  of  the 
Court,  which  recommends,  that  no  official  assignee 

(a)  And  see  Ex  partt  Parker,  1  Deac.  &  C.  5S0;  which  was  an  order 
made  on  a  motion  relating  to  this  petition. 

(h)  See  1  Peac.  &  C.  App.  p.  xxviii.  (c)  Ibid.  p.  xxv\,    . 

cc2 
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1832.       ^^aI^  ^  appointed  by  any  Commissioneri  under  com* 
^  missions  opened  before  the  establishment  of  this  Court, 

Bbamston.     unless  there  appeared  good  cause  for  so  doing. 

Su*  G.  Rose. — There  appears  to  be  no  difficulty  in 
restraining  the  official  assignee  from  acting ;  but  I  do 
not  think  it  would  be  right  to  annul  the  appointment. 

Sir  A.  Pell. — I  think  we  ought  not  to  set  aside  the 
appointment  of  any  official  assignee,  without  consulting 
the  Commissioner,  and  inquiring  his  reason  for  making 
the  appointment. 

Erskine,  C.  J.  suggested,  that  the  order  for  the 
appointment  should  be  suspended,  and  the  petition 
stand  over  for  a  week,  to  give  the  Court  an  opportunity 
of  conferring  with  the  Commissioner  on  the  subject. 

Jviy  25.  Mr.  Swanston  was  accordingly  heard  this  day  again 

in  support  of  the  petition.  It  is  quite  unreasonable, 
that  in  this  case  any  official  assignee  should  be  ap- 
pointed to  derive  emolument  from  those,  who  experience 
no  advantage  from  the  appointment.  The  accounts  of 
the  assignees  have  been  duly  audited  during  the  pro- 
gress of  the  commission,  the  last  audit  being  the  lOdi 
January  last;  and  1500/.  is  shortly  expected  to  be 
received,  when  there  will  be  another  audit  As  the 
Court  has  published  an  order,  recommending  the  Com- 
missioner not  to  appoint  an  official  assignee  under  a 
commission  opened  previously  to  the  operation  of  the 
Bankruptcy  Court  Act,  without  an  actual  necessity,  I 
now  apply  for  the  benefit  of  that  order;  for,  in  this  case, 
the  appointment  of  an  official  assignee  is  not  asked  by 


Bbamstoh. 
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any  one  person  interested  in  the  appointment,  but  is,  1832. 
on  the  contrary,  disclaimed  by  them  all.  If  the  Court,  ^  ^^ 
however,  should  think  proper  to  sanction  the  appoint- 
ment, there  should  be  some  qualification  in  the  order, 
as  to  the  transfer  of  the  documents  relating  to  this  bank- 
ruptcy firom  the  elected  assignees  to  the  official  assignee, 
so  far  as  to  prevent  the  vouchers  and  receipts  of  the 
creditors*  assignees  from  being  delivered  up  to  the 
official  assignee.  Nor  ought  the  official  assignee  to  be 
permitted  to  interfere  with  any  dividends  already  de- 
clared; for  the  order  of  dividend  operates  as  an  actual 
transfer  of  the  amount  of  the  dividend  to  every  ere- 
ditor;  as  where  the  money  to  pay  the  dividend  is  lying 
at  a  banker's,  it  becomes,  after  the  dividend  is  de^ 
clared,  the  property  of  the  creditors,  and  not  of  the 
assignees;  Wackerbath  v.  Powell  (a)* 

Erskine,  C.  J. — The  act  of  parliament  (6),  under 
which  the  Commissioner  has  in  this  instance  proceeded, 
declares  that  it  shall  be  lawfiil  for  each  Conunissioner, 
who  shall  thenceforth  act  in  any  commisuon  of  bank- 
rupt depending  in  the  Court  of  Commissioners  of  Bank- 
rupts in  the  city  of  London,  at  his  discretion  to  ap- 
point an  official  assignee  to  act  with  the  existing  assig- 
nees, if  any,  under  such  commission,  and  to  direct  the 
easting  assignees  to  pay  and  deliver  over  to  such 
official  assignee  all  monies,  books,  papers,  and  efiecte 
whatsoever,  in  their  possession  or  custody,  as  such 
assignees.  An  early  section  (c)  of  this  act  gives  this 
Court  a  general  superintendance  and  control  in  all 
matters  of  bankruptcy,  and  therefore  we  are  certainly 
authorised  to  see  that  the  discretion  of  the  Commis- 

(o)  Bncki  496.  (ft)  1  &  2  W.  4.  c.  56.  i.  40.  (c)  Section  2; 
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14)^2.       ^nbner  is  not  improperly  exercised.    B«i4  k  is  «t  die 

tiine  bcumbe&t  on  dds  Court  to  exercne  its  own 


Gacftrte 
Bbam^w.    oontroUiBg  po««r  with  the  greatest  caulioD,  «od  to 

iaice  care  tliat  no  iii|uiy  ahouU  accrue  to  the  baaknqpt'a 

citate  frotai  uny  needless  interfereace  -on  our  part.     Ola 

iIbs  preaenl  oooasion,  I  cannot  aay  ihat  the  Coamm- 

saoner  has  exercised  an  unsound  diacretioa  in  the  ap^ 

pointaient  of  an  ofiacial  asaignee^  or  in  the  order  he  has 

iaaued  £ot  the  reteovalof  the  banknipt's  booka  from  die 

eilatodjr  of  the  elected  assignees.    The  reaoval  of  tiie 

boeksi  hopefer^  should  eause  no  additional  expense  ko 

the  estate ;  and  die  Coanaissioner)  when  he  knows  the 

cpSmon  of  the  Court  on  tfits  pohity  wiU  take  oane  that 

no  unneoesaary  expense  is  incurred  by  such  reaaoval. 

Sir  A.  PELL.-^If  I  thought  diat  any  additional  and 
needless  expense  would  be  incurred  to  the  creditors, 
by  this  appointment,  I  should  unquestionably  have 
^expiessed  my  disapprobation  of  it.  But  I  afaouU  feel 
very  rehctant  to  a  hasty  tnterferenoe  in  removing  an 
aaaignee,  who  hn  been  appointed  advisedly  by  the 
Omnnissioner^ 

Sir  J»  C&oss.— The  legislatm^  has  trUsled  the  ap- 
pointment of  the  ^ttcUL  assignee  to  the  discretion  of 
the  Gotmnissianer;  and  the  qneadon  is  here,  whedier 
:he  has  exercised  an  unabund  discretion,  b  is  said, 
thnt  no  creditor  has.joined  in  any  wish  for  the  appoiM- 
aaent;  but  that  is  no  proof  of  any  unsound  dUereiidn  in 
'Ae  CdBUniasiober.  It  appeals,  that  die  acoounts  hi 
iinB  bankruptcy  have  not  been  jfiiA%  Iround  np, 
-akksng^  «ven  yeiaca  luive  dapaed  sinoe  Ak  tssning^f 
the  commission* .  Then,  without  imputing  any  negli* 
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geace  to  the  asaigoees,  diis  affi)rcU,  at  least,  a  good 
rea&on  for  aome  vigUaoce.  It  appears^  alaOi  that  the 
asa^gnees  canvasaed  no  less  ihan  400  creditors  of  the 
haokmpty  to  sign  a  xenonatrance  to  the  Commiasioner^ 
agaiBst  the  appoiataieiit.  Thb  is  a  verjr  extraordinaiy 
fcooeedii^  on  their  part;  and  is,  irith  lae^  a  auffident 
waaoD  why  the  oiBcial  aaajgnee  dumM  uot  be  vemovedp 
Wliece  debte  are  proved  against  a  haqkrupt,  an  in  thia 
4»ae»  to  the  amouat  of  ISSfiOOi.,  tikeve  may  be  aereraj 
xaeditors  who  are  bill-holders^  and  who  by  obtauacig 
dividends  from  other  quarters,  may  be  now  reoeiving 
more  than  20s.  in  the  pound.  It  seems  to  me,  there- 
jboe^  that  the  Commigsiotter  had>  limder  all  the  circum- 
atapoeBp  good  cause  lor  maldiig  this  appoiiitaoent;  aor 
am  I  able  to  surmiae  any  aatis&ctory  leaaonj  why  the 
cfidal  naaigaec  should  be  removed*  If  the  aaaigneea 
are  aaxioua  for  a  final  dividend^  tibey  ought  rathear  to 
jNjoioe  hh  ^Mi^  otgect  to^  the  appoiotflMot. 
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133^ 
£x  parte 

dBAMSTON. 


Sir  G*  Rose  concurring, 


The  petition  was  dismissed. 


&x  parte  Peddetv. — In  the  matter  of  Bissin  and 

1  HIS  was  a  petition  of  an  assignee,  praying  that  j^^  q^^  ^i 
'Certain  unclaimed  dividends,  which  had  been  declared  cUimed  divi- 
under  the  joint  «nd  separate  estates,  might,  under  the  ^^^^I^odV 
jproviaioDs  of  the  6  G.  4.  c.  16.  s.  110,  be  distribute^  ^^i^^^j. 

tors,  oa  whoie 
4MMi^  ve  WfMb,  hnt  wiple  Mtiee^nt  tbe^  1n««  hwm  ^Mhrad;  and  more  espe- 
cuOly,  when  a  Ltg  penod  has  elapwd  before  any  dividend  has  l>een  Bade. 
-     flMNr :  'Asttbe  vnchimed  dmdends  of>»iit  crefiton  can  ody  ^to  tbe  jtfiiU  creditors,  and 
those  of  teparaU  creditors  to  the  teparate  creditors. 
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1832.  equally  among  the  general  creditors;  and  that  the 
Ex  parte  assignee  might  have  the  costs  of  the  petition  out  of  the 
FxoDEN.  estate.  The  commission  issued  so  far  back  as  the  year 
1808^  but  SI  years  elapsed  before  any  dividend  was 
declared ;  and  there  had  been  no  final  dividend  dedared 
under  the  joint  estate.  The  certificate^ — which  is  di- 
rected by  the  act  to  be  filed  by  the  assignees  in  the 
bankrupt  office,  within  two  calendar  months  after  the 
expiration  of  one  year  from  the  declaration  of  the  divi- 
dend,— ^was  in  this  case  filed  by  the  assignee  a  twelve- 
month later  than  it  ought  to  have  been. 

Mr.  Coleridge,  for  the  petitioner,  said,  that  the  ques*> 
tion  was  here,  whether  the  act  of  parliament  does  not 
treat  unclaimed  dividends  as  forfeited  property,  and 
give  the  Court  a  power  of  dividing  them  among  the 
general  creditors  of  the  bankrupts,  not  confining  the 
division  to  that  particular  estate  under  which  the  divi- 
dends were  declared. 

Erskine,  C.  J. — I  entertain  some  difficulty,  whether 
these  dividends  can  be  so  distributed.  I  am  inclined 
to  think  that  the  unclaimed  dividends  of  the  joint  cre- 
ditors can  only  go  to  the  joint  creditors,  and  not  the 
unclaimed  dividends  of  the  separate  creditors.  There 
is  no  doubt  that  the  Court  has  the  power,  from  the 
words  of  the  act,  to  order  the  distribution  before  a 
final  dividend.  But,  in  this  case,  the  commission  having 
issued  so  long  ago  as  1808,  and  21  years  having  elapsed 
before  any  dividend  was  declared,  it  became  the  mofe 
necessary  that  the  creditors  to  whom  these  dividends 
belong,  or  their  representatives,  should  have  had  notice 
of  the  dividends  being  declared^    The  110th  section, 
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I  perceive,  is  not  imperative,  but  only  authorizes  the        183^. 
Court  to  order  the  distribution  among  the  creditors.  j^,.  p^rte 

•    Fbddbk. 

Sir  A.  Pell. — Some  notice  should,  certainly,  be 
given  to  the  creditors,  or  their  representatives,  when 
so  long  a  period  as  21  years  was  suffered  to  expire, 
before  any  dividend  was  declared. 

Sir  J.  Cross. — The  110th  section  of  the  act  says, 
that  the  Lord  Chancellor,  or  the  Commissioners,  may 
order  the  investment  of  any  unclaimed  dividends  in  the 
funds  on  account  of  the  creditors  entitled,  and  subject 
to  such  order  as  the  Lord  Chancellor  may  think  fit  to 
make  respecting  the  same;  who,  if  he  shall  think  fit, 
may,  after  the  same  shall  have  remained  unclaimed  for 
the  space  of  three  years  from  the  declaration  of  such 
dividends,  order  the  same  to  be  divided  amongst  the 
other  creditors.  Now,  whether  this  enactment  renders 
the  investment  of  the  dividends  in  the  funds  a  condition 
precedent  to  their  distribution,  may  be  another  ques- 
tion; though  I  should  have  thought,  that  no  such  con- 
dition is  implied  from  the  words  of  the  act. 

Sir  G.  RosE.-^The  proper  course,  as  it  appears  to 
me,  is  to  advertise  a  meeting  for  a  further  dividend, 
and  to  give  time  for  the  parties  interested  to  come  in 
and  claim  these  dividends.  For  it  would  be  monstrous, 
after  the  lapse  of  21  years  in  making  any  dividend, 
that  these  dividends  should  now  be  taken  from  the 
creditors  on  whose  debts  they  are  payable,  without  any 
notice  to  them,  or  their  representatives.  It  is  clear, 
^hat  the  duty  of- the  assignees  is  under  the  110th  sec- 
lion — ^they  ought  to  pay  all  dividends  to  the  creditors, 


FjJMtfV. 
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IMi.       withia  « tweivenaoDtli  after  ibey  «re  dg^lared,  or  fik  a 
{TT^      certificate  containing  a  fiill  and  Ijrtie  aocouAt  of  them  ia 
the  bankrupt  office.    The  Court  would  then  direct  the 
proper  inquiriea  to  he  nade^  and  a  fiirther  or  final  4iiyi- 
dciid  to  he  advertuied* 

The  Order  made  van^  that  die  coBts  4>f  the 
petitioner  should  be  taxed  by  the  proper 
officer^  and  diat  the  balance  of  the  un- 
daimed  dividend^  after  deductisig  dioie 
^^Q«t>tt  thftiiM  be  initefited  lo  the  fiindii  in 
d^e  oane  of  the  Aoooviitaiit^Geiieral  wkk 
fior  aiij  paitjr  heffaafter  to  apply  (a). 


<a)  And  see  Et  parte  IhnaUton,  woUL  UOj  Ex potu RaUntn^ibid, 
542;  and  Ex  parte  Goodhart,  ibid.  543,  note  (a). 


Southampton 

Buiidinet,     Ex  parte  Williamson. — In  the  matter  of  Willi amsok. 


July 


^' 


When  affidavits  Jjf  ij^jg  matter  Au  ckrder(a)  had  been  made  on  die  7tfa 

are  refened  to 

the  Reptrar  for  July^  that  two  affidayits  alkgttd  to  be  acandalotis  and 

scandal,  and  one  ^    t      n\ 

of  the  parties      impertinent,  should  be  taken  oft  the  file,  and  referred 

means  to  except  ^      -n      •  i    ,         .       n.i        rv*-!     • 

to  hisreport,tbe  to  the  R^giBtrar^  to aee  what  parts ef  the  affid»nts^pere 
bT^enhnme-  scandalous,  and  to  repent  accordinglj.  The  A^gistiar 
Re^uv^rti-  ^^^  finished  his  inquiiy^  and  had  pi«2>ued  a  draft 
^'  of  his  report  finding  diat  ndtfaer  of  the  afiUaivits 

refected  to  him  waa  scandalouB. 


Mr.  Anderdan  now  moved,  that  so  much  of  the 
order  of  the  7th  Ju^  as  directed  the  affidavits  ta  be 
takea  KiS  the  file  ahauld  be  discbuged,  or  that  the 

1^«)  Bob  vM.  i  16&9; 
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iMmto  OHj^  be  ratored  to  the  ik,  od  pendbted  IBSt. 
to  be  used  on  the  hearing  of  the  pedtidn^  and  th«C  the  siTpttte 
costs  of  this  proceeding  might  be  considered  as  costs  in 
the  mtterof  the  ^etitiaa.  U  die  CeuH of  Chattttry, 
when  afMavits  are  refemd  fcr  scMidd,  ihejr  aie  mttifoc 
taken  off  the  file  until  Ae  JHhater  has  i^poited  ihai  due 
affidavits  are  scandalous.  It  is  contended  by  the  other 
side,  that  there  umst  be  a  veek  elapse  in  this  case 
after  the  Registrar  makes  his  report,  to  give  tune  to  the 
{ttfty  to  make  hits  exceptions  to  ihe  report;  but  the 
object  of  this  application  i%  to  put  the  affidavits  on  the 
ffie  again,  wtaniery  before  the  expiration  of  the  week. 

Mr«  Mamtagti  coalrd.  fixoeptkwi  wese  {URepared  to 
die  TCipott  o&  SatunUy  his^  the  2l6t  J^ly^  but  weve 
Bet  tahea  in  iaKm$  as  the  Regitftsar  had  Aot  then  oom- 
jleted  his  neperl^  hot  odiy  proposed  to  certify. 

Mr.  G.  Richards f  amicus  curiae ^ — ^being  called  on  by 
the  Bench  to  explain  what  the  practice  of  the  Court  of 
Chancery  was  in  this  respect, — stated,  fliat  the  excep- 
tions there  were  taken  instanter  to  a  certificate  of  this 
description,  without  any  objections  whatever  being  pre- 
viously carried  into  the  Master^s  office,  and  without  any 
delay. 

Sir  G.  Rose. — ^I  always  understood  this  to  be  £he 
practice  on  a  certificate  of  the  Master,  when  affidavits 
were  referred  foir  impertinence;  though  it  is  different 
when  the  Master  makes  his  report. 

Sir  J.  Cross. — It  seems  to  be  agreed^  that  there  is  no 
setAed  practice  on  this  point  in  hankrufflcy;  thetefor^^ 
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18dj^.       if  there  is  no  rule  to  guide  us  here,  we  should  seek  our 
Ej  parte     practice  in  the  Courts  of  Common  Law. 

WlUAMBOK. 

Sir  A.  Pell. — ^It  really  appears  to  me^  that  the 
practice  of  the  Court  of  Chancery  is  so  very  uncertaiuj 
that  no  one  point  is  ever  exactly  agreed  upon. 

The  Court  finally  ordered^  that  the  Registrar 
should  forthwith  certify,  and  that  the  party 
should  then  immediately  take  his  exceptions. 


Southampton  Ex  parte  Austen — In  the  matter  of  Aarok. 

Buildingtt 
July  24.        m 

SembU:  That  -l-HIS  was  a  petition  praying  that  the  costs  of  three 
tioner  o£t^n8  a  former  petitions  (a),  which  had  been  previously  heard  in 
order  ©r^        this  Court,  and  been  decided  in  favour  of  the  respond- 

b  bOTtndto^  ro-  ®"*^'  ^^  whom  the  present  petitioner  was  one,  might  be 
secute  such        ordered  to  be  paid. 

order,  under  the 

costs  to  the  Mr.  Montagu  and  Mr.  Jacob,  in   support  of  the 

^'  petition,  said,  that  the  three  petitions  on  which  the 
order  was  made  were  removed  into  this  Court,  on 
the  application  of  the  petitioners  in  those  petitions, 
namely,  Messrs.  Lowe  and  CtittiU;  and  after  a 
hearing  which  occupied  this  Court  no  less  than 
five  whole  days,  an  order  was  made  on  the  5th 
March,  that  the  petitions  should  be  dismissed  with 
costs,  unless  Messrs.  Lowe  snd  CtUtiU  accepted  the 
order  of  the  Court, ,  as  to  an  inquiry  with  certain  re- 
strictions, within  a  week  from  the  date  of  the  order.  They 
did  accept  that  order  within  a  week,  namely,  on  the 
13th  March,  and  in  less  than  a  fortnight  they  gave  us 
notice  of  their  intention  to  dispute  the  order.    On  the 

(a)  See  £«  parte  Laiwe^  toL  i.  137. 
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SGth  March,  they  applied  that  the  petitions  should  be  ^^^^• 
restored  to  the  Lord  Chancellor's  paper,  from  which  Ek  paite 
they  were  remoyed  on  the  establishment  of  this  Court ;  <^bten. 
and  they  were  restored  accordingly.  We  contend, 
that  we  ought  to  be  placed  in  the  same  situation  as  we 
were  on  the  5th  March,  namely,  that  they  should  pay 
us  the  costs  of  the  three  former  petitions,  unless  they 
choose  to  accept  the  order;  for  the  justice  of  the  Court 
is  not  to  be  trifled  with  in  this  manner.  With  respect 
to  the  point  of  jurisdiction  which  may  be  urged  on  the 
other  side, — ^it  is  not  to  be  presumed,  that  this  Court 
has  not  jurisdiction.  The  Lord  Chancellor  may  have 
decided  otherwise  (a).  But  this  Court  entertained  a 
diflfeient  opinion  upon  that  subject.  And  even  suppos- 
ing it  has  not  jurisdiction,  yet  when  a  party  comes 
voluntarily  before  the  Court  on  petition,  he  then  places 
himself  within  its  jurisdiction, — as  in  the  cases  on  short 
bills;  Ex  parte  Roust  on{b).  But  though  the  Court 
may  not  hare  jurisdiction  over  the  principal  matter, 
still  it  has  jurisdiction  over  the  costs.  There  are 
several  instances  where  this  Court,  in  deciding  that  it 
has  no  jurisdiction  over  a  party,  orders  the  costs  to  be 
paid  by  the  other  party,  who  endeavours  to  bring  him 
before  the  Court.  We  do  not,  however,  ask  an  order 
on  the  former  petitions,  but  on  the  present  petition 
per  96  • 

Mr.  Twist  contri.  We  came  to  this  Court  by  direc- 
tion of  tiie  Lord  Chancellor,  and  not  of  our  own  accord. 
This  is  therefore  not  a  parallel  case  to  that  of  a  party, 
without  any  authority,  dragging  a  stranger  before  the 

(a)  See  £x  parte  Benton,  vol.  i.  p.  324;  and  ^^parte  Lowe,  id.  31. 

(b)  17  Vet.  432,  1  Bosc,  16. 
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IdM.       Gouft,  cmr  whom  it  has  bo  jnrisdictHUi.    1  appliad 

^]~^     mptM  to  Ae  Lend  Chsneeliar  for  lik  dhrectioiifl^  as  to 

Ausrnf.      ^^^  Court  befcnre  wkieh  the  tfiiee  former  petkioiia  were 

to  be  heard ;  when  he  direcfted  ns  to  thu  Coortr  and 

said  that  he  had  no  jnrisdictkHn  hi  the  matter,  except 

by  wajr  cff  aj^al  6om  thk  Court  («). 

Sir  J«  Cross. — ^AH  thai  we  know  is,  diat  Messrs; 
Lome  apd  Otttili  have  carried  their  petttions  again  to 
the  Lord  ChanceUor^  after  they  have  been  abjudicated 
upcyn  by  this  Court*  The  Court  of  Review  being  a 
Court  of  concurrent  jurisdiction,  we  are  not  to  take  it 
as  tfie  law,  because  the  Locd  Cbanc^br  has  on  any 
point  decided  diffinrendy  fr<un  this  Court;  but  we  must 
take  it,  that  the  law  is  still  undecided  on  that  point. 
Whatever  defisrence  and  respect  we  should  pay  to  the 
decision  of  another  Court,  yet  this  Court  must  act  for 
itself,  according  to  the  best  of  its  judgments 

Mr*  TwUs.     If  this  Court  would  now  ore  ienms  re- . 
scind  its  former  order  in  this  matter,  we  should  then 
know  where  we  are.   j^ut,  situated  as  we  are  at  present 
under  these  contradictory  decisioni^  I  am  bound  to 
contend,  that  this  is  not  a  mere  pergonal  defect  of 
juriadictioni  but  a  want  of  jurisdictiGMi  over  the  whole . 
subject-matter;   and  therefore  not  like  the  case  of^ 
Ex  parte  Rawton^  which  was  a  case  where  a  party,  over 
whom  the  Court  fa^d  no  jurisdictioii,  chose  to  come  in 
and  submit  to  the  jurisdiction.    But  in  this  ease,  the 
parties,  though  they  submit,  cannot  alter  die  general ' 
law  of  the  land,  and  give  the  Court  jurisdiction  over  a 
matter  which  was  never  within  its  jurisdiction. 

(a)  See  £3;  partB  Lowe,  rch  i.  31« 
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8ir  O.  BosB.^ — Thi^  question  k  here,  wliedMr,  you 
bmag  brooght  tke  other  party  ta  tbb  Conrty  and 
placed  Imo  id  a  oertaio  predkameDt  as  to  expcnditurt) 

the  Court  cannot  now  adjudicate  upon  a  quertion 
relating  to  the  assignees  and  the  bankrupt.  You  must 
judge  fer  yooraetf— you  nuat  ekher  prusecote  the 
Older,  or  abandon  it. 
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Ekptfte 


The  matter  was  finally  arranged,  fay  consent  of  both 
partieay  that  the  petitioner  diould  prooecnte  die  fimner 
order  befinre  one  of  the  Judges  of  Ais  Court; — ^that  the 
question  of  costs  should  be  reserved,  with  liberty  for 
either  party  to  apply. 


Ex  parte  Pickering. — In  the  matter  of  Hadley«         BuUdingi, 

July  25, 

This  was  a  petition  of  the  aasknee  and  the  official  Although  the 

*^  ^^  solicitor's  biU, 

assignee^  under  n  oonoBinaon  wUdi  issued  in  1817,  has  heen  paid, 

yet  it  will  be 

praying  that  the  bills  of  the  solicitor  might  be  taxed.       ordered  to  be 

taxed,  on  appli- 
cation of  the 

Mr.  G.  Bieimd$  appeared  bi  aiqppoft  of  the  peti-  o^tll^l^^'iar 

^-^  reason  being 

*'~*  assigned  for  the 

taxation, 

Mr.  Moniagu,  for  the  respondent,  contended,  that 
when  the  solicitor's  bill  has  been  paid,  as  was  the  fact 
in  this  case,  a  special  ivnaon  mnat  be  assigned  for  the 
appfication  to  tax  it.  But  independently  of  this  olyec- 
tion,  the  petitioners  ought,  under  the  provisions  of 
the  6  G.  4.  a  16.  s.  14,  to  have  applied  to  the  Com^ 
nussioner,  in  the  first  instance,  and  not  to  this  Court, 
to  tax  these  bills ;  for  they  have  no  right  to  come  here. 
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1832. 
£z  parte 

PlCKIiRINO. 
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unless  they  are  dissatisfied  with  the  previous  taxation 
of  the  Commissioner.  The  petitioners  ought  to  go  to 
that  tribunal^  which  the  legislature  has  appointed  to 
perform  this  duty. 


Mr.  Richards^  in  reply,  «aid,  that  although  a  solid- 
tor's  bill  has  been  previously  paid,  yet,  in  proceedings 
in  bankruptcy,  a  party  is  not  obliged  to  assign  any 
reason  for  an  application  to  have  it  taxed;  for,  in  bank- 
ruptcy, the  solicitor  has  no  right  to  receive  his  bill, 
before  it  has  been  taxed  by  the  Commissioners. 

-  Sir  J.  Cross.— My  difficulty  is  this.  The  commis- 
sion issued  15  years  ago,  and  the  petition  does  not 
state  whether  any  of  these  bills  have  been  taxed,  or 
not.  The  bills,  which  it  is  admitted  have  been  paid, 
may  have  been  paid  several  years  since,  and  non  coitr 
Stat  but  that  they  may  have  been  also  taxed.  On  the 
face  of  thb  petition,  I  am  inclined  to  think,  that  the 
petitioner  is  not  entitled  to  the  order  that  he  seeks. 

The  Court,  however,  finally  made  the  order 
forihe  taxation  of  such  of  the  bills  as  were 
not  already  taxed,  reserving  aU  further 
directions. 


Ex  parte  Wilson. 


Southampton 

Buildingt, 

July  25. 

Where,  from      iN  this  case,  the  meeting  of  the  Commissioners  to  take 

unavoidable  ac-    .ivi^,     i^  ••it^ 

cideDt,theCoin-  the  bankrupts  last  .exammation  had  been  advertised 
piwSted  from  ^^^  the  6th  July  instant  at  Bradford,  in  Yorkshure;  but, 
Se^4ruptJ*  in  consequence  of  the  cholera  morbus  then  prevailing 

last  examina- 
tion, the  Coart  wiU  appoint  another  day  for  that  purpose. 
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in  that  town,  no  meeting  of  the  Commissioners  took 
place. 

Mr.  Staanston  now  applied,  on  behalf  of  the  assignees, 
for  an  order  that  some  other  day  might  be  appointed 
for  this  purpose. 

Order  made  accordingly. 


1832. 


Ex  parte 
Wilson. 


Ex  parte  Daniel  Harling. — In  the  matter  of 

Harling. 

XHIS  was  the  petition  of  a  brother  of  the  bankrupt, 
praying  that  the  messenger,  who  had  seized  certain 
goods  and  furniture  as  the  property  of  the  bankrupt, 
but  which  the  petitioner  claimed  as  his  own,  might  be 
ordered  to  withdraw  from  the  possession  of  them. 
The  petitioner  stated,  that  he  purchased  these  effects 
of  the  bankrupt  on  the  10th  January,  and  took  posses- 
sion of  them  on  the  7th  February  last,  by  putting  in 
one  Harriet  Bayliss  as  his  servant  to  take  charge  of 
them.  The  bankrupt  had  carried  on  the  business  of  a 
baker;  and  the  property  thus  purchased  by  the  peti- 
tioner consisted  of  the  bankrupt's  stock  in  trade  and  fur- 
niture on  the  premises,  where  his  business  was  carried  on. 
The  effects  were  not  removed  by  the  petitioner;  but  he 
swore  that  he  continued  the  business  in  his  own  name, — 
that  Harriet  Bayliss  conducted  it  for  him,  and  ac- 
counted to  him  for  all  receipts  and  payments^ — that  all 
the  weekly  bills  were  made  out  in  the  name  of  the  peti- 
tioner, and  that  flour  was  also  bought  in  his  name.  Har- 
riet Bayliss  swore,  that  she  saw  the  money  paid  by  the 

VOL.  II.  '  D   D 


Southampton 
Buildinga, 
July  30. 

The  Court  will 
not  interfere, 
by  ordering  the 
messenger  to 
withdraw  from 
the  possession 
of  soods  which 
henas  seiied 
under  the  bank- 
ruptcy, in  any 
case  of  reputed 
ownership. 
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1 SS2.  petitioner  to  the  bankrupt,  for  the  purchase  of  these 
Ex  parte  efiects;  and  another  witness  swore,  that  he  called  on 
ARLiNc.  ggygfi^i  customers  for  the  amount  of  bills  due  to  Darnel 
Harling,  the  petitioner.  It  appeared,  however,  that 
Harriet  Bayliss  was  the  servant  of  the  bankrupt  at  the 
time  of  the  alleged  purchase,  and  that  she  continued  to 
act  in  the  same  employment  as  she  had  filled  before. 
The  fiat  was  issued  on  the  11th  May;  but  the  bankrupt 
had  previously,  on  the  14th  April,  gone  to  prison  for 
debt,  and  on  the  22d  June  following  he  was  discharged 
under  the  Insolvent  Act. 

Mr.  Nichols  appeared  in  support  of  the  petition. 
[Sir  A*  Pell.  It  is  a  very  strong  fact  in  the  case,  that 
although  the  receipt  for  the  purchase-money  bears  date 
on  the  10th  January,  possession  of  the  articles  pur« 
chased  was  not  given  till  the  7th  February.  In  all 
transactions  of  this  description,  any  deky  in  taking 
possession  of  the  property  weighs  very  much  against 
the  bonajides.]  The  petitioner  swears,  that  the  con« 
sideration  was  paid  in  cash  at  the  time  specified,  and 
that  the  reason  why  possession  was  not  immediately 
delivered  was,  that  the  bankrupt  having  expressed  an 
intention  to  repurchase  the  property,  and  to  endeavour 
to  make  a  composition  ¥dth  his  creditors,  he  was  allowed 
a  reasonable  time  for  that  purpose.  Where  the  not 
taking  possession  is  consistent  with  the  terms  of  the 
agreement  between  the  parties,  that  circumstaooe  baa 
never  been  considered  as  a  badge  of  firaud.  [Erskime, 
C.  J.  Is  there  any  affidavit  that  the  money  received  by 
the  bankrupt  was  nevov  returned  to  the  petitiimer?] 
There  is  no  affidavit  of  that  fact.  But  there  is  nothii^ 
imputed  on  the  other  side  to  afford  the  sUghtest  grouad 
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for  that  suspicion^  and  the  Court  will  not  infer  it.     The        1832. 
petitioner  states,  that  he  was  in  the  management  of  the       ig^  parte 
business  from  the  7th  February  till  the  23d  June.     [Su-      «^«"^«- 
J.  Cross.  What  became  of  the  bankrupt  from  the  7th 
February  till  the   14th  April,  the  day  he  went  to 
prison?]     That  does  not  appear. 

Erskine,  C.J. — It  is  quite  impossiblei  that  the  Court 
can  interfere  in  such  a  case  as  this.  If  the  petitioner 
thinks  himself  aggrieved,  he  may  seek  his  remedy  by 
an  action  at  law.  But  here  there  was  no  possession 
given  for  a  month  after  the  alleged  purchase, — the 
same  servant  as  was  employed  by  the  bankrupt  was  con- 
tinued to  conduct  the  business, — the  board,  on  which 
the  bankrupt's  name  was  painted,  was  never  taken 
down, — nor  does  there  appear  to  have  been  the  slight- 
est indication  of  any  change  of  ownership. 

Sir  A.  Pell  concurred. 

Sir  J.  Cross. — One  thing  is  clear,  in  this  case,  that 
the  bankrupt  was  the  reputed  owner  of  this  property 
at  the  time  of  his  bankruptcy.  It  is,  therefore,  by  no 
means  so  clear  that  the  petitioner  has  any  remedy  else- 
where. 

Petition  dismissed  with  costs. 


PP2 
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1832. 


BuiwTJ^<r  Ex  parte  Rvland. — In  the  matter  of  Elston. 

July  30. ' 

Where  the  as-    THIS  was  the  petition  of  a  creditor,  praying  that  the 

sigDces  refuse  m.      ^     o 

to  brina  an         assignees  ah'cady  elected  under  the  commission  might 

action  for  the 

recovery  of  pio-  be  discharged,  and  that  the  creditors  might  proceed  to 

creditor  alleges  the  choice  of  new  ones;  and  that  Daniel  Elston,  the 

ed  to\he  bank-  brother,  and  also  a  creditor  of  the  bankrupt,  might  be 

win  not^order  a  restrained  from  voting  in  such  new  choice.     The  cora- 

M^Tgt^^^^but''^  mission  issued  on  the  13th  July  1829,  on  the  petition 

will  permit  the  ^f  ^|^g  bankrupt's  brother,  Daniel  Elston,  and  a  divi- 

creditor  to  bnng  *  '  ' 

the  action  in  the  Jend  of  only  6rf.  in  the  pound  had  been  paid  on  the 

name  of  the  ^  x  §. 

assignees,  upon  debts  proved,    which  amounted  to  2406/.;    of  which 

entering  into  a 

proper  indem-     sum  Daniel  Elston  had  proved  for  1500/.     The  bank- 

nity. 

rupt  had,  previous  to  his  bankruptcy,  kept  a  private 
casli  account  at  the  Bank  of  England;  and  when  the 
commission  issued,  there  was  a  balance  of  300/.  stand- 
ing in  his  name  at  the  bank,  which  was  claimed  by  one 
Eliza  Braddick  as  her  property.  There  being  this 
conflicting  claim,  the  bank  refused  to  pay  the  money 
to  the  assignees,  until  they  had  established  their  right 
to  it;  and  the  assignees  refused  to  take  any  steps  to 
recover  the  money  from  the  bank,  unless  they  were 
indemnified. 


Mr.  Swnnstofi  appeared  in  support  of  the  petition. 

Erskine,  C.J. — You  must  show  some  reason,  why 
the  management  of  the  estate  should  be  tiken  out  of 
the  hands  of  the  assignees.  Would  not  the  best  course 
be  for  you,  to  bring  an  action  for  the  money  in  their 
names  ? 
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Mr.  Blighy  for  the  assignees,  objected  to  this  ar-        1832. 
rangement,  the  assignees  being  perfectly  willing  lo  bring       ^.x  parte 
the  action,  if  they  were  properly  indemnified.  Ryland. 

Mr.  Swanston  said,  that  the  petitioner  had  no  objec- 
tion to  indemnify  the  assignees,  provided  he  had  the 
conduct  of  the  action. 

The  Court  made  the  Order  accordingly,  that 
the  petitioner,  upon  entering  into  the  pro- 
per indemnity,  might  bring  an  action  in  the 
names  of  the  assignees,  and  have  free  access 
to  the  proceedings  under  the  commission, 
to  enable  hhn  to  prosecute  the  same.  Costs 
to  be  reserved. 


Ex  parte  Henry  Hardy.' — In  the  matter  of  Simon 

H  ,--___  Southampton 

Juijf  30. 

This  was  the  petition  of  an  equitable  mortgagee,  pray-  An  equitable 
ing  for  a  sale  upon  the  usual  terms,  and  that  his  claim  not  l^  preferred 
might  be  satisfied  out  of  the  proceeds  of  the  sale,  before  /f^afmortgagee, 
that  of  a  subsequent  legal  mortgagee  of  the  same  pro-  no*|°ce  o*f  the 
perty.     The  estate  in  question  was  an  undivided  third  equitable  mort- 

*  •'  *■  gage;  and  the 

part  of  18  acres  of  land,   which  the  bankrupt  took  """^Hcsupon 

*  *  the  former, 

under  a  will,  of  which  two  undivided  third  parts  were  claimiog  a  pri- 
ority, to  prove 

also  devised  to  the  petitioner.     It  appeared  that  the  ihat  the  latter 

bad  such  notice. 

bankrupt  had  granted  an  annuity  to  the  petitioner ;  and 
when  the  annuity  deed  was  executed,  he  agreed  that 
all  the  deeds  relating  to  the  estate  he  took  under  the 
will  should  be  deposited  with  the  petitioner,  for  better 


Hardy. 
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1832.        securing  the  payment  of  the  annuity.     When  the  sub- 
Er  parte       sequent  legal  mortgage  was  executed  by  the  bankrupt, 
the  mortgagee  had  notice  that  the  deeds  were  in  the 
possession  of  the  petitioner. 

Mr.  Montagu  appeared  in  support*  of  the  petition. 
The  question  in  this  case  is,  whether  a  subsequent 
legal  mortgagee,  who  has  notice  of  a  previous  equitable 
mortgage,  is  entitled  to  a  priority  over  the  equit- 
able mortgagee.  [Sir  J.  Cross,  You  are  aware,  that 
you  are  not  contending  for  the  same  identical  estate. 
The  deposit  is  for  an  undivided  third  part  of  18  acres 
of  land ;  but  the  legal  mortgage  is  for  six  acres  of  land.] 
Where  a  purchaser,  at  the  time  of  the  conveyance  to 
him  of  the  property,  has  reason  to  believe  that  the  title- 
deeds  are  in  the  hands  of  another  and  prior  claimant, 
his  rights  will  be  postponed  until  the  prior  claims  of 
the  equitable  mortgagee  are  satisfied;  Hiern  v.  Mill  (a), 
[Sir  G.  Rose*  The  legal  mortgagee  in  this  case  does 
not  appear  to  have  had  any  notice  of  the  prior  claim. 
He  has  only  notice  that  the  deeds  are  in  the  possession 
of  Henry  Hardy,  who  is  the  largest  owner  of  the  pro-^ 
perty  devised  by  tlie  will,  and  who  is  therefore  the 
proper  custody  with  whom  the  deeds  should  be  depo- 
sited ;  Henry  Hardy  being  entitled  to  12  acres,  and 
the  bankrupt  only  to  six.]  The  legal  mortgagee  had 
nevertheless  such  notice  as  should  have  induced  him  to 
make  further  inquiry ;  and  if  he  has  been  guilty  of  any 
criMSsa  negUgentia,  he  is  bound  by  the  prior  equitable 
mortgage.  [Erskine^  C.  J.  Then  it  is  for  you  to  prove 
the  notice.]    The  other  side  having  submitted  to  the 

(a)  13  Ves.  114. 
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jurisdiction,  they  are  bound  to  produce  all  tlie  evidence        1832. 
relating  to  the  notice. 


Mr.  Swanston  appeared  for  the  legal  mortgagee,  and 
refused  to  produce  any  of  his  title-deeds. 

Mr.  Metcalfe  for  the  assignees,  was  willing  to  take 
any  order  which  the  Court  might  make. 

Erskine,  C.  J. — As  against  the  assignees,  the  peti* 
tioner  has  made  out  a  good  case;  but  the  question  is, 
whether  he  has  done  so  against  the  legal  mortgagee ; 
and  this  all  depends  upon  the  fact  of  notice.  Now, 
although  on  the  production  of  the  will  to  the  legal  mort- 
gagee, it  might  appear  that  the  bankrupt  had  no  right 
to  the  possession  of  the  title-deeds  relating  to  the  pro- 
perty in  question,  there  is  nothing  to  show  that  he  had 
any  knowledge  of  the  prior  equitable  mortgage  to  the 
petitioner. 

The  rest  of  the  Court  concurring, 

The  petition^  as  against  the  legal  mortgagee, 
was  dismissed  with  costs. 


Ex  parte 
Hardy. 


tn  tiie  matter  of  Chambers,  Southampton 

BuHdingi, 

Mr.  MONTAGU  appKed  to  the  Court,  that  a  peti-      ^"^y  ^^^ 
tion  in  this  matter  might  be  heard  by  the  Judges  m  ther  the  Court 

of  It.GVlfiV^  nan 

their  private  room;  this  application  being  made  with  power  to  hear  a 

1  /»    11  •       •  1  •     ai_  a" a*'  case  in  private, 

the  consent  of  all  parties  mterested  in  the  petition.         ^f  ^y  think  a 

public  hearing 
will  be  detrimental  to  the  interests  of  justice, 
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I8ii2,  Sir  A.  P£LL  thought  that  this  could  not  be  done, 

Iq  re         consistently  with  the  directions  contained  in  the  second 
uAMBBRs.     ggction  of  the  Bankruptcy  Court  Act,  without  a  general 
rule  made  by  the  Court  and  sanctioned  by  the  Lord 
Chancellor,  pursuant  to  the  provisions  of  the  11th  sec- 
tion of  the  statute. 

Sir  J.  Cross  was  inclined  to  think,  that  the  Court 
had  this  power,  if  they  deemed  it  expedient  for  the 
interests  of  justice ;  as  the  first  section  of  the  act  con- 
ferred upon  this  Court  "  all  rights,  incidents,  and  privi- 
leges, as  fully,  to  all  intents  and  purposes,  as  the  same 
are  used,  exercised,  and  enjoyed  by  any  of  his  Majesty's 
Courts  of  Law  or  Judges  at  Westminster." 

Mr.  Swanston  (who  was  with  Mr.  Montagu)  con- 
tended, that  under  tliis  section  it  would  be  competent 
to  the  Judges  of  this  Court  to  hear  a  case  in  private,  if 
the  necessity  of  the  case  required  it.  In  the  present 
instance,  it  will  be  injurious  to  the  pecuniary  interests 
of  one  of  the  parties,  to  have  the  petition  heard  in 
public.  The  second  section  of  the  act  is  not  incon^ 
sistent  with  the  first,  but  merely  points  out  the  mode 
in  which  the  provisions  of  the  first  arc  to  be  exercised; 
and  if  the  Court  can  put  a  construction  upon  these  two 
sections,  so  as  not  to  make  them  repugnant  to  each 
other,  the  Court  will  no  doubt  endeavour  to  do  soj 
whenever  the  purposes  of  justice  require  it.  As  the 
first  section  gives  the  Court  the  same  rights  and  privi- 
leges as  any  Court  in  Westminster  Hall,  and  as  there 
is  no  question  but  that  those  Courts  have,  and  some- 
times exercise,  the  power  of  hearing  a  case  or  motion 
in  private,  where  they  think  the  purposes  of  justice 
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would  be  defeated^  or  the  parties  injured,  by  a  public  ^^ 

discussion, — so  has  this  Court  in  like  manner  the  same         Id  re 

CUAMBEBS. 

authority  given  it  by  the  legislature.  But  if  the  Court 
should  think  it  does  not  possess  this  power,  without 
making  a  rule  on  the  subject,  then  we  ask  them  to  pro- 
mulgate a  rule  for  that  purpose,  under  the  provisions  of 
the  second  section  of  the  statute. 

Sir  A.  Pell. — I  would  not  abandon  express  words 
in  an  act  of  parliament,  to  meet  particular  cases. 

£rskin£,  C.J. — There  is  this  difficulty  in  acceding 
to  the  application,  which  should  not  be  overlooked. 
If  the  Court  were  to  sit  in  private,  for  the  purpose  of 
hearing  this  petition,  and  it  was  to  turn  out  in  the  result 
that  they  had  not  power  to  do  so, — any  order  they 
might  make  would,  in  this  predicament,  be  of  no  avail. 

Sir  J.  Cross. — The  question  is,  whether  we  can  do 
this  under  the  existing  rules.  It  is  quite  clear,  that 
the  Court  has  power  to  make  such  a  rule. 

The  Court  inclined  to  make  a  general  rule  on  the 
subject,  but  said  they  -would  give  the  matter  further 
consideration  (a). 

(a)  But  see  Re  Falh,  post,  p.  415. 
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1832. 


Ex  parte  Samuel  Bignold. — In  the  matter  of  George 

July  31. 

Aneq«ii>d,le      ThIS  was  the  petitkHi  of  an  equitable  mortgagee, 

mortgagee  is 

entitled  to  the  elatmiiig  to  be  entitled  to  gfowiiig  CTops.  The  fiat  issued 
^^tsTfrom  on  the  7th  February  ISSS,  and  on  the  87th  April  foUow- 
oiderof  nle.  ^    ^8  ^^e  petitioner  obtained  the  usual  order  of  reference 

to  the  ConnmBsionersi  to  inquire  whether  the  petitioner 
was  an  equitable  mortgagee,  and  to  take  an  account  of 
what  was  due  to  him,  and  for  a  sale  of  the  mortgaged 
property,  sudi  sale  to  be  under  the  conduct  of  the 
assignees.  The  Commissioners  found  that  there  was 
due  to  the  petitioner  the  sum  of  7109/.,  and  with  the 
approbation  of  two  previous  legal  mortgagees,  ordered 
the  property  to  be  put  up  to  sale  by  auction  on  the 
Slst  June  last;  previous  to  which  the  petitioner,  on  the 
8th  June,  obtained  an  order  for  leave  to  bid  at  the  sale. 
Part  of  the  property  was  sold,  and  part  bought  in. 
But  the  amount  due  to  the  petitioner,  as  such  equitable 
mortgagee,  not  only  exceeded  the  amount  of  the  part 
that  was  sold,  but  also  the  estimated  value  of  the  parts 
remaining  unsold.  Some  of  the  property  was  in  the 
oCciipation  of  the  bankrupt  at  the  time  of  his  bank- 
ruptcy>  and  afterwards  of  his  assignees;  and  various 
crops  of  hay>  barley,  and  wheat,  were  then  growing 
thereon.  Another  part  of  the  property  consisted  chiefly 
of  public-houses  let  to  various  tenants  at  yearly  rents. 
The  petitioner  alleged,  that  the  assignees  had  cut  and 
gathered,  or  were  about  to  cut  and  gather,  the  crop  of 
hay;  and  that  they  also  intended  to  cut  and  gather  the 
crops  of  barley  and  wheat,  and  to  receive  tiie  rents  of 
the  public-houses.    The  petition  then  stated,  that  the 
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assignees  were  duly  authorized  by  the  creditors  to  sell,  1832. 
or  concur  in  the  sale  of,  any  part  of  the  bankrupt's  real  Expaius 
estate  by  private  contract ;  and  that  it  was  considered  «— 
that  it  might  be  expedient  for  the  assignees  to  act  on 
such  authority,  by  contracting  with  the  petitioner  for 
the  sale  of  the  lots  that  were  bought  in  at  the  auction; 
and  that  the  petitioner  was  disposed,  with  the  sanction 
of  the  Court,  to  treat  for  the  purchase  of  the  same. 
The  petitioner  therefore  prayed,  that  he  might  be 
declared,  as  such  equitable  mortgagee,  to  have  a  Ken 
upon  the  crops  growing  on  such  of  the  estates  as  were 
cropped,  and  to  the  produce  thereof  since  the  bank^ 
ruptcy ,  and  also  to  the  rents  of  the  other  parts  of  the 
property  that  were  let  at  the  time  of  the  bankruptcy, 
and  had  since  accrued,  and  were  then  acsruing;  and 
that  he  might  be  at  liberty  to  cut,  gather,  and  sell 
such  crops,  and  receive  the  money  arising  therefrom, 
as  well  as  the  said  rents :  That  the  assignees  might  be 
restrained  from  selling  the  crops,  or  receiving  such 
rents :  That  an  account  might  be  taken  of  what  money 
had  come  to  the  hands  of  the  assignees,  in  respect  of 
the  crops,  or  other  produce  of  the  mortgaged  premises, 
and  the  amount  thereof  be  paid  to  the  petitioner:  And 
that  the  petitioner  might  be  at  liberty  to  purchase  from 
the  assignees  the  unsold  lots,  or  any  of  them,  by  private 
contract. 

Mr.  M&rUagu  appeared  in  support  of  the  petition, 
and  cited  Ex  parte  Bignold  (a),  where  Sir  J.  Leach, 
when  yice-Chancellor,  decided  that  an  equitable  mort- 
gagee was  entitled  to  the  produce  df  the  mortgaged 
estate,  from  the  time  of  presenting  his  petition  for  a  sale; 

(a)  2  O.  &  J.  273. 
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1832.        H^  admitted,  however,  that  hi  the  subsequent  case  of 
Ex  parte  Alexander  (a)   Lord  Eldon  lield,   that  an 

£z  parte 

BioNOLD.  equitable  mortgagee  was  not  entitled  to  the  rents  and 
profits  of  the  mortgaged  estate  previous  to  the  sale. 
And  he  therefore  consented  to  waive  the  claim  of  the 
petitioner  in  the  present  case  to  the  crops,  from  Uie  time 
of  his  presenting  the  petition  for  a  sale,  and  was  content 
to  claim  them  from  the  time  of  the  order  for  sale. 

Mr.  Wright^  for  the  assignees,  said  that  the  case  of 
Russel  V.  Rtissel  (6),  which  was  the  first  case  deciding 
that  the  mere  pledge  of  title-deeds  with  a  creditor  gave 
him  the  rights  of  an  equitable  mortgagee,  ought  not  to 
be  carried  further  than  it  had  already  gone  before  the 
case  of  Ex  parte  Bignold.  For,  until  that  decision,  no 
one  ever  heard  of  an  equitable  mortgagee  being  de- 
clared to  be  entitled  to  take  tlie  crops  off  the  land.  An 
equitable  mortgagee  cannot  even  give  receipts,  or  dis- 
train, for  the  rents  of  the  property  on  which  he  claims  a 
hen,  without  first  obtaining  an  order  of  the  Court  ap- 
pointing him  a  receiver.  [Sir  J.  Cross.  If  this  Court 
had  made  an  order  for  the  sale  of  a  field,  on  which  a 
crop  of  wheat  was  growing,  would  not  that  order  apply 
to  the  crop,  as  well  as  the  land?]  Not  unless  the 
attention  of  the  Court  had  been  drawn  to  it,  and  the 
sale  of  the  crop  specifically  directed  by  the  order.  But 
I  contend,  that  an  equitable  mortgagee  is  entitled  at  no 
time  to  the  growing  crops  on  the  land;  and  more  espe- 
cially in  this  case,  where  there  is  a  prior  legal  mort* 
gagee,  and  whose  title  to  the  crops  is  therefore  prefer- 
able to  that  of  the  petitioner. 

(a)  2  G.  &  J.  275.  (b)  1  Bro.  269. 
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Mr.  Sidebotiom  appeared  for  the  legal  mortgagees.  18S2. 


Erskine,  C.  J. — ^The  question  before  the  Court  is, 
whether  the  petitioner  is  entitled  to  the  growing  crops 
and  the  rents  of  this  mortgaged  property,  from  the 
date  of  the  original  petition  for  the  sale  of  it,  from  the 
date  of  the  order  of  sale,  or  at  any  other  time.  It 
is  contended  on  behalf  of  the  assignees,  that  the  peti- 
tioner is  entitled  from  no  time.  But  it  appears  to  me, 
that  neither  the  argument  of  the  counsel  for  the  assig- 
nees, nor  the  prayer  of  the  petition  itself^  can  be  sup- 
ported to  the  fiiU  extent.  In  Ex  parte  Alexander  (a), 
which  was  argued  in  August  1826,  Lord  Eldon  inti- 
mated his  opinion  to  be,  that  an  equitable  mortgagee 
was,  under  the  circumstances  there  stated,  entitled  to 
a  receiver, — and  to  have  an  account  of  the  rents  and 
profits  either  from  the  date  of  the  order  for  sale,  or  from 
a  reasonable  time  within  which  the  assignees  might  effect 
a  sale  of  the  premises.  But  he  added,  that  as  that  was 
a  new  and  special  case,  he  should  deliver  his  order  in 
writing.  After  the  case  of  Ex  parte  Alexander  had 
been  argued.  Ex  parte  Bignold  came  on  before  the 
Vice-Chancellor  in  April  1827.  And  it  appears  from 
the  Registrar's  book,  that  the  point  in  dispute  in  that  case 
was,  from  what  time  the  crops  should  be  taken, — ^whe- 
ther from  the  date  of  the  petition,  or  of  the  order  for  the 
sale  of  the  property,  or  from  any  subsequent  period;  and 
the  Vice-Chancellor  declared,  that  he  was  entitled  to 
them  from  the  time  of  presenting  his  original  petition. 
After  that  decision  of  the  Vice-Chancellor,  Lord  Eldon, 
in  June  1827,  gave  his  written  judgment  in  Ex  parte 
Alexander,  after  he  had  resigned  the  great  se^l;  and, 

(a)  2G.  &.J.276. 


Ex  parte 

filONOLD. 
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1852«       very  probably^  did  not  then  know  of  the  recent  dedsion 

Ex  parte      ^^  ^^6  Vice-Chancellor  in  Ex  parte  Bignold.    For  he 
BiGNOLD.      g^yg^  «  £  j^^^g  ^^^  Y^^^  ^^Ye  to  learn  that  there  is  in 

bankruptcy  any  precedent^  for  allowing  a  cceditOT  not 
in  possession  to  obtain  an  order,  not  only  for  the  sale 
of  the  estatCj  but  also  to  be  allowed  in  the  meantime 
by  himself,  or,  if  an  equitable  mortgagee,  by  a  receiver, 
to  obtain,  in  diminution  of  his  debt,  the  rent  which  had 
or  should  become  due  before  the  sale."  He  draws  a  dis- 
tinction, however,  between  an  equitable  mortgagee  suing 
in  a  cause,  and  one  applying  for  an  order  in  bankruptcy; 
in  the  latter  ease,  obtaining  as  he  does  a  sale,  which  he 
could  not  obtain  in  a  cause,  but  merely  a  foreclosure. 
And  he  adds,  "  the  rule  of  Court,  as  to  the  relief  giveo 
to  equitable  mortgagees,  has  long  been  settled;  and 
the  Court's  (»ders  are  the  best  expositors  of  that  rule/* 
The  order  made,  therefore,  by  the  Vice-ChanceUinr  in 
Es  parie  Bignold  must  be  our  guide  on  the  present 
occAsioD.  But  as  the  petilaimer  in  this  case  consents 
to  receive  the  rents  and  profits  from  the  date  of  the 
order,  instead  of  from  the  time  of  presenting  hia  peti- 
tion for  a  sale,  the  latter  question  is  consequently  not 
raised  for  our  decision.  The  proper  order  will  be, 
therefore,  that  the  petitioner  is  entitled  to  the  crops 
and  rents  from  the  date  of  the  order  for  sale. 

Sir  A.  Pell. — The  question  that  we  have  to  consi- 
der in  this  .case  would  He  in  a  small  compass,  were  it 
not  for  the  extraordinary  terms  in  which  the  judgment 
of  Lord  Eldan  is  drawn  up  in  Ex  parte  Alexander. 
In  this  case,  however,  we  have  no  other  party  before 
us  but  the  equitable  mortgagee  and  the  assignees; 
there  is  no  landlord,  or  other  party,  before  the  Court, 
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Upon  the  question  of  principle^  there  is  the  authority  1832. 
of  Ex  parte  BignM  decided  by  Sir  J.  Leach^  who  j.^  ^ 
held  that  an  equitable  mortgagee  was  entitled  to  the  Bionold. 
produce,  from  the  time  of  presenting  his  petition  for  a 
sale.  Why  should  he  not  be  so  entitled?  The  cmly 
reason  that  can  be  assigned  is,  that  smce  the  case  of 
Rnstel  Y.  Mussel,  equitable  mortgagees  have  not  been 
&voured«  AH  I  can  say  is,  that  if  they  have  not,  I 
know  not  why  tiiey  should  not.  If  Lord  Eldon  had 
disapproved  of  the  decision  in  Ex  parte  BignoU,  he 
would  have  ovemded  it  (a).  The  only  distinction 
between  a  legid  and  an  equitable  mortgagee  is,  that  the 
latter  has  no  oonveyance  of  tiie  estate  to  himself, — ^but 
anrely  the  deposit  of  tiie  title-deeds,  which  a  Court  of 
Eqinty  ooosiders  as  equivalent  to  a  mortgage  deed. 
Every  Lord  Chanoellor,  when  the  question  has  come 
beibre  him,  has  decided  in  conformity  with  Ruesel  v. 

Ruseel*    If  that  case  therefore  is  not  law,  let  it  be 

* 

overruled;  but  while  it  is  admitted  to  be  law,  we  must 
act  aooording  to  the  principle  it  lays  down.  And  as  I 
have  reason  to  believe  that  die  case  of  Ex  parte  Big^ 
nold  was  rightiy  decided,  I  think  the  prayer  of  this 
petition  should  be  granted. 

Sir  J.  Cross. — I  have  had  some  difficulty  in  disco- 
vering, exactly,  what  question  the  Court  was  in  this  case 

(a)  EacpmrU  BignM,  thovgh  decided,  ww  certeiiily  not  leported,  until 
long  after  Lord  Kldon  had  given  his  judgment  in  Ex  parte  Alexander;  aod 
from  the  whole  tenor  of  that  judgment,  there  is  no  doubt  that  he  was  per- 
fectly vaawue  that  such  a  decision  had  taken  place.  For  "  if  precedent" 
he  says,  "  can  be  produced  to  prove  that  the  Court  has  given  such  relief  as 
this  petition  prays,  that  precedent  should  be  furnished ;  if  there  be  no  pre- 
cedent, the  petition  must  be  dismissed  with  costs.  If  there  be  a  precedent, 
let  the  Older  or  orden  establishing  it  be  produced." 
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1832.  called  on  to  decide.  But  now  I  find  that  we  are  re- 
£^~^  quired  to  determine,  as  an  abstract  question  of  law,  from 
BfONOLD.  ^}iat  time  an  equitable  mortgagee  is  entitled  to  the 
crops  of  the  mortgaged  estate.  For  my  part,  I  shall 
decide  no  abstract  question  of  law  on  the  present  occa- 
sion, but  merely  confine  myself  to  such  judgment  as 
may  be  called  for  by  the  prayer  of  the  petition.  It  is 
alleged  in  the  petition,  that  part  of  the  estates  were 
sold,  and  part  bought  in;  but  which  particular  portion 
of  the  property  was  sold,  and  which  bought  in,  the 
petitioner  does  not  say ;  he  merely  states,  that  various  lots 
were  by  arrangement  with  the  assignees  bought  in. 
The  order  made  by  this  Court  for  the  sale  of  the  lands 
belonging  to  these  estates  was  in  eflPect,  I  think,  an  order 
to  sell  all  the  crops  growing  on  them,  and  that  the 
value  of  such  crops  should  be  paid  over  to  the  petitioner. 
The  assignees  ought  to  show  some  right  to  retidn  these 
crops;  but  they  have  made  out  no  case  of  the  kind.  I 
am  of  opinion,  therefore,  that  the  petitioner  is  clearly 
entitled  to  all  the  crops  growing  on  the  lands  of  those 
estates,  that  were  bought  in  at  the  sale  on  the  Slst  June. 

Sir  G.  Rose. — It  appears  to  me,  that  Mr.  Montagu 
removed  all  difficulty  whatever  from  the  case,  by  con- 
senting on  behalf  of  his  client  to  take  the  crops  from 
the  date  of  the  order,  instead  of  from  the  period  prayed 
by  the  petition.  Ex  parte  Alexander  is,  I  think,  per- 
fectly reconcilable  with  Ex  parte  Bignold;  for  Lord 
Eldon  expressly  draws  the  distinction  between  the 
nature  of  the  relief  given  to  an  equitable  mortgagee 
suing  in  a  cause,  and  where  he  applies  for  an  order  in 
bankruptcy.  Mr.  Wright  put  the  argument  too  far,  in 
contending  that  the  crops  in  this  case  would  go,  as  a 


BlONOLD. 
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matter  of  course,  to  the  legal  mortgagee,  in  preference  1832. 
to  the  petitioner.  For  there  might  be  a  question  Ex  parte 
raised  on  a  legal  mortgage,  with  respect  to  the  title  of 
the  mortgagee  to  emblements.  The  principle  would 
be  the  same  as  well  in  the  case  of  a  legal,  as  of  an 
equitable  mortgage.  Whether,  indeed,  a  Court  of 
Bquity  would  interfere  in  the  case  of  a  bill  filed  by  a 
legal  mortgagee,  alleging  the  mortgagor  to  be  in  a  state 
of  insolvency,  and  praying  therefore  for  an  injunction 
to  restrain  him  from  cutting  timber  on  the  mortgage 
estate, — ^might  admit  of  some  doubt.  But  the  Vice- 
Chancellor  having  decided  that  in  bankruptcy  a  mort- 
gagee IB  entitled  to  the  produce  of  the  lands  mortgaged, 
I  think  the  petitioner  is  in  this  case  entitled  to  the 
relief  he  prays.  I  apprehend,  therefore,  that  the  order 
will  be^  as  hjs  Honour  the  Chief  Judge  has  already 
pointed  out 

The  Order  made  was,  that  the  petitioner  was, 
from  the  date  of  the  order  for  sale,  entitled  to 
the  crops  growing  on  such  of  the  estates  as 
were  cropped,  and  to  the  produce  thereof 
since  that  time,  and  also  to  the  rents  of  the 
other  parts  of  the  mortgaged  premises  that 
were  then  accruing,  have  since  accrued,  are 
now  accruing,  or  may  hereafter  accrue, — as 
a  security  for  payment  of  what  was  due  tq 
the  petitioner;  subject  nevertheless  to  the 
petitioner  allowing  to  the  assignees  the  ex-> 
penses,  if  any,  incurred  by  them  in  the  culti- 
vation of  the  mortgaged  premises.  That  the 
assignees  should  forthwith  account  for  all 
monies  come  to  their  hands,  in  respect  of  such 

VOL.  II.  £  E 
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Cx  parte 

BlOMOLD. 


crops  and  rents,  in  taking  such  account,  and 
that  all  just  allowances  should  he  made  to 
them  for  the  expenses  of  cultivation  Iticurred 
by  them  as  aforesaid.  That  for  the  better 
taking  such  account,  all  necessary  arid  projief 
parties  should  be  examined  before  the  Ckmn 
missioners  upon  interrogatories,  or  otherwise, 
as  they  should  think  fit,  and  should  produce 
before  them  upoh  oath  all  books,  papers^  and 
writings  in  their  custody,  as  the  Commissioners 
should  direct ;  and  that  the  amount  of  what 
should  be  found  due  from  the  assignees  should 
be  paid  over  to  the  petitioner.  That  the  petl^ 
tioner  should  manage  and  gather  and  sell  the 
crops,  and  receive  the  rents,  and  the  tnorifey 
arising  ftom  the  sale  of  the  Orops.  Th&t  he 
should  be  at  liberty  to  purchase  (torn  the  as^ 
signees  the  unsold  lots  by  private  contract; 
and  that  all  parties  should  be  paid  their  costs 
of  this  application  out  of  the  proceeds  of  the 
sale  of  the  crqps. 


Southampton 
Buildings, 
Augmt  7. 

A  power  of  at- 
torney from  a 
creditor  residing 
abroad  to  sign 
the  bankrupt's 
certificate,  is 
sufficiently  au- 
tbenticated  by 
the  attestation 
of  a  notary f>ub- 
lie,  without  anv 
affidavit  to  verify 
the  signature. 


Ex  parte  Myers, — In  the  matter  of  Goldsmid. 

A(IR<  PALKapjiWed  to  the  Court  for  an  order,  that  a 
power  of  attorney  to  sign  the  bankrupt's  certificate, 
which  bad  been  executed  by  a  creditor  residing  abroad, 
and  attested  by  a  notary  public,  according  to  the  requi- 
sitions of  the  6  G«  4.  c*  16.  6<  124,  might  be  receiTcd 
at  the  Bankmpt  Ofiice,  without  an  affldarit  of  the  sig- 
nature of  the  creditor.    He  ofiered,  howeveri  to  procure 
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an  affidavit  verifying  the  signdtilrfii  if  th#  GcHirt  sholild 
Ihink  suoh  a  docuilient  tiecestorjri 

But  thd  Cotirt  grants  the  ordeif  a6  prayed^  without 
iiriposiiig  this  M  a  cotidltion  (a). 

(a)  With  respect  to  the  ntode  of  authenticating  a  letter  df  attorney  6t%' 
dited  by  ^  dtfdiloT  tesidiiig  abtMd^  thej^  is  H  inat^hl  difftffeiitM  lietWMit 
the  wording  of  the  61st  section,  which  relates  to  powers  df  attorney  to  volt 
in  the  choice  of  assignees,  and  the  124th  section,  which  relates  to  powers  to 
sign  the  certificate.  The  former  section  directs  that  the  letter  of  attorney 
niist  be  vMified  **  by  Sath  bdforft  a  magistrate  where  th«  |pariy  ibftil  ba  resid- 
ing, di^y  attested  by  a  notary  public,  British  minister,  or  consul. "  But  sect. 
124  directs,  merely,  that  tlie  "authority  of  such  creditor  shall  be  attested  by 
a  notary  poblit,  kti"  So  that  in  the  Ittst  case  no  iffidattt  or  datfl  appeata 
t9  be  Decenafy  fo^  the  purpdse  of  ffetifyiiqf  the  siguatart  of  tiia  eiMilor. 


fixparW 
Mtbrs, 


Ex  parte  Himtok. — In  the  matter  of  Parker« 

In  thii  ctt^i  the  Cotirt  hdd  made  ati  oirdef  dii  the  d7lh 
June  last  to  annul  tbd  fiAt  at  the  Cosfia  of  the  bdilkftljit 
and  the  solicitor  who  had  issued  it,  on  the  ground  that 
the  bankrupt  Was  not  a  itAdet,  and  thftt  sonie  improper 
collusion  had  been  practised  by  the  bankrupt  and  soll^ 
cltdf ,  Iti  the  issultig  of  the  fiat.  On  the  SOth  July  those 
pAtlies  petitioned  the  Lo^d  Chancellofi  that  the  Mdet 
df  the  Cdtti't  of  Retiew  for  annulling  the  fiat  might  b« 
ritiiyedi  utitil  an  appedl  fVom  the  ddclniotl  df  that 
Court  could  be  heard  by  the  Lord  Chanoe]l0)-|  tttld 
that  the  parties  might  appeal  by  way  of  petition^  and 
not  by  way  of  special  case.  The  Lord  Chancellor  said» 
that  an  appUcation  to  stay  the  order  must  be  preferred 
td  the  Cotitt  df  original  jurlsdictloii  that  made  the  ord^f ; 


SoiUhamptcn 
BuUdingt, 

AugUMtl, 

An  appeal  to 
the  Lord  Chan- 
cellor from  the 
Court  of  Review 
does  not  lie, 
where  the  point 
determined  is  a 
mere  matter  of 
fact;  but  only 
where  it  infolves 
a  matter  of  law 
or  equity,  or  is 
connected  with 
the  refusal  or 
admission  of  evi* 
dence.     There- 
fore, where  the 
question  is^mere- 
ly,  whether  a 
psfty  is,  or  is 
not,  a  trader, 
this  is  not  the 
subject  of  an  ap- 
peal. 

It  is  not  dis- 
cretionary in  the 
Court  of  K«view 
right  to  it,  if  his 


to  grant  a  special  casej  where  a  party  is  entitled  to  appeal  |  but  he  has  a 
facts  are  properly  stated. 

Atid^ipefll  pendibg  Is  tiot  a  siilfidlent  gtound  for  slayitig  proeeedidgs,  t&ore  especially,  when 
it  is  plain  that  the  appeal  is  brought  for  the  purpose  ef  delay. 

£  £  S 
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18353.  flnd  that  the  &cts  stated  were  not  sufficient  to  bring 
Expj^rte  ^^^  ^^^  within  the  exception  of  the  third  section  of  the 
HiirroH.  Bankruptcy  Court  Act,  which  gives  the  Lord  Chancel- 
lor power  to  direct  an  appeal  to  be  otherwise  than  by 
special  case  (a);  and  his  lordship  dismissed  the  peti- 
tion, but  without  costs,  as  it  was  the  first  case  of  this 
description  that  had  come  before  him. 

Mr.  Montagu  now  applied  to  this  Court,  that  the 
order  for  annulling  the  fiat  might  be  stayed,  until  the 
hearing  of  the  special  case  by  the  Lord  Chancellor; 
the  parties  undertaking  to  deKver  the  special  case  within 
ten  days.  The  point  to  be  determined  by  the  Lord 
Chancellor  was,  whether  this  Courtdrew  alegal  inference 
from  the  facts  before  it  on  the  hearing  of  the  former 
petition,  in  deciding  that  the  bankrupt  was  not  a  trader; 
And  whether  a  petition  to  annul  a  fiat  should  not  show 
that  it  is  presented  by  a  creditor(6). 

Erskine,  C.  J. — We  decided  merely  on  what  the 
intention  of  the  bankrupt  was,  in  the  purchases  he 
made  of  two  or  three  horses,  and  of  some  potatoes 
and  hay, — ^whether  with  the  bona  fide  intention  of  deal- 
ing in  those  articles  for  his  livelihood,  or  for  the  sole  par- 
pose  of  being  made  a  bankrupt.  We  gave  our  judg* 
ment  on  a  simple  question  of  fact. 


(a)  The  words  of  the  section  (lk2W.  4.  c.  56.  s.  3.)  are,  that  "in  til 
cases  of  appeal  to  the  Lord  Chancellor  by  virtue  of  this  act,  such  appeal 
ahall  be  on  a  special  case,  and  in  no  other  mode  whatever,  except  the  Lord 
Chancellor  shall  in  any  case  otherwise  direct." 

(^b)  This  objection  was  taken  by  Mr.  Montagu,  on  the  hearing  of  the  p6> 
lition  to  annul  the  fiat;  but  the  Court  overruled  it,  on  the  authority  of  the 
case  of  £r  parte  ToUtm,  n  Stone,  which  wai  referred  to  by  the  R^;istrar. 
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Mr.  Swatuion,  and  Mr.  Bagskaw,  appeared  to  sup-  1833. 
port  the  order.  There  was  no  question  of  law  decided  ETrarie 
by  the  Court  on  the  former  hearing,  that  in  any  way  Hintok* 
calls  for  an  appeal.  Nothing  was  determined  but  a 
mere  question  of  fact.  And  with  regard  to  the  interest 
of  the  petitioner,  there  was  no  question  of  law  in  that 
point  deserving  to  come  before  a  tribunal  of  appeal. 
The  costs  were  directed  to  be  paid  to  Hinton ;  there- 
fore,  whether  he  had  a  legal  interest  or  not,  he  had 
clearly  an  equitable  one^  But,  at  all  events,  the  presen); 
application  comes  too  late.  The  parties  ought  to  have 
applied  for  a  special  case  when  the  order  was  made, 
namely,  on  the  27th  June.  It  was  competent  also  for 
them  to  have  applied  earUer  to  the  Lord  Chancellor,  if 
they  intended  to  appeal.  But  although  they  petitioned 
the  Lord  Chancellor  to  stay  the  order  for  annulling  the 
fiat,  until  a  petition  of  appeal  could  be  heard  by  his 
lordship,  yet  nothing  was  done  by  them  to  put  the 
case  in  away  of  appeal.  There  was  plenty  of  time  from 
the  ^th  June  before  the  20th  July,  if  the  parties  had 
used  due  diUgence,  to  take  some  steps  that  would  have 
shown  they  really  intended  to  appeal.  If  the  Lord 
Chancellor  had  granted  the  application  made  to  him 
yesterday,  the  new  statute  for  the  administration  of  the 
law  in  bankruptcy  would  have  been  repealed  for  two 
or  three  months.  An  appeal  does  not  as  a  matter 
of  course  stay  proceedings ;  and  therefore  if  the  Court 
granted  a  special  case,  this  would  not  stay  proceedings. 
The  parties  might  have  prepared  their  special  case  in 
the  course  of  ten  days ;  when  it  might  by  this  time 
have  been  disposed  of.  But  if  granted  jiow,  it  cannot 
be  heard  by  the  Lord  Chancellor  before  November. 
Besides,  it  is  necessary,  under  the  terms  of  the  Sd  sec- 
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1892.       Hon  of  the  act  of  parliament^  that  the  special  caae  should 
Bs^jfute      ^  approved  and  certified  by  one  of  the  Judges  of  this 

Sir  A.  PfiLL.r-rThe  Judges  have  given  no  opinion 
about  the  right  of  the  party  to  appeal. 

EnsKivBy  C.  J.^-*It  is  not  a  matter  of  discretion  in 
this  Coupt^  to  grant  an  appeal  on  a  special  case.  The 
party  has  a  right  to  it^  if  bis  facts  are  properly  stated. 

Mr.  Mentagu  in  reply.  The  real  question  is,  whether 
more  good^  or  evil^  will  result  from  staying  thb  prder, 
until  a  special  case  can  be  prepared.  An  application  to 
stay  a  s^eriedeas  was,  by  the  former  practice  In  bank- 
ruptcy, always  made  to  the  liord  Chancellor,  and  not  to 
the  Vice-Chancellor.  We  therefore  thoqght,  that  the 
application  in  this  0ase  should  also  be  mi^de  to  the 
Lord  Chancellor,  in  the  first  instance*  Such  a  delay 
will  not  occur  again,  as  we  now  know  what  the  prac- 
tice is. 

Erskinb,  C*  J. — The  only  object  which  a  Judge 
ought  to  have  in  view,  is  to  deal  out  equal  Justice  to  all 
parties ;  and  it  has  always  been  my  apxipus  endeavour 
to  keep  such  an  object  prominent  in  my  mhid.  If  there 
was  any  thing  in  this  ease,  §ither  in  point  of  law  or 
equity,  whiph  was  a  foundation  of  appeal,  I  shoul4 
have  be^i  very  glad  that  it  should  have  been  emit  fitom 
this  Court  for  a  better  judgment.  But  I  can  discover 
HOthbg  ill  the  semblapce  of  either  a  legfd  or  equitable 
questi<m,  that  can  in  any  way  be  the  subject  of  an 
appeaL     For  whether  the  banl^niq^  was,  or  wns  no^  a 
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trader,  was  a  mere  question  of  fact;  and  the  third  sec-        IBS2, 
tion  of  the  act  gives  ^'  an  appeal  to  the  Lord  Chancellor      £x  parte 
on  matters  of  law  and  equity,  or  on   the  admission 
or  reftisal  of  evidence  only. "    It  is  however  asked  by 
the  parties  who  are  dissatiBfied  with  our  decisicHi,  that 
we  should  suspend  the  order  for  annulling  the  flat. 
Thmre  is  no  case  made  out  for  our  granting  this  appli- 
cation.    The  ess^tial  question  we  had  to  determine 
when  we  made  the  order  was,  whether  Parker  was  a 
trader  or  not,  within  the  bankrupt  law ;  that  is,  whether  it 
was  his  intention  to  deal  generally  in  those  articles,  which 
he  upon  two  or  three  occasions  bought  and  sold.    The 
Uw  that  was  applicable  to  this  case  was  admitted ;  and 
nothing  remained  for  us  to  determine,  but  the  fact.  The 
result  was,  that  the  Court  was  of  opinion  that  Parker 
was  not  a  trader.   The  next  question  we  had  to  decide, 
was,  whether  it  sufficiently  appeared  to  us  that  Hinton 
was  such  a  creditor  of  the  bankrupt,  as  to  be  entitled  to 
presept  the  petition.     The  Court  was  of  opinion,  that 
he  was  such  a  creditor.    Entertaining  therefore  no 
doubt  whatever  on  both  these  points,  which  were  mere 
matters  of  Ikct,  and  not  matters  of  law  or  equity,  or  con- 
nected with  the  refusal  or  admissbn  of  evidence,   I 
cannot  consent  to  grant  this  motion;  for  by  doing  so,  I 
should  imply  that  I  did  entertain  some  doubt     The 
Lord  Chancellor  has,  I  understand,  in  more  than  one 
instance  reftised  to  stay  proceedings,  merely  because  an 
appeal  was  pending.  But  independently  of  any  authority 
en  the  subject,  it  is  sufficient  to  say,  that  in  this  case  the 
appKoation  is  mad^  (oo  late,  and  appears  to  be  made  for 
no  other  purpose  than  delay. 
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1832.  Sip  A.  Pell. — In  days  like  these,  it  is  hardly  to  be 

Ex  pvte  expected  that  justice  will  be  done  to  the  proceedings 
"^  '  of  this  Court,  however  anxious  the  Court  may  be  to 
do  its  duty  to  every  litigant  party.  It  appears^  that 
the  order  in  this  case  was  made  on  the  ^th  June,  and 
it  was  not  till  yesterday  that  it  was  brought  before  the 
Lord  Chancellor.  The  Chancellor,  I  am  informed, 
intimated,  that  in  future  such  an  application  would  be 
dismissed  with  costs.  The  Lord  Chancellor,  it  seems, 
was  not  to  be  terrified  by  such  an  application — no  more 
will  we.  Nothing  whatever  that  has  been  done  by  the 
parties  who  make  this  application,  is  warranted  by  the 
statute;  and  it  is  but  too  plain  that  it  is  made  for  delay, 
and  for  no  other  object  The  parties  are  well  aware, 
that  an  appeal  by  way  of  special  case  could  not  now  be 
heard  by  the  Lord  Chancellor,  at  the  earliest  periodf 
before  next  Michaelmas  term,  and  very  likely  not  for 
a  twelvemonth  from  this  time.  It  is  easy  in  a  Court  of 
Justice  to  say,  that  an  individual  is  not  to  be  injured 
by  an  erroneous  judgment;  but  the  mere  assertion  of  a 
discontented  litigant  is  not  to  go  for  the  proof  of  judicial 
error.  I  have  often  heard  in  this  Court  the  counsel 
for  these  parties  cite,  on  other  occasions,  the  well* 
known  maxim  of  ''  Vigilantibus  et  non '  dormientibus 
servat  lex  J'  Now,  where  has  been  his  vigilance  in  the 
present  case?  The  order  of  this  Court  was  made  on 
the  S7th  June,  and  there  is  no  application  to  impeach 
it  for  six  weeks  afterwards.  Upon  these  grounds^ 
and  for  the  reasons  assigned  by  his  Honour  the  Chief 
Judge,  I  am  of  opinion  that  this  application  should  be 
dismissed  with  costs. 

Sir  J.  Cross. — This  is  an  application  to  stay  pro- 
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ceedings  on  an  order  pronounced  by  this  Court,  on  the        IS32^ 
alleged  ground  of  an  appeal  from  that  order  to  the       Expvte 
Lord  Chancellor  being  now  depending*    But  I  am  at      *''"^"«**>*'' 
a  loss  to  discover  that  there  is  any  appeal  now  depend- 
ing,  that  can  justify  this  application ;  though,  if  there 
had  really  been  an  appeal,  I  for  one  should  have  been 
disposed  to  give  every  facility  to  appeals  from  this  Court. 
In  this  case,  however,  there  is  no  appeal  given  by  the 
statute;  for  the  point  decided  was  a  simple  question  of 
fact,  namely,  whether  the  party  was  a  bona  fide  trader 
within  the  bankrupt  law, — or  whether  he  had  not  con- 
trived a  trading  of  his  own,  for  the  purpose  of  being 
made  a  bankrupt. 

Motion  rejected  with  costs. 


Southam'pton 

Ex  parte  Oroill. — In  the  matter  of  Bingley.  BuiWtn^, 

AugtOti, 

JLHE  bankrupt  in  this  case  had  been  appointed  a  Where  aeon- 

i»        1  •  •  1  .  veyanceby  way 

trustee  for  the  petitioner,  under  a  conveyance  m  trust  of  mortgage  is 

11  •  1  Ml  1     made  to  a  trustee 

to  sell  certam  property,  and  account  for  the  proceeds  forthemortga- 
to  the  petitioner.     This  conveyance  was  by  way  of  f^'^j^^^^ 
mortgage,  to  secure  the  repayment  of  a  sum  of  money,  ^S^JJ*^** 
which  the  petitioner  had  lent  to  the  mortgagor.    The  JJ|JJ[^9^|Jj  -^ 
mortgagor  had  become  bankrupt,  as  well  as  the  trustee;  the  application 
and  the  present  petition  was  presented  on  behalf  of  the  ment  of  another 

'^  '^  '^  trustee^ 

cestui  que  trust,  under  the  79th  section  of  the  6  Geo.  4. 
c.  16.,  praying  that  the  Court  would  order  the  bankrupt 
trustee  and  his  assignees  to  convey  the  property  to 
some  other  trustee,  in  his  room. 


Mr.  Wright  appeared  in  support  of  the  petition; 
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The  CouET  Mid,  tbat  the  Order  could  not  be  nade 
without  the  consent  of  the  aasignees  of  the  mortgagor} 
but  directed  that  the  Order  should  be  drawn  up  u 
prayed,  on  the  petitioner  producing  such  oonsent. 


SmuhttwipUM    Ex  parte  Williamson. — In  the  matter  of  Williamson. 
Buitduigt,  ^ 

A  rehnnce  fbf    MR.  ^A'Z)£Ai>0^  moved  fof  en  Order  to  refer  an 

darii  will  be      affidavit  to  the  Registrar  for  scandal.    The  affidavit 

gniDlnl, eren  ■'      ■  *    ■  ■  i  •  < 

■ftetihepMition  viu  'awom  in  toe  matter  of  this  petition,  which  was 
but  Doi  a  niti-  heard  on  the  2d  August  (a) ;  but  though  the  petidon  was 
cTC^fiunpcrK-  Jiapoggj  ^f^  |,g  claimed  bifi  right  to  make  the  present 
applicadon ;  contending  that  there  was  a  dbtinction  in  the 
practice  of  the  Court  between  a  reference  for  scandal, 
and  a  reference  for  it^erttnenee.  For  scandal,  you 
may  refer  at  any  time, — but  for  impertinence,  not  after 
the  matter  has  been  dealt  with. 


The  Court  acknowledged  this  diatinctioD, 
and  made  the  Order  accordingly  (A), 

SmvdLi.  p.S4ft. 

And  MP  ^  |W-M  IKiUiMM*,  v«L  i.  p.  SJS. 
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In  the  matter  of  Falk.  *S***5!'p*** 

XN  Hm  case  the  CommisiBioner  h«d  Adjourned  the  0xar  where  a  bank- 

rapt  has  sold 

mioation  of  one  H<$yman  Lepien  to  be  taken  before  m^  goods  to  a  party 
Court  of  Review,  under  the  proyi9i<m9  of  the  SOtb  sidenSTy  lower 
0ectio9i  of  tb#  Bankruptcy  Court  Aet  (a).    It  app^ari^i  ^  7m^^, 
that  on  his  examination  before  the  Commissionert  QU  whensummwied 
the  19th  July,  Levien  was  asked  the  following  questions,  ^/°!«  the  Com- 

•^ '  o  1  '  missioner  for  ox- 

to  whipb  he  returned  the  following  wswers:  amination,  is 

^  bouDd  to  answer 

Questianf  "  l*ook  at  the  invoice  of  the  18th  Februnry  ^  9i!^^^  "  ^ 

whom  did  you 

18&2,  and  say  to  whom  you  nold  the  goods  tlicrein  subsequently 

sellthese 
mentionedy"  goods ; "  for  it 

Answer-  *^  I  cannot  tell  to  whom  I  sold  the  goods,  cenu  the  auue 
specifically  j  but  I  can  tell  how  I  disposed  of  thoso  I  %  ^certain  '**' 
rpooived  from  the  bankrupt.    I  gold  tbpui  to  several  hy^^bml 
partioe."  ^'' 

(hwtian.  «  To  whom." 

Answer.  "  I  refuse  to  answer  that  question,  under 
the  advice  of  my  solicitor." 

Mr.  Montagu,  who  appeared  for  the  assignees,  said, 
that  it  would  be  highly  expedient  in  this  case,  that  (he 
inquiry  should  bo  proceeded  with  in  i»ivate. 

Sir  Jt  Cftoss. — It  niay  be  very  convenient  {  but  the 
question  is,  whether  it  i^  competent  to  the  Court  to 
boar  the  matter  in  private. 


Mr.  Montagu.    I  understood  that  a  rule  had  been 

madOf  to  enable  tbo  Court*  at  its  disorotion«  to  take 
examinations  privately. 

(a)  1  &  2  WUt,  4.  c,S&. 
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1892.  Erskime,  C.  J. — No— such  a  rule  was  thought  of  (a), 

In  leF^uL.  ^^^  ^'  ^^  "^*  proceeded  with.  You  might,  however, 
contend  for  a  private  examination  in  this  way.  The 
Commissioner  having  the  power  to  take  a  private  exa* 
mination,  it  may  be  argued,  that  if  he  adjourns  auch 
an  examination  to  this  Court,  the  inference  would  follow, 
that  we  should  continue  to  hear  the  examination  in 
private. 

Sir  A.  Pell. — I  am  prepared  at  once  to  give  my 
opinion  on  this  matter,  under  the  construction  I  put 
upon  the  words  of  the  second  section  of  the  Bankruptcy 
Court  Act.  I  think,  in  accordance  with  the  terms  of 
that  section,  tiiat  as  we  have  as  yet  made  no  rule  of 
practice  relative  to  private  hearings,  we  have  no  au* 
thority  to  proceed  with  this  examination  in  private. 
And  even  if  we  had  tiie  power,  it  must  be  a  very  strong 
case  indeed  that  could  induce  an  English  Judge  to 
hear  a  case  in  private. 

Sir  J.  Cross. — Would  not  a  difficulty  in  all  these 
cases  be  saved,  by  the  Commissioner  in  future  referring 
a  private  examination  to  the  Subdivision  Court,  and  a 
public  one  only  to  the  Court  of  Review.^ 

» 

Erskine,  C.  J. — Perhaps  it  will  be  better  that  the 
argument  should  proceed,  first,  on  the  legal  obligation 
of  the  examinant  to  answer  the  question;  in  which  case, 
the  point  of  law  can  be  settled  distinct  from  any  inquiry. 

Mn  Montagu  then  repeated  the  same  question  td 

(a)  See  Re  Chambers,  antei  395. 
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Levien,  which  had  been  put  to  him  before  the  Commis*       1832. 
sioner. 


In  re  Falk. 


Mr.  G»  Richards,  tirho  appeared  on  behalf  of  the 
examinant,  objected  to  the  question.  It  appeared,  from 
the  date  of  the  invoice,  that  the  goods  were  purchased 
by  the  witness  of  the  bankrupt  on  the  18th  February ; 
and  the  act  of  bankruptcy  was  not  committed  till  the 
8th  March,  nor  did  the  fiat  issue  before  the  S6th 
April.  The  party,  who  presses  for  the  examination,  can 
only  proceed  under  the  33d  or  34th  sections  of  the 
Bankrupt  Act  (a) ;  and  this  case  does  not  come  within 
the  terms  of  either  of  those  sections.  The  33d  section 
declares,  that  it  shall  be  lawful  for  the  Commissioners 
^'  to  summon  before  them  any  person  known  or  sus- 
pected to  have  any  of  the  estate  of  the  bankrupt  in  his 
possession,  or  who  is  supposed  to  be  indebted  to  the 
bankrupt,  or  any  person  whom  the  Commissioners 
belieye  capable  of  giving  information  concerning  the  per* 
son,  trade,  dealings,  or  estate  of  such  bankrupt."  Now, 
this  examinant  has  not  any  estate  of  the  bankrupt  in  his 
possession,  nor  is  he  fW^6/^c/ to  the  bankrupt;  nor  is 
it  pretended,  that  he  is  capable  of  giving  information 
concerning  the  person,  trade,  dealings,  or  estate  of  the 
bankrupt.  As  little  is  the  question  warranted  by  the 
34th  section ;  which  says,  that  the  Commissioners  may 
examine  any  person  '*  concerning  the  person,  trade, 
dealings,  or  estate  of  such  bankrupt,  or  concerning 
any  act  or  acts  of  bankruptcy  by  such  bankrupt  com- 
mitted.*' For  the  property  which  is  the  subject  of  this 
inquiry  does  not  concern  the  person,  trade,  dealings, 
or  estate  of  the  bankrupt,  or  any  act  of  bankruptcy. 
The  examinant  purchased  the  goods  of  the  bankrupt, 

(a)  6  Gio.  4.  c  16. 
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and  then  he  aold  thsttij  It  does  riot  ap^nr  that)  as 
such  purchaser,  he  is  in  any  way  implicated  in  any  fivtid 
that  has  been  practised  by  tlie  bankrupt:,  even  if  such 
is  imputed.  But  these  goods  were  bought  of  the  bank- 
rupt more  than  two  months  before  the  issuing  of  the 
fiat;  and  therefore  no  interest  whatever  can  be  claimed 
in  them  by  the  assignees. 

Sir  J.  Cross. — As  yet,  the  Court  has  certainly  not 
before  it  any  grounds  to  know,  or  suspetit,  that  th^se 
goods  are  part  of  the  estate  of  the  bankrupt,  for  there 
is  nothing  to  show  that  Levien  b  not,  to  all  intfents  and 
purposes,  the  legal  owner  of  these  goods. 

Ebbkine,  C.  S. — The  difficulty  which  weighs  upon 
the  CoUrt  is  this — that  as  we  are  ndt  in  possession  of 
Lemen's  previous  examinatioti,  we  are  at  a  loss  to  kjiorf 
what  foundaUon  there  is  for  sayitig  that  thesft  goods 
belong  to,  or  concern,  the  estate  of  the  banttiipt. 

Mr.  Montagu,  The  Ctitnmissioner  is  entitled  to 
know  ^hat  the  real  nature  of"  the  transaction  is,  that 
has  taken  place  between  tlie  bankrupt  and  the  exalni- 
nant.  Both  the  33d  and  34th  sections  etiafale  the 
Conitnissioner  to  summon  before  him  and  examine  any 
person,  whom  he  believes  capable  of^ving  information 
concerning  the  dealings  of  the  banktupt.  Now  it 
appears  from  tile  examination  of  the  bankrupt,  that  he 
bought  these  goods  for  13oC/.,  and  that  he  afterwards 
sold  them  to  Levien  for  8tO/.;  so  that  no  less  a  sum 
than  546/.  has  been  charged  for  discount.  Levien,  in 
the  previous  part  of  his  e&atnination,  admits  that  he 
purchased  the  goods  of  tiie  bankrupt  for  SIO/. 
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The  CotRi?,  aftet  sbme  delibefatidti,  detsicled  that        ^^*^' 
the  cxatninant  ttras  boUtld  to  aii&wef  the  qael^tidti )  the     In  re  Falk. 
Chief  Justice  saying,  that  thei*^  dotlld  be  ho  doubt  but 
that  it  tuatetially  concerhed  the  estate  of  the  bankrupt, 
to  ascertain  whether  this  was  a  bonajide  sale  by  the 
bankrupt  to  Levien, 

Order,  that  it  be  refeWed  b&ck  to  thfe  Com- 
missidner^  to  pfoceed  Iti  the  examination 
forthwith. 


Ex  parte  Henry  Moult  and  others. — In  the  matter  of 

T*H0MA8  Barrow  and  George  Qeddes.  caram  Lord 

Chancellor, 
Lincoln'*  Inn 

This  was  a  petition  of  appeal  to  the  Lord  Chancellori      "  '   ^*^^ ' 

■^  *^*^  ,       ,       .  B.andG.  cany 

by  way  of  special  case,  from  a  proceeding  in  the  same  on  business  at 
matter  in  the  Court  of  Review  (a).    The  petition  of  ap-  under  the  firm 
peal  stated  the  prayer  of  the  former  petition,  namely,  that  and  Co.   g! 
Messrs.  WiUiamSy  Deacon  &  Co.,  who  had  proved  a  debt  separate  trasi- 
against  the  joint  estate,  and  also  against  the  separate  under^theftnT* 
estate  o{Geddes,  might  be  ordered  to  elect  whether  they  °n^g^e^' 
would  remain  creditors  against  the  joint  estate,  or  the  ^P^^tnermih 
separate  estate  of  Geddes,    It  then  stated  the  former  business  in  Lon- 

*  don,  under  the 

hearing  of  the  matter  in  the  Court  of  Review;  that  firm  of  Tfc««a* 
upon  such  hearing  the  Judges  were  divided  in  opinion  in  another  busi- 

8  .      -i  .      1  it    ^  *    ness  at  Stocfc- 

upon  the  question  contained  m  the  prayer  of  the  peti-  yon,  under  the 
tion,  whereupon  no  order  was  made;  and  that  a  special  The  firms  oV 

(.)8eevol.i.p.44.  "^Jd:^ 

Cn.,  become  lmtikrti{)t.  Held,  thut  the  holders  of  i.  Mil  drawn  by  Thomas  B.  and  Co.  on 
ThomoM  J.  and  Ce.|  and  indorsed  \^  G,  and  Co.  and  S.  E.,  were  not  entitled  to  prove  it 
against  the  j6int  e&t^te  of  fi.  and  O.,  kiid  also  agaltni  the  set>arat^  Estate  of  G„  but  must 
elect ;  notwithstanding  they  were  ignorant  that  G.  was  a  partner  in  the  firm  of  Thomas  B,  and  Co. 
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ISS^.       case  had  been  approved  and  certified  by  one  of  the 

J.JJ    rta      Judges  of  the  Court  of  Review.    The  petition  there*. 

ai^^dm      ^^^^  prayed  an  early  day  for  hearing  the  special  case, 

and  that  the  prayer  of  the  original  pi^tition  might  be 

granted. 

The  special  case  was  as  follows. 

*'  In  the  Court  of  Review. 

In  the  matter  of  Thofiuu  Barrow  and  George  Geddes. 

Ex  parte  Moult  and  others. 

SPECIAL  CASE. 

Before  and  at  the  time  of  issuing  the  commission  of 
bankrupt  hereinafter  mentioned  against  Thomas  Bar^ 
row  and  George  Geddes^  they  the  said  Thomas  Barrow 
and  George  Geddes  carried  on  business  in  Manchester, 
in  partnership,  as  commission  agents,  under  the  firm  of 
Thomas  Barrow  and  Company. 

And  the  said  George  Geddes  carried  on  the  business 
of  a  cotton  manufacturer  at  Stockport,  in  the  county  of 
Chester,  on  his  own  separate  account,  under  the  firm 
of  Geddes  and  Company. 

And  the  said  George  Geddes  carried  on  business  in 
Cheapside  in  partnership  with  Thomas  Johnston^  as 
warehousemen^  under  the  firm  of  Thomas  Johnston 
and  Company. 

And  the  said  George  Geddes  carried  on  business  in 
Stockport  in  Cheshire,  in  partnership  with  Samuel 
RadcUffe,  as  cotton  spinners,  under  the  firm  of  Samvel 
RadcUffe. 

These  different  trades,  in  which  the  said  George 
Geddes  was  engaged,  may  be  thus  exhibited: 
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Members. 


Geoife  Geddes  > 
T.  Btrrow    . .  ^ 

G.  Geddes  . . 

G.Geddea  ..  } 
ThocJobutoii  ( 

G.  Geddes  ..  ) 

S.  Radctifie ..\\ 


Places. 


MaDcfaeiter 
Stockport.. 
Cbeapiide*. 

Stockport. 


Business. 


Commission  Agents . . 


Cotton  Manafacturere 


Warehousemen. 


Cotton  Spinners, 


Firms. 


Thomas  Barrow  &  Co. 


Geddes  &  Co. 


Thos.  Johnston  h  Co. 


S.  Ba4cUflb. 


Previously  to  and  at  the  time  of  issuing  the  said  com- 
mission of  bankruptcy,  Robert  Williams,  John  Deacon, 
John  Labouchere,  Henry  Sykes  Thornton,  Charles 
Montague  Williams,  and  the  Honourable  John  Thorn- 
ion  Leslie  Melville,  of  Birchin  Lane  in  the  city  of 
London,  bankers  and  copartners,  were  holders  of  a 
bill  of  exchange  for  the  sum  of  258^.  I6s.,  of  which  the 
following  b  a  copy. 

'  £258 :  16s.  Od.  Manchester,  8di  July  1838. 

Three  months  after  date  pay  to  the  order  of  ourselves 
two  hundred  and  fifty-eight  pounds  sixteen  shillings, 
value  received.  Thomas  Barrow  &  Co. 

To  Messrs.  Thos.  Johnston  &  Co. 
188,  Cheapside,  London. 

Accepted,  payable  at  Sir  William  Kay  &  Co.'s, 

Thomas  Johnston  &  Co.' 

Indorsed,  '  Thomas  Barrow  &  Co. 
Geddes  &  Co. 
Samuel  Radcliffe* 

The  said  bankers  were  also,  before  and  at  the  time 
of  issuii^  the  said  commission,  the  holders  of  another 
bill  of  exchange  for  the  sum  of  382/.  13^.,  of  which  the 
following  is  a  copy* 

VOL.  II.  F  F 


J832. 
£z  parte 

MOOLT 

and  others. 
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I83ft.       '  £383: 13^.  Manchester,  1st  August  1828. 

^J~^  Three  months  after  date  pay  to  the  order  of  our- 

^^'       selves  three  hundred  and  eighty-two  pounds  thirteen 
shillings,  value  received.  Thomas  Barrow  &  Co. 

To  Messrs.  Thos.  Johnston  &  Co. 
188,  Cheapside,  London. 
Accepted,  payable  at  Sir  Wm,  Kay  &  Co.'s, 

Thomas  Johnston  &  Co.' 
Indorsed,  *  Thomas  Barrow, 

George  Geddes  &  Co. 
Samuel  RadcUffe* 
Both  the  said  bills  of  exchange  were  indorsed  and 
delivered  to  the  said  Robert  Williams  and  his  copart- 
ners, for  a  full  and  valuable  consideration  for  money 
paid  by  them. 

The  said  Robert  Williams  and  his  said  copartners 
did  not,  nor  did  either  of  them,  before  the  issuing  of 
the  said  commission  of  bankruptcy,  know,  believe,  or 
suspect  that  the  said  George  Geddes  was  a  partner  in 
the  firm  of  Thomas  Barrow  and  Company,  or  that  he 
was  a  partner  in  the  said  firm  of  Thomas  Johnston  and 
Company ;  but  believed  that  the  said  firm  of  Thomas 
Barrow  and  Company,  and«  the  said  firm  of  Thomas 
Johnston  and  Company,  and  the  said  firm  of  Geddes 
and  Companyi  were  composed  of  different  and  distinct 
persons. 

On  the  17th  day  of  September  1828  a  commission  of 
bankruptcy  was  issued  against  the  said  Thomas  Barrow 
and  George  Geddes^  by  the  description  of  Thomas 
Barrow  of  Manchester  in  the  county  of  Lancaster, 
and  George  Geddes  of  Stockport  in  the  county  of 
Chester,  commission  agents,  dealers,  chapmen,  and 
copartners,  lately  carrying  on  business  at  Manchester 
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aforesaid  under  the  firm  of  Thomas  Barrow  and  com-        \B%%. 
panyi  and  which  said  George  Geddes  lately  carried  on      Exwip 
the  business  of  cotton  manufacturer  at  Stockport;  and     J^^others. 
the  said   I^omas  Barrow  and  Georg0  Geddes  were 
duly  declared  bankrupts  under  the  said  commission. 

On  the  29th  day  of  January  1828,  a  commission  of 
bankrupt  was  issued  against  the  said  Thonms  John- 
stouy  by  the  name  and  description  of  Thomas  Jotm- 
ston  of  Cheapside  in  the  city  of  London,  warehouseman! 
carrying  on  business  in  Cheapside  aforesaid  iq  popart- 
nership  with  George  Geddes,  under  the  firm  of  Thomas 
Johnston  and  Company;  under  which  be  w^s  diily  de- 
clared a  bankrupt. 

On  the  1 8th  day  of  October  1828  the  said  Robert 
WilUi^ms  and  his  copartners  proved  under  the  commia- 
sion  against  the  said  Thomas  Johnston  for  the  sum  pf 
641/.  9s*i  being  the  amount  of  the  said  two  bills  of  ex** 
change. 

Before  the  35tb  day  of  March  1830,  two  diyidQ|i4s« 
one  of  S#.  6d.  in  the  pound,  and  another  of  M.  in  the 
pound  (being  together  the  amount  of  2«.  &d.  in  the 
pound)  were  declared  under  the  said  commission  against 
the  said  Thomas  John$toni  but  had  not  on  the  said 
25tb  day  of  March  1830  been  received  by  the  said 
Williams  and  Company,  although  they  might  haye 
received  such  dividend  if  they  h^d  applied  for  th^ 
same. 

On  the  25th  day  of  March  1830  the  said  Robert 
WUUams  and  his  copartners  proved  under  the  said  com- 
mission against  the  said  Thomas  Barrow  and  George 
Geddes,  against  the  separate  estate  of  the  said  George 
Geddes,  for  the  sum  of  5552.  l6s.  4«(.,  being  the  balapce 
of  the  said  two  bills  of  exchange,  after  deducting  from 

F  F  2 
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1832.        estate  of  the  said  George  Geddes;  or  whether  they  are 

ETraHtt      entitled  to  the  benefit  of  the  said  proof  against  the 

andothera     ^^^^  estate  of  the  said  Thomas  Barrow  and  George 

Oedde^,  atid  dlso  df  the  said  proof  against  the  separate 

estate  o^  the  said  George  Geddes^  without  being  put  to 

atiy  election. 

2,  Whether  the  said  proof  of  Williams  and  Company 
against  Barrow  and  Geddes  shotdd  be  reduced  to  556/. 
\%s.  2d,i  or  their  proof  against  G^efafef  increased  to  6411. 
9^.,  iii  respect  of  the  amount  of  JoAnsiofia  dividend." 

Sir  Edward  Sugden  and  Mr.  Wigram  for  the  ap- 
pellants. The  question  which  the  Court  has  to  deter- 
mine on  this  appeal  is^  Whether  these  bankers  have  a 
right  to  prove  against  both  the  joint  and  separate  estates. 
]!9ow  the  i^ule  in  bankruptcy  is,  that  the  joint  estate 
shall  be  applied  to  pay  the  joint  debts^  and  the  separate 
estate  to  pay  the  separate  debts.  There  is  no  instance 
of  double  proof  being  allowed  at  variance  with  this  rule. 
It  is  contended  on  the  other  side,  that  all  learned 
judges,  as  well  as  Sir  Samuel  RomiUy^  have  disapproved 
of  this  rule;  but  their  expressions  of  disapprobation 

only  serve  to  prove  the  existence  of  the  rule<     Like  the 
canon  of  descents  which  excludes  the  half  blood  from 

the  inheritance  (a)j  the  rule  is  disapproved  of ;  but  it 

must  prevail,  until  it  is  altered  by  the  legislature.     The 

riito,  il  is  true^  deprives  the  creditor  of  part  of  his 

common  law  right,  if  his  debtor  becomes  a  bankrupt) 

for  the  common  law  confers  a  priority  upon  the  dfligence 

Gff  tbe  creditor*   But  priority  cannot  exist  in  bankrupttcy ; 

and  it  Is  for  that  reason  a  rule  has  been  framed,  with  a 

(a)   Sir  W.  Blachtone  says,  that  those  who  disapprove  of  this  ide,  are 
ainciiQalDtedtHth^eictsims(^whxdiitisibu]ided^  See  2  Bl<  G^m*  m« 
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view  to  distribute  ttie  assets  with  perfect  equality  among       1 SS2. 
the  creditors.  Ttius  if  I  contract  for  a  joint  and  separate      £,  j^fftt 
liability^    I  cannot  have  them  both   in  bankruptcy;     Jdo^s* 
although,  at  law,  a  creditor  upon  such  a  contract  may 
take  both  joint  and  separate  property  in  execution. 
The  reason  is,  that  in  bankruptcy  the  fund  of  the  debtor 
is  no  hinger  open  to  the  diligence  of  the  creditor.    All 
litigation  is  at  an  end,  and  the  assets  must  be  divided 
equitably, — the  joint  fund  to  those  who  have  looked  to 
it  for  security, — and  the  separate,  to  the  creditors  who 
have  trusted  the  individual  partner. 

It  is  admitted  on  the  other  side,  that  where  several 
partners  constitute  one  firm,  there  cannot  in  such  case 
be  a  double  proof.  And  we  admit,  also,  that  where  the 
firms  are  distinct,  and  a  person  not  knowing  they  are  in 
any  way  connected,  deals  with  them  and  takes  the  se- 
curity of  both,  he  may  in  that  case  prove  against  both 
estates.  But  those  are  cases  in  which  each  of  the  firms 
constitutes  a  joint  estate,  or  where  there  is  an  additional 
partner*  There  is  no  case,  where  one  individual  con- 
stitutes a  nominal  firm,  and  is  at  the  same  time  a  part- 
ner in  another  firm,  in  which  double  proof  has  been 
allowed. 

But  then  they  contend,  that  there  should  be  double 
proof  in  this  case,  because  Geddes  carried  on  a  separate 
trade,  and  Messrs.  Williams  and  Company  had  no  notice 
of  his  connection  with  the  other  partners ;  and  it  is 
asked,  who  is  to  have  the  benefit  of  the  fraud  and  con« 
cealment  of  the  bankrupt,  in  not  disclosing  to  the  cre- 
ditors the  actual  state  of  the  partnerships  ?  Not  the 
bankrupt,  it  is  urged.  But  we  say,  that  the  bankrupt 
has  nothing  to  do  with  it;  the  contest  being  not  be- 
tween the  bankrupt  and  his  creditors,  but  between  two 
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1832.  particular  classes  of  creditors;  and  the  fraud  of  the 
^~^  bankrupt  cannot  affect  the  relative  rights  of  the  cre- 
¥^"       ditors  inter  se. 

In  order  to  explain  Ex  parte  Blackburn  {a),  it  has 
been  said^  that  by  proving  against  one  estate,  you  elect 
to  abandon  the  other.  But  how  can  that  be,  if  I  had  an 
original  right  against  both  estates?  Election  can  only 
arise,  where  a  party  has  a  right  against  one  only.  Ac* 
cording  to  this  argument,  if  A,  devise  his  real  and  per- 
sonal estate  to  £.,  and  B.  takes  the  personal  estate 
first,  he  forfeits  his  claim  to  the  real. 

Next,  it  is  said  to  be  the  rule,  that  where  C.  and  X>. 
are  partners  with  A.  and  £.,  the  joint  estate  of  C  and 
D.  will  go  over  to  the  joint  estate  of  A.,  £.,  C  and  D. 
We  deny  the  existence  of  any  such  rule.  If  I  am  a  part- 
ner in  20  joint  estates,  the  surplus  of  my  estate,  after 
paying  joint  debts,  goes  over  to  my  own  separate  estate. 
The  joint  estate  of  one  partnership  is  never  tiable  to  the 
joint  engagements  of  another. 

With  respect  to  the  authorities  that  may  be  cited  in 
support  of  our  argument,  Ex  parte  Husbands  {b)  is  de- 
cisive of  the  question;  the  very  point  has  been  raised, 
argued  and  decided  in  that  case.  Sir  A.  Petty  in  ob- 
serving upon  that  casein  bis  judgment  in  the  Court  of 
Review  (c),  says,  that  the  rule  we  contend  for  is  both 
arbitrary  and  unreasonable,  and  seems  to  think  that  it 
is;  not  warranted  by  any  principle  of  law.  But  you  can- 
not act  in  bankruptcy,  as  you  would  in  law;  for  all  com- 
petition is  stopped  by  the  commission,  which  prevents 
any  creditor  from  claiming  a  priority.  Sir  t/.  Crass, 
too,  in  his  remarks  upon  that  case  {d),  saysi  that  the  ere* 

{«)  10  Ves.  204.  (6)  2  G.  &  J.  4.  (c)  1  Dea.  &  C.  65. 

(d)  1  Dea.  &  C.  69. 


SITTINGS  AMER  TRINITY  TERM,  2  WILLIAM  IV.  429 

djtor  there  *'  took  a  bill  drawn  by  a  trader  upon  a  dor-  ISS2. 
mant  paxtner,  and  on  the  bankruptcy  of  both  partners,  Kz  parte 
the  creditor  then  knowing  of  the  partnership,  proved  the  and  others. 
bill  against  the  joint  estate. "  But  the  knowledge  at  the 
time  of  the  bankruptcy  is  nothing;  the  question  is, 
what  did  the  creditor  know  at  the  time  of  the  taking 
of  the  bill?  In  the  report  of  the  case  of  Ex  parte 
Husbands  in  Maddock*s  Reports  (a),  it  appears  that 
the  prayer  of  the  petition  was,  that  the  creditors  might 
prove  against  both  the  separate  estates,  as  well  as  the 
joint  estate, — or  that  they  might  be  at  liberty  to  elect  to 
transfer  their  proofs  from  the  joint  to  the  separate 
estates*  At  the  hearing  the  doubleproof  was  abandoned. 
In  the  same  case  on  appeal  (o  the  Lord  Chancellor  (i), 
the  petition  of  appeal  asks  also  for  double  proof.  It 
was  there  contended  by  Mr.  MotUagu  and  Mr.  Rose 
for  the  appellants,  that  the  petitioners^  being  ignorant 
that  the  drawer  of  the  bills  was  a,  partner  in  the 
firm  represented  by  the  acceptance,  were  entitled  to 
double  proof;  that  knowledge  of  the  fact,  after  they 
took  the  securities,  was  immaterial;  that  the  discovery 
of  the  dormant  partner,  gave  a  right  to  proceed  against 
both  partners;  and  proceeding  against  both  could  not 
affect  their  right  as  against  the  separate  estate  of  the 
acceptor,  to  which  they  had  given  credit.  But  Lord 
Eldon,  in  giving  judgment  in  that  case,  says;  "  It  does 
not  appear  to  me  that  this  case  ranges  itself  within  that 
class  of  cases>  in  which,  contrary  to  the  ordinary  rule 
in  bankruptcy,  the  holder  has  been  allowed. to  pursue 
tl^e  contract  appearing  on  the  face  of  the  bills,  and  to 
hsL^e  double  proof. " 
With  respect  to  the  question  of  the  party  being  a 

(a)  5  Madd.  419.  (6)  2  G.  &  Ji  4. 
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1832.  trader.  Lord  Eldon  aays  in  Ex  paHe  The  Bank  of 
El  parte  England  (a)|  *'  In  all  cases  in  which  the  holder  has  been 
^  o^tts.  2^^^  to  avail  himself  of  his  security  to  the  extent  of 
its  apparent  liability,  there  had  either  been  an  ignoranoe 
of  the  union  of  the  parties  in  one  partnershipi  or  a  sab- 
division  of  them  into  distinct  trading  establishments* 
Unless,  therefore,  this  case  could  stand  upon  the  dr- 
cumstance  of  Fisher  being  a  distinct  trader,  it  could  sot 
stand  at  all;  and  that  circumstance  resolves  Itself  into 
nothing  more  than  a  resort  to  his  separate  estate,  which, 
resorting  at  the  same  time  to  the  joint  estate,  it  creditor 
was  not  edtitled  to  in  bankruptcy.  The  petitioners 
therefore  must  elect. "  This  case  decides,  that  the  cir- 
cumstance of  merely  one  of  the  partners  being  a  sepa- 
rate trader,  makes  no  difference.  Unless  he  be  such 
separate  trader,  the  question  could  not  arise,  and  that 
which  merely  raises  the  rule  cannot  decide  it; 

Kot  one  of  tiie  remaining  cases  touches  the  question. 
Ex  parte  LaforeH  (b)  was  a  partnership  of  ibdr  per- 
sons, two  of  whom  were  engaged  in  a  separate  trade, 
and  the  other  two  iii  another  separate  trade.  One  of 
the  minor  firms  accepts  bills  drawn  by  the  other;  and 
tiie  holder  of  a  biD,  having  no  knowledge  that  these  two 
minor  firms  composed  one  aggregate  firm,  was  allowed  to 
prove  against  the  joint  estates  of  the  different  firms. 

The  case  of  Ex  parte  Benson  (c).  Sir  J.  Cross  says, 
in  his  judgment  in  the  Court  of  Review,  decides  the 
point  in  this  case.  But  no  two  cases  can  be  more  diffe- 
rent than  that  and  this.  In  Benson's  case  tiiree  persons 
were  engaged  in  one  partnership,  and  two  of  them  in 
another  distinct  trade.  The  other  partner  drc#  a  bill 
#hich  was  indorsed  by  these  two;  the  holder  of  the  bill, 

(a)  2  Rose,  62.  (&)  1  C.  B.  L.  26).  (0  IbM.  263. 
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being  ignorant  that  the  three  persons  weEa>^onnected       ^^^^- 
in  one  partnership^  was  permitted  to  prove  against  the      Ez  parte 
joint  estate  of  the  two^  and  the  separate  estate  of  the     and  others. 
other. 

In  £r  parte  Bigg  {a),  and  Ex  parte  The  Bank  qf 
England  {b),  it  is  sui&cient  to  sajr,  that  the  proof  wail 
refused.  There  is  not  a  word  in  any  of  these  daaes^ 
that  can  support  the  position  contended  for  by  the 
other  side.  In  all  the  casesj  Lord  Eldon  unifcNrmly 
winds  up  his  judgment  by  reiterating  the  nlle.  Thus» 
in  Ex  parte  Benson  (c)f  he  says^  **  The  principle  seems 
obiioiis;  yet  in  bankruptcy^  for  some  reason  not  very 
iDtelliglblei  it  has  been  said  the  creditor  shall  not  hilve 
the  benefit  of  the  caution  he  has  used.  I  never  could 
see  why  a  creditor,  having  both  a  joint  and  a  several 
security,  should  not  go  against  both  estates;  but  it  is 
aetded  that  he  must  elect.*'  In  Ex  parte  Bigg^  the 
party  was  not  a  distinct  trader;  in  Ex  parte  The  BaHk 
qf  England^  he  was* 

Ew  parte  Adam  (d)  is  the  only  case  that  remains  to 
be  noticed.  There  five  partners,  trading  under  one 
firm,  drew  a  bill  on  two  of  the  members  of  the  part- 
nership*  who  carried  on  a  distinct  trade  undet  another 
firm;  and  the  holder  of  the  bill,  being  ignorant  of  any 
oonneetion  between  these  different  firms^  was  permitted 
to  prove  against  the  joint  estate  of  the  five^  and  the 
joint  eatate  of  the  two.  Lord  Eldon,  in  giving  judg^ 
ment  in  that  case^  toys  (e\  "  Here  being  an  express 
bargain  for  double  security,  the  piarties  ^e,  I  thinks 
entitled  td  it^  the  houses  being  distinct;  Iherefote  this 
is  not  within  the  rule  of  election,  where  five  jointly  and 

(a)  2  tloae,  37.  (b)  Ibid.  82.  (c)  10  Ves.  109. 

(d)  1  Ve^.  &  B.  493 ',  %  Rose,  36.  (ej  1  Ves.  &  B.  49^4 
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IS32,  severally  contracted,  but  not  as  persons  engaged  in 
J,  '  different  houses  and  trades/'  The  joint  estate  of  the 
Moult        ^q   |||  i]^q^^  case,  was  not  die  same  estate  as  that  of 

and  others. 

the  five ;  for  the  surplus  would  go  over  to  the  separate 
estate  of  each  individual  partner.  It  is  not  therefore  a 
d!otfi/^^ro^  against  the  same  estate.  But  in  all  cases, 
like  this  before  the  Court,  the  proof  would  be  double 
against  the  same  estate ;  there  would  be  a  competition 
between  the  joint  and  separate  creditors  of  the  same 
person.  This  would  be  quite  contrary  to  the  acknow- 
ledged rule  in  bankruptcy, — that  you  cannot  go  against 
the  same  individual  upon  a  joint  and  separate  security, 
and  that  there  can  be  no  competition  between  joint  and 
separate  creditors. 

Mr.  Montagu  for  the  respondents.  In  cases  of  this 
nature,  there  are  two  rules  in  regard  to  proofs;  the  one 
relating  to  election^  and  the  other  to  double  proof. 
These  rules,  though  perfectly  dbtinct,  have  been  so 
confused,  as  to  occasion  some  apparent  difficulty,  where 
none  really  exists. 

With  respect  to  eleeUon,  the  rule  is,  that  where  a 
creditor  has  a  joint  and  separate  security,  he  must 
elect  whether  he  will  prove  against  the  joint  or  separate 
estate,  if  he  knew,  when  he  accepted  the  security,  that 
the  separate  debtor  was  also  one  of  the  joint  debtors. 
Ex  parte  Rowldndson  (a),  Ex  parte  Bond  (i),  Ex  parte 
Parmintery  Ex  parte  Abingdon^  and  Ex  parte  Banks  (c)^ 
Ex  parte  Blankehhagen{d)^  Ex  parte  Butlen  {e\  Ex 
parte  Close  (f),  Ex  parte  Hay  (g)^  Ex  parte  Masson{K)* 

(a)  3  P.  Wms.  406.  (6)  1  Atk.  98. 

(c)  Cited  in  Ex  parte  B(md.  (d)  1  Cooke,  264.  (e)  Ibid. 

(/)  2  BrowD,  696.  (g)  15  Ves.  4.  (hj  1  Rose,  160; 
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The  principle  on  which  this  rule  is  founded  is^  the  1832. 
supposed  analogy  to  proceedings  at  law,  where  a  joint  ETparte 
and  several  creditor  cannot  maintain  both  a  joint  and  ^^othen 
separate  action  against  his  debtors.  But  this  sup- 
posed analogy  fails  to  support  the  rule.  For  though  a 
creditor  at  law  cannot  bring  a  joint  action,  and  also 
separate  actions  against  the  parties  bound  to  him  on  a 
joint  and  several  security,  yet  he  may  sue  out  execu- 
tion in  a  joint  action  both  against  the  joint  and  separate 
effects  of  the  defendants.  The  inability,  therefore,  to 
sue  the  parties  jointly  as  well  as  separately,  does  not 
deprive  the  creditor  of  his  double  remedy  against  the 
joint '  and  separate  property  of  his  debtors, — but  is  in- 
tended to  prevent  the  creditor  from  harassing  each  ot 
his  debtors  with  two  actions,  when  he  can  attain  his 
object  by  one.  Lord  Thurhw  always  viewed  the  matter 
in  this  light,  and  thought  that  a  joint  creditor  ought 
not  to  be  deprived  of  his  right  to  enforce  judgment 
under^  a  statutable  execution,  in  the  same  mode  as  he 
would  have  been  entitled  under  a  common  law  execu- 
tion, by  proceeding  against  both  the  joint  and  separate 
estatea  of  his  debtors:  Ex  parte  Cobham{a)y  Ex  parte 
Heyden{b)t  Ex  parte  Hodgson  (c),  Ex  parte  Pdge{d)^ 
Ex  parte  Hmtan  (e),  Ex  parte  Copland  (/).  Lord 
Eldon^  too,  upon  several  occasions  (g),  expressed  his 
disapprobation  of  the  rule  in  bankruptcy  that  prevents 
a  creditor,  having  both  a  joint  and  several  security,  from 
going  against  both  estates.  The  only  intention,  in  re- 
ferring to'diis  rule  respecting  election,  is,  to  show  that, 
tlie  Court  has  never  been  disposed  to  extend  it. 

(a)  1  Bro.  576.  (6)  1  C.  B.  L.  254.  (c)  2  Bro.  5. 

(d)  2  Bro.  119.  (0  Ibid.  120.  (/)  1  C.  B.  L.  236. 

(g)  Es  parte  Bevan,  9  Yes.  223 ;  10  Ves.  1 17. 
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183^.  In  regard  to  double  proof ,  the  rule  is  this.    The 

^^^      bolder  of  a  bill  drawn  by  one  firm  upon  another  dbfjnct 

d'^^  firm,  consisting  partly  of  the  same  membersj  i^  entitled 
to  prove  against  both  estates,  if  the  holder  took  the 
bin  without  notice  that  the  two  firms  consisted  partly 
pf  fhe  saine  members.  To  show  that  this  is  the  ni]e» 
it  will  be  necessary  to  consider,  Ist,  the  cases ;  ^ly, 
the  dicta:  and  Sdly,  the  principle  on  which  they  are 
founded. 

Ist,  As  to  the  cases.  In  Ex  parte  Lqfbresi  (a), 
A,  Careon  and  R»>  W*  Johnsam  parried  on  business  at 
Prentford  as  apothecaries.  Coreom  was  also  a  part;- 
u^r  with  J.  Gordon  in  a  distillery;  and  Cordon  and 
Gordon  were  likewise  engaged  in  partnership  with 
Whincup  aud  Griffin^  as  soap  manu£usturers.  There 
wens  thus  three  distinct  houses  of  trade,  and  the  finas 
were  '^  Cor4o»  and  Jokneon,'  ^*  Careen  and  Gordwe!* 
and  *'  WMneup  and  Griffin.^  Careon  and  Gardtm 
drew  ^  biU  payable  to  their  order  on  Whincttp  and 
Grfjffinf  for  ZSSf^  2e,  44*^  which  was  duly  indorsed  and 
accepted  \  and  it  was  diacountf  d  by  Jjqforeet^  who  did 
upt  know  of  any  partnership  betweeu  Careon  und  Gar^ 
dons  and  Whincnp  and  Gr\ffin,  Lord  Loughborough 
ordered  that  the  Commis8i0ner8  should  inquire  whether 
the  petitioneri  at  the  time  of  ticking  the  bill,  knew  that 
Corwn  and  Gordon  and  Whincup  and  Gr\ffin  were 
^noemed  in  on^  partnerships  and  if  he  did  not  know 
it|  thei^  that  he  might  prove  against  the  respective 
joint  estates  of  Careon  and  Gardon^  and  of  Whimeup 
and  Griffin.  In  that  case,  then,  the  two  requisites  con- 
curred,   to  entitle  the  bill-holder  to  double    proof, 

(a)  I  C.  B.  L.  266. 
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namelyi   two  distinct  firmsj  and  want  of  notice  that       }^S2, 
there  was  any  connection  between  them.  E«pi^ 

In  Ew  parte  Benson  (a),  the  bankrupts  B.  Marshy  M  puSw 
fF.  JSoghionp  and  J»  Hoghion,  were  partners  in  a  cotton 
manufactory,  and  W.  and  J.  Hogkian  were  also  en-* 
gaged  in  a  separate  business  as  grocers.  W.  and 
X  Hoghtan  remitted  to  the  petitioner  a  bill  drawn  by 
B.  Marsh  in  their  favour  upon  one  Addis;  the  peti- 
tioner being  ignorant  that  B.  Marsh  had  any  connection 
in  trade  with  the  Hoghtons.  And  it  was  ordered,  tb^it 
the  petitioner  should  be  admitted  to  prove  both  against 
the  joint  estate  of  W.  and  J»  Hoghtan^  and  the  separate 
estate  of  B.  Marsh.  The  two  requisitesi  of  distinct 
firmsi  ai^d  want  of  noticei  also  concurred  in  this  casct 

Jn  the  next  case  of  Ex  parte  A^m  {b\  fiye  persoi)S| 
trading  together  under  the  firm  of  Cooie  Sf  Co.,  drew  a 
bill  on  two  of  the  partnerS|  who  carried  on  a  distinct  trad^ 
under  the  firm  of  Harrison  and  Goss*  The  bill  ci^me 
into  tb0  bands  of  ^he  petitioner,  without  any  knowledge 
on  his  part  of  die  connection  between  the  parties.  And 
on  this  ground  Lord  Eldon  held|  that  he  was  entitled 
to  prove  against  both  estates.  Here  again,  it  will  be 
observed,  there  were  two  distinct  firms,  as  well  as 
want  of  notice  on  the  part  of  the  biIl*holder. 

In  Ex  parte  Bigg  (e)  there  were  also  five  persons  trading 
under  the  firm  of  Harrison  &  Co.,  of  which  firm  Samuel 
Cooie  was  one.  Cooke  drew  a  bill  upon  Harrison  &  Co., 
which  they  accepted;  and  the  holders,  who  were  Coole'n 
private  bankers,  discounted  the  bill  for  him.  Cooie^ 
however,  was  not  a  distinet  trader,  and  tb9  bill-holders 
were  not  ignorant  that  Cooke  was  inebtded  in  the  firm 
of  Harrison  ^  Co.     Lord  Eldon  therefore  held,  that 

(a)  1  C.B.L.   65.  (ft)  2  Rose,  36.  (c)  Ibid.  37. 
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1832.       in  this  case  the  holders  of  the  bill  were  not  entitled  to 


Ex  parte      double  proof. 

and  o^era.  '"  ^^  parte  The  Bank  of  England  (o),  three  persons 
trading  under  the  firm  of  Graves,  Sharp,  and  Fisher, 
indorsed  a  bill  over  to  Fisher,  one  of  the  partners^  who 
was  also  a  distinct  trader^  and  kept  a  separate  account 
with  the  Bank^  where  Fisher  dbcounted  the  bill  and 
•  indorsed  it.  The  Bank  knew  of  the  partnership  of  the 
parties^  butTefused  to  discount  the  bill^  unless  Fisher 
also  indorsed  the  bill  in  his  separate  capacity.  And 
Lord  Eldon  gave  .also  a  similar  judgment  in  this  case, 
namely,  that  the  Bank  were  not  entitled  to  prove  against 
both  estates^  but  must  elect  (6). 

In  Ex  parte  Walker  {c),  four  persons,  Ford,  Price, 
Cross,  and  Gilbert,  were  jointly  interested  in  a  cargo, 
Ford  being  a  rope-maker,  and  Price  and  Cross  ship- 
brokers.  Ford  drew  a  bill  on  Price  and  Cross  in  favour 
of  Wensley  &  Co.,  the  consideration  for  which  was 
goods  supplied  for  the  joint  adventure,  in  which  the 
payees  knew  .the  parties  to  be  jointly  interested.  '  It 
was  contended  here,  that  this  was  not  a  bill  of  one  part- 
ner upon  the  firm,  but  one  of  several  partners  drawing 
upon  two  other  partners,  a  distinct  house,  and  there- 
fore clearly  establishing  a  double  security.    And  Loird 

(a)  2  Rose,  82. 

(hi)  The  distinguishing  feature  of  the  case  of  Ex  faru  The  Bank  of  Eng- 
land, and  the  distinction  also,  which  was  mainly  relied  upon  in  argument* 
was,  that  the  Bank,  previous  to  diaeoantbg  the  bill,  accoiding  to  their 
usual  practice,  required  the  individual  indorsement  of  Fisker,  the  person 
discounting  it  with  them,  and  thereby  raised  a  contract  for  double  security. 
But  Lord  Eldon  thought,  that  the  practice  of  the  Bank  did  not  vary  the 
nature  of  the  bill  from  what  it  substantially  was,  namely,  a  joint  and  several 
security ;  which,  in  bankruptcy,  was  confined  to  a  right  of  election  against 
the  joint  or  the  separate  estate. 

(c)  I  Hose,  441. 


Lf 
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iEr/tfon  •  assented  to  the  distinction,   and  allowed  the        1832. 
double  proof  against  the  separate  estate  of  Ford,  and      EiTparte 

the  joint  estate  of  Price  and  Cross.  ^^V*"^ 

**  and  othen. 

In  Ex  parte  Liddel  (a),  three  persons,  Hitchcock, 
Grovesy  and  De  Pradoy  traded  at  Hull  under  the  firm 
of  Crroves  &  Co.,  one  of  whom,  De  Prado,  resided  in 
London.  Keys  received  a  bill  for  goods  sold  to  the 
firm,  drawn  by  Groves  &  Co.  upon  De  Prado,  being 
ignorant  that  De  Prado  was  one  of  the  firm.  Groves 
being  a  minor,  separate  commissions  issued  against  De 
Prado,  and  against  Hitchcock,  and  an  order  was  made 
under  each  commission  for  keeping  distinct  accounts  of 
the  joint  and  separate  estate.  Keys  took  advantage  of 
this  order,  by  proving  against  the  joint  estate  under 
each  commission ;  insisting  upon  such  proof,  not  by  fi>rce 
of  the  contract  upon  the  bill, — which  would  have  enti« 
tied  him  to  prove  against  the  joint  estate,  and  also 
against  the  separate  estate  of  De  Prado, — but  of  the 
contract  by  operation  of  law,  either  including  or  reject-* 
ing  a  dormant  partner.  He  clakned  afterwards  to  prove 
against  the  separate  estate  of  De  Prado.  But  Lord 
Eldon  said,  that  as  he  had  ''modelled  his  proof  upon 
the  right  which  the  law  gave  him,  either  of  confining 
his  claim  to  the  visible  members  of  a  partnership,  or  of 
extending  it  to  the  dormant,  he  had  made  a  deliberate 
and  conclusive  election.  Adopting  the  aggregate  lia- 
bility  of  all  his  debtors,  he  is  excluded  now  from  re- 
sorting to  them  individually*^  (6). 

(a)  2  Rom,  34. 

(b)  Itis  very  difficult  to recoDcUe  this  decision  of  Lord  £/<2on's  withiiissub- 
sequentdecision^ii  £i  par tt  Adam,  1  Ves.  &  B.  493 ;  (w^anU,  p.  431, 435;) 
and  be  himself  seems  to  have  expressed  some  doubt  in  that  case,  whether 
be  correctly  applied  the  principle,  on  which  the  role  of  election  of  proof  is 
foondad,  to  the  facts  of  the  case  of  £x  parte  Liddel.    Keyt,  it  appears,  sold ' 

VOL,  IL  O  O 
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l&SB.  In  the  remaiiiiDg  case  of  Ex  parte  Husbands  (a),  J. 

;^~^  and  P.  Blackburn  carried  on  the  business  of  shifAuUd^ 
JlVihm.  ^''  **  Plymouth,  under  the  firm  of  "  Isaac  Blackburn^'* 
and  drew  a  bill  in  that  name  or  firm  on  P.  Blackburn,  who 
carried  on  the  separate  business  of  a  merchant  in  Lour 
don  in  his  own  name.  The  bill-holder  knew  not,  when 
he  took  the  biU.  that  Isaac  and  Peter  were  in  partner- 
ship ;  but  he  knew  it,  before  he  proved  against  the  jwit 
estate,  under  a  joint  commission  issued  against  them. 
He  petitioned  afterwards  to  prove  against  the  separate 
estate  of  Peter,  in  addition  to  his  joint  proof.  The 
Vice-Chancellor  thought  he  had  no  right  to  do  so,  on 
the  ground  that  he  had  made  a  conclusive  election  to 
prove  against  the  joint  estate  (&)•  And  Lord  Eldon, 
on  appeal,  says,  ^^  It  does  not  appear  to  me,  that  this 
case  ranges  itself  within  that  class  of  cases  in  which, 

goods  to  Grcvtt  k  Co.,  not  knowing  that  De  Prado  was  a  secret  partner ; 
1m  had,  therefore,  upon  his  mere  contract  fot  goods  sold  and  delivered,  a 
light  to  piove  either  nnder  the  joint  or  the  separate  estate.  But  he  tekea  a 
hill  for  the  amount  drawn  by  Groves  &  Co.  upon  De  Prado,  being  still 
ignorant  that  De  Prado  was  a  partner  in  the  house  of  Grove*  &  Co.  Why 
shoeld  he  therefore,  by  proving  first  against  the  joint  estate  of  the  diawen* 
he  held  to  have  "  made  a  deliberate  and  conclusive  election,"  and  to  hafe 
waived  his  right  of  double  proof,  given  by  the  law  of  bankruptcy  to  eveiy 
creditor  who  takes  a  bill  drawn  by  one  firm  upon  another,  without  notioe  of 
aay  eennecdon  between  the  firms?  The  same  reasoning  would  i^y  to 
every  case  where  the  bill-holder  is  ignorant  of  the  partnership  between 
difierent  parties  to  a  bill,  and  chooses  to  prove  against  the  joint  estate  of 
the  aggregate  firm,  before  he  exerciBes  his  right  of  proving  against  the  estate 
ef  the  minor  firm. 

(a)  5Madd.419;  2  G.  &  J.  4. 

(b)  According  to  Ex  parte  Enderby,  2  B.  &  C.  389,  and  Smithy.  Watmn, 
ibid.  401,  the  partnership  property  of  J,  and  P.  Blachimm  woold  now, 
under  the  circumstances  of  the  above  case,  be  considered  as  in  the  order 
and  disposition  of  Isaac  Blackburn,  and  forming  part  of  his  separate  estate. 
Proof,  therefore,  against  the  separate  estate  of  the  only  ostensible  partner, 
would  now  give  the  creditor  the  same  benefit  as  a  proof  against  the  joint 
estate. 
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contrary  to  the  or4inary  rule  in  bankruptcy^  the  holder        1^^^* 
has  been  allowed  to  pursue  the  contract  appearing  on      £>  parte 
the  face  of  the  bill,  and  to  have  double  proof/*  (a)  ^  ^^ 

These  are  the  cases  where  the  point  has  been  de* 
cidedft    I  come  now  to  the  dicta  on  the  subject. 

In  Esc  parte  Bonbonus  (fi),  Lord  Eldon  says,  *'  There 
have  been  many  casesi  particularly  in  the  bankruptcy 
o{  Burton,  Forbes,  and  Gregory,  where  three  or  more 
parties  being  also  concerned  in  other  trades^  the  pap^r 
of  one  firm  was  given  to  the  creditors  of  another }  and 
they  were  permitted  to  take  dividends  from  both 
estates." 

In  Ba  parte  Husbands,  already  cited^  Lord  Eldon 
says,  "  It  is  clear,  that  where  a  party  takes  a  bill,  drawn 
by  sonie  members  of  a  firm,  carrying  on  a  distinct  trade, 
on  the  firm,  in  ignorance  that  the  drawers  constitute 
part  of  the  firm  of  the  acceptors,  proof  is  admitted 
against  both  the  drawers  and  acceptors."  This,  then^ 
is  the  rule  established  on  the  authority  of  all  the  cases. 

It  is  not,  however,  merely  upon  decisions,  and  dicta, 
that  the  rule  is  established,  but  it  is  founded  also  upon 
principle.  For  when  a  creditor,  taking  a  bill  from  his 
debtor,  has  been  misled  by  the  concealment  of  facts, 
with  which,  if  he  had  been  acquainted,  he  would  pro* 
bably  not  have  taken  it,  it  is  not  the  creditor,  but  the 
debtor,  who  should  suffer. 

In  Ex  parte  SiUUoe  (c).  Lord  Eldon  says,  '^  I  weU 
remember  the  case  of  Shaieshaft,  Stirrup,  and  SaUs* 

(a)  Id  this  case  of  Ex  parte  Hutbands,  there  was  certaiDly  nothing  ap- 
peiring  on  the  face  of  the  bill  to  induce  the  holder  to  suppose,  that  any 
other  parties  were  liable  to  him  than  Itaae  Blackburn  and  Peter  Blacldmmf 
m  their  separate  and  individual  characters.  This  was,  therefore,  the  only 
contract  which,  by  yirtue  of  the  Wl,  the  holder  had  a  right  to  pursue. 

(6)  8  Ves.  546.  (c)  I  G.  &  J.  383. 

qq2 
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ISSfS^       bury.    There  nvere  four  or  five  persons  in  a  partner- 
£j^^^.      ship;  some  of  them  carried  on  business  at  Liverpool, 
M^^di^^  .    some  in  other  places ;  and  the  creditors  would  take  it 
for  granted  they  were  different  firms,  though,  in  point 
of  fact,  they  were  so  many  wheels  of  one  machine. 
Another  relaxation  of  the  rule  (a)  was  therefore  ad- 
mittedi  that  where  there  is  a  demand  arising  firom  a 
dealing  by  the  partnership  in  a  distinct  trade,  pibof 
might  be  admitted."     Where,  indeed,  the  holder  b' 
aware  of  the  identity  of  the  parties  when  he  takes  the 
bill,  then  what  Lord  Eldon  says  iii  Ex  parte  Bigg  {b) 
confirms  the  principle  on  which  the  rule  is  founded. 
"  Where  the  object  appears,"  he  says,  "  to  give  the 
bill  a  character  of  respectability,  by  such  distribution  of 
the  names  of  a  partnership,  the  Court  has  said,  that 
the  parties  to  such  an  arrangement  shall  not  avail  them- 
selves of  it,  agaiiist  their  knowledge  of  the  method  In 
which  the  obligation  of  the  firm  ought  regularly  to  be 
created." 

Having  now  considered  the  decisions  and  dicta,  as 
weW  as  the  principles,  on  which  the  rule  is  founded,  let 
us  Apply  the  rule  to  the  present  case.  The  bill  in 
this  case  was  drawn  by  T.  Barrow  &  Co.,  and  indorsed 
O.  Geddes  &  Co.,  the  holder  being  in  perfect  ignorance 
thjEit  Geddes  was  a  member  of  the  firm  of  T.  Barrow  & 
Co.  Here,  therefore,  both  the  requisites  concur:  1st, 
distinct  houses  of  trade ;  iSdly,  no  knowledge  of  the 
bill-holder,  that  the  members  of  the  different  firms  were 

(a)  The  rule  there  alluded  to  by  Lord  Eldon  is  not  the  role  which  is  the 
subject  of  the  argument  in  this  case ;  but  another  nile  in  bankruptcy,  "  that 
a  partner  in  a  firm,  against  which  a  commission  of  bankrupt  issues,  shall 
not  prove  in  competition  with  the  creditors  of  the  firm." 

(h)  2  Hose,  37. 
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in  any  way  connected.  It  seems  extraordinary,  theni  1^^^* 
that  there  should  have  been  a  difference  of  opinion  ex  parte 
among  the  judges  in  the  Court  of  Review  uponthis  sub-  ^^  o^^s. 
ject ;  which  it  will  now  become  necessary  to  inrestigate. 
The  Chief  Judge  says,  that  "  the  rule  appears  to 
have  been  first  laid  down  by  Lord  Tcdbotf  in  Ex  parte 
Rowlandson  {a),  where  the  question  arose  upon  a  joint 
and  several  bond;  and  it  was  held^  by  analogy  to  the 
common  law,  that  the  creditor  must  elect."  But  his 
Honour  here  refisrs,  not  to  the  rule  as  applicable  to 
double  proof,  but  to  the  rule  in  cases  of  election,  which 
is  not  applicable  to  the  present  case.  His  Honour 
thinks,  that  the  cases  of  Ex  parte  Lqforesi  (6),  Mx 
parte  Benson  (e),  Ex  parte  WalkeTf  and  Ex  parte 
Wenslay  (d),  are  not  applicable  to  this  case, — ^on  the 
ground  that  they  were  not  cases  of  double  proof  against 
the  same  party,  but  rather  of  distributive  proof  against 
the  different  members  of  one  partnership;  and  that  the 
attempt  made  here  is,  to  prove  the  same  debt  twiee 
against  the  same  party.  But  in  Ex  parte  Lctforest.^e 
proof  was  ordered  against  the  joint  estate  of  Corion  and 
Gordon^  and  against  the  joint  estate  of  Whincup  and 
Griffin^  which  firm  consisted  partly  of  Corson  and 
Gordon  f  and  it  was  ordered,  only,  on  the  ground  that 
there  were  two  distinct  firms,  which  the  bill-holders  did 
not  know  were  connected  with  each  other.  In  the 
present  case,  we  seek  to  prove  against  the  joint  estate  of 
T.  Barrow  &  Co.,  the  acceptors,  and  also  against  the 
estate  of  G.  Geddes,  the  indorser,  for  the  same  reasoosi 
namely,  because  the  firms  are  different,  andthe  peti* 
tioner  had  no  notice  that  the  persons  composing  them 

'  (o)  3  P.  Wms.  405.  (6)  1  C.  B.  L.  266;  ante,  434. 

(c>  1  C.  Br  L.  268 ;  ante,  435.       \d)  I  Rose,  441 ;  ante,  436. 


and  others* 
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1832.  ^^^  ^^^^  same.  So,  in  like  manner,  in  Ex  parte  Ben- 
J""""~  son  (a),  the  proof  was  ordered  against  the  joint  estate 
MQ«ri.T^  of  W.  and  J,  Hoghtoti,  and  against  the  separate  estate 
of  B.  Marsh ;  because  there  were  two  firms,  and  the 
same  want  of  notice  on  the  part  of  the  bill-holders.  So, 
also,  in  Ex  parte  Walker  and  Ex  parte  Wenslat/{b), 
the  proof  was  ordered  against  the  separate  estate  of 
Fcrd  the  drawer,  and  the  joint  estate  of  Price  and 
Cross  the  acceptors;  because,  as  Ford  and  Price  and 
Cross  carried  on  separate  trades,  that  was  held  to 
establish  a  case  of  double  security,  notwithstanding  the 
bill-holder  knew  that  those  three  persons  were  inter- 
ested with  another  person  in  a  joint  adventure.  It 
seems  difficult,  therefore,  to  understand  what  is  meant 
by  these  being  cases  of  distributive  proof  against  dif- 
ferent members  of  the  same  partnership;  as  in  each  of 
these  cases  there  were  more  partnerships  than  one. 

Then,  as  to  what  his  Honour  says,  that  the  proof 
here  proposed  to  be  made  is  twice  against  the  same 
party;  the  answer  is,  that  the  application  is  not  to  prove 
twice  against  T.  Barrow  &  Co.,  or  twice  against  G, 
Geddes ;  but  once  against  T.  Barrow  &  Co.,  and  once 
against  G.  Geddes* 

His  Honour  adds,  that  the  only  case,  to  support  such 
right  of  proof  as  we  here  contend  for,  is.  Ex  parte 
Adam  (c),  and  that  the  proof  there  was  against  two 
Joint  estates,  and  not  against  a  joint  and  a  separate 
one.  Now,  in  that  case  the  proof  was  ordered  against 
the  estate  of  the  four  partners,  and  against  the  estate  of 
two  of  the  firm  of  the  four  carrying  on  a  distinct  trade. 
So  here,  the  proof  that  is  claimed  is  against  the  estate 
of  the  twO|  and  alao  against  the  estate  of  one  of  the 

(a)  Ant9, 436.  (b)  Ante,  436.  (c)  1  V.  &  B.  493.      . 
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fimi  of  the  two  carrying  on  a  distinct  trade.    The  only  1832. 

difference  is  in  the  number  of  persons  engaged  in  the  iBxpuib 

^gregate  and  minor  firms ;  but  the  principle  is  the  |^^^^ 


His  Honour  then  refers  to  Ex  parte  Bigg  (a),  but 
saysy  that  the  circumstances  of  that  case  do  not  fiimish 
grounds  applicable  to  this;  because  there,  aUhaugh 
ike  trade  was  dutinetj  the  creditor  knew  of  die  con^ 
nexion.  There  seems  to  be  some  mistake  either  in  his 
Honour's  statement,  or  in  the  report  of  his  Honour's 
judgment  (6);  because  in  the  report  of  Ex  parte  Bigg 
it  is  expresdy  stated,  that  Coaie  was  not  a  distinct 
trader ;  which  explains  the  observatioa  made  by  Lord 
Eldon  in  the  conclusion  of  the  report,  as  a  reason  ^y 
there  should  not  be  a  double  proof. 

His  Honour  Ihen  mentions  the  case  of  Ex  parte  The 
Bank  ofEngland^  where  he  says,  ^^  the  party  to  the  bill 
was  a  distinct  and  separate  trader,  yet  he  was  hrid  not 
to  be  entitled  to  double  proof."  But  that  case  was 
deariy  not  within  the  rule  admitting  tiie  right  of  doable 
proof;  because  the  bank  knew  that  Flsker  was  a  mem- 
ber of  the  firm  of  Graves ^  Sharp,  and  Fisher » 

His  Honour  then  says,  ''I  do  not  propose  to  rest  my 
judgment  on  tiiat  distinction,  but  upon  the  rule  of  prae- 

(a)  2  Rose,  38. 

(6)  In  the  teport  of  his  Honour's  judgment  in  Ex  parte  Moult,  as  gtveki 
in  1  Dea.  &  C.  61,  the  following  is  the  pattage  that  relates  to  his  notice  ef 
Ex  part§  Bigg  t — "The  next  case  is  that  of  Ex  parte  Bigg,  and  is  one  of  a 
separate  security  by  an  individual  partner.  But  the  circumstances  of  that 
case  do  not  furnish  a  decisive  answer  to  the  question ;  for  there  the  drawer 
nf  the  Wl  tooj  9Mt  a  dUtinet  trader,  and  the  creditor  knew  of  the  connexion 
of  the  parties ;  whereas  the  holder's  ignoranoe  of  tiiat  fact  was  dwelt  upon 
by  fhb  Chancellor  in  Ex  parte  Adam,  as  the  ground  of  his  judgment.  At 
the  same  time  it  must  be  observed,  that  Lord  Eldon'E  language  in  Ex  parte 
Bigg  points  dixecUy  to  the  distinction  taken-  by  Mr.  Wigram, " 
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18d2.  tice, -which  is  said  to  be  arbitrary,  and  not  dependmg 
£x  paitB  upon  reasoning ;  and  that  it  is  in  vain  to  look  to  reaison- 
uido^on.  ^^S  ^^^  ^^  extent  of  the  rule,  or  the  exception;  tfiat 
the  practice  limits  the  rule  and  the  exceptions. "  This, 
I  confess,  I  do  not  understand  (a):  there  is,  what  has 
been  called  an  arbitrary  rule;  but  it  is  not  called  so,  in 
regard  to  the  rule  as  to  double  proof,  where  the  debtor 
has  misled  the  public ;  but  to  the  case  where  a  debtor 
gives  a  bill  to  his  creditor,  the  creditor  knowing  that 
the  different  parties  to  the  bill  are  members  of  the 
same  firm* 

The  Chief  Judge  in  conclusion  says,  "  the  case  of  Ex 
parte  Husbands  {b),  is  decisive.  The  creditor  was 
there  ignorant  of  the  connexion  of  the  parties;  yet  Sir 
J.  Leach,  and  Lord  Eldon,  although  they  differed  on 
some  points,  agreed  that  the  double  proof  could  not  be 
allowed. "  But,  upon  referring  to  the  judgment  of  the 
Vice-chancellor  in  5  Madd.  419,  it  will  appear,  that  the 
only  reason  for  his  judgment  was,  that  the  application 
was  too  late;  and  upon  referring  to  the  judgment  of 
Lord  Eldon  in  S  G.  &  J.,  it  will  appear,  that  he  also 

(a)  In  1  Dea.  &  C.  62,  the  language  which  his  Honour  uses  in  notic- 
ing this  rule  of  practice,  is  as  follows :— «"  Bat  it  would  be  vain  to  attempt 
to  settle,  by  reference  to  principle,  the  exceptions  to  a  general  rule  admitted 
to  be  arbitraiy,  and  to  have  no  sound  principle  to  rest  upon.  The  practice 
which  has  established  the  rule  must  also  settle  its  limits. "  The  rule  which 
his  Honour  hefe  alludes  to  is  evidently  the  rule  mentioned  by  him  in  the 
previous  part  of  his  judgment,  namely,  that  a  joint  and  separate  creditor 
must  elect  whether  he  will  prove  against  the  joint  or  separate  estate,  and  that 
he  cannot  prove  against  both.  The  cases  where  double  proof  is  admitted, 
on  the  ground  of  distinct  firms,  and  the  bill-holder's  ignorance  of  any  con- 
nexion between  them,  the  Chief  Judge  treats  as  an  exception  to  the  rule; 
while  Mr  .Montogu  in  his  argument  ranges  them  under  another  and  inde- 
pendent rule,  defining  the  right  of  double  proof.  This  may  explain  some 
apparent  ambiguities  in  his  argument  where  be  talks  generally  of  thi  ruU: 

{h)  5Madd.  A19,  2  G.  &  J.  4;anttfi  496. 
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thought  it  was  too  kte  to  alter  the  election  which  the        1832. 
creditor  had  made  {a).  EjTpwte 

Sir  G.  Rose  concurred  in  opinion  with  the  Chief  ^^oSii. 
Judge;  and  after  distinguishing  the  different  rights  of 
creditors  proceeding  at  law,  and  proceeding  under  a 
commission,  his  Honour  says,  **  when  they  tender  their 
proof  under  the  commission,  they  withdraw  their  debt 
voluntarily  from  the  legal  operation  of  the  contract^  and 
submit  it  to  be  regulated  by  the  principles  upon  which 
assets  are  administered  in  bankruptcy."  The  ques* 
tionis,  then,  upon  what  principles  are  assets  adminis- 
tered in  bankruptcy?  I  say,  that  where  a  creditor, 
as  in  this  case,  takes  a  bill  drawn  by  Barrow  and  Co. 
agents  at  Manchester^  and  indorsed  by  Geddee  and  Co., 
cotton  manufacturers  at  Stockport^  in  ignorance  that 
Geddes  was  a  member  of  the  firm  of  £arrotr  and  Co., 
he  is  entitled,  according  to  all  the  cited  cases,  to  prove 
against  both  estates. 

After  some  observations  upon  the  rights  of  the  joint 
creditors  to  the  joint  estate  j  and  of  &e  separate  ere-- 
ditors  to  the  separate  estate,  Sir  George  tiien  asks, 
**  what  difference  can  the  circumstance,  that  Geddes  is 
a  separate  trader,  make,  unless  the  law,  or  equity,  or 
bankruptcy,  distinguishes  his  separate  trading  stock,  as 
a  distinct  recognised  stock,  from  his  general  assets  ?  " 
This,  however,  is  not  the  mode  in  which  the  question 
was  considered  by  Lord   ThurloUf  \  for  in  Ea  parte 

(a)  Lord  EUon  did  not  think  that  the  cieditoi  was  bound  by  his  election, 
though  he  disallowed  hb  claim  of  double  proof',  for  in  the  concluding  part 
bf  his  judgment  he  says,  "  I  do  not  think  that  the  petitioners  ate  concluded 
by  any  thing  that  has  passed,  so  as  to  be  pcevented  now  from  witkdrmuing 
the  proof  againtt  the  joint  eitott,  and  being  admitted  at  creditan  on  the  two 
leparute  ettatee. 
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1832.  Benson  (a),  the  minor  firm,  which  waB  composed  of  two 
El  ptrtB  of  ^h^  members  of  the  major  firm,  carried  on  die 
«ad«tfms.  husiness  of  grocer g,  which  was  a  distinct  trade  from 
that  of  coiion  manufmciurerSi  in  which  the  major  firm 
was  engaged ;  and  Lord  Thurlow  ordered  that  the  biOf 
holder,  haying  no  notice  of  any  connexion  between  the 
firmSj  might  be  paid  a  dividend  out  of  the  joint  estate 

» 

of  the  two,  and  also  out  of  the  separate  estate  of  the 
third  partner,  who  composed  with  the  two  the  major 
firm.  This  decision  is  founded  on  a  just  and  right  prin- 
ciple ;  for  when  a  bill  drawn  by  one  firm  upon  another 
is  negociated  in  the  commercial  world,  the  holder 
naturally  looks  to  both  houses  for  the  payment  of  it; 
and  he  is  entitled  to  do  so,  unless  he  knew  tibat  die 
drawers  and  acceptors  were  connected  in  partnership; 
in  which  case  he  takes  the  bill,  subject  to  the  rule  in 
bankruptcy,  that  he  must  elect  against  which  estate  he 
will  claim  the  amount.  The  holder  of  the  bill,  in  this 
case,  is  not  to  be  prejudiced,  because  there  is  a  second 
deception  practuBed  upon  him  by  one  of  Ae  parties,  in 
using  the  firm  of  Geddes  and  Co.,  which  firm  comprised 
no  other  persons  than  Geddes  himself*  If  Geddes  and 
Co.  had  been  Geddes  and  Thompaon^  then  it  is  admitled 
by  the  other  side,  that  the  holder  would  ba^e  been 
entitled  to  prove  against  this  estate  of  Geddes  and 
Thompson^  and  the  separate  creditors  of  Geddes  would 
have  been  excluded  from  competing  with  the  bill- 
holders.  Is,  then,  the  bill-holder  to  be  deprived  of  his 
right,  on  account  of  this  second  falsehood,  and  to  be 
put  in  a  worse  situation,  by  being  made  to  share  merely 
with  the  separate  creditors  of  Geddes  f 
Sir  G.  JRo^^  proceeds  to  say,  that  **  no  case  has  been 

(a)  See  ante,  435. 


SHTINGS  AFTER  TRINITV  TERM;  2  WILLIAM  IV.  447 

cited  that  affects  the  rule,  that  you  cannot  prove  against  1 89^* 
both  the  joint  and  separate  estate  of  the  same  indi*  £xpan« 
vidual. "  But  the  case  of  Ex  parte  Benson  (a),  and  the  aadoilmt. 
principle  upon  which  it  was  decided^  are  in  direct  oppo* 
sition  to  this  dictum.  Sir  George  then  adds,  "from  the 
first  to  the  last  of  Lord  Eldoris  judgments,  from  that 
of  Ex  parte  Bigg  {b\  down  to  the  last  case  of  Ex  parte 
Husbands  (c),  this  principle  is  established ;  and  in  the 
last  case,  if  Lord  Eldon  had  thought  otherwise,  he 
would  have  directed  the  proof  against  the  joint  and 
the  separate,  instead  of  the  two  separate  estates."  But 
in  Ex  parte  Biggy  the  partner  who  drew  upon  the  firm 
was  not  a  distinct  trader,  and  therefore  the  rule  as  to 
double  proof  did  not  apply ;  a  distinction  expressly 
taken  by  Lord  Eldon  in  his  judgment.  In  the  present 
case^  however,  there  are  distinct  firms,  carrying  on  dis^ 
tinct  trades,  residing  at  distinct  plates,  and  having  dis- 
timet  and  recognised  stocks  in  trade.  And  as  to  the  ob* 
servation  on  the  case  of  Ex  parte  Husbands,  it  is  unneces* 
sary  to  speculate  upon  what  Lord  Eldon  s  j  udgment  would 
have  been,  if  he  had  thought  differently  in  that  case; 
because  that  was  a  case  striciissimi  juris,  where  a  cre- 
ditor, having  a  right  of  election  as  to  his  proof,  was  not 
aUowed  to  waive  the  election  he  bad  once  deliberately 
made.  But,  even  if  the  creditor  there  had  insisted 
upon  his  right  on  the  face  of  the  bill,  in  the  first  in- 
stance,— it  could  only  be  to  piove  against  the  separate 
estate  of  Isaac  Blackburn,  and  the  separate  estate  of 
Peter  Blackburn.  Sir  George  then  goes  on  to  say,  that 
'4t  could  make  no  difference  whether  the  firm  was 

(«)  1  C.  B.  L.  968 ;  tad;  4d6.  (6)  2  Rom,  87;  «M«,  436^ 

(e)  5  Madd.  419,  2  O.  &  J .  4 ;  anU,  4^8. 
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1 832.  Blackburn  only,  or  Blackburn  and  Co. ;  for  that  the  legal 
EiTparte  ^^^sult  would  be  precisely  the  same  in  all  its  incidents." 
andothera  '^  makes  this  difference,  however,  that  if  the  bill  had 
been  drawn  by  Blackburn  and  Co.,  it  would  then-  have 
expressed  that  the  estate  of  Blackburn  and  Co.  would 
be  liable ;  but  as  the  name  of  Isaac  Blackburn  alone 
appeared  on  the  face  of  the  bill,  then  his  separate 
estate  (unless  indeed  in  the  case  of  fraud)  could  only  be 
declared  liable. 

His  Honour  then,  adopting  the  argumentum  crucis, 
says,  '*  Let  us  try  all  the  cases  by  that  of  Ex  parte 
Walker  (a).  Now,  the  proof  there  was  ordered  against 
the  separate  estate  of  Ford  the  drawer,  and  the  joint 
estate  of  Price  and  Cross  the  acceptors,  for  this  jdain 
reason, — that  Ford  carried  on  a  separate  trade,  and 
was  not  a  member  of  the  firm  of  Price  and  Cross, 

But  an  imaginary  case  is  then  stated  by  his  Honour, 
namely,  that  if  A.  draws  on  A.,  B.,  C.  and  D.,  the  bill 
could  not  be  proved  against  A.,  and  also  against 
A.f  JS.y  C.  and  D. ;  because  it  would  give  to  the  credits, 
twice  over«  payment  out  of  funds  in  which  A.  was  inter* 
ested*  In  answer  to  this,  it  is  sufficient  to  say^  that  it 
is  directly  opposed  to  all  the  authorities.  Thus  in 
Ex  parte  Laforest{b)  there  was  one  proof  ordered 
against  Corson^  Gordon,  Whincupy  and  Griffin  (c),  and 
another  against  the  estate  of  Corson  and  Gordon;  so 
that  it  is  clear,  in  this  case,  that  Corson  and  Gordon 
were  interested  in  both  funds.    So  also,  in  Ex  parie 

Xn)  1  RoMi  441 ;  anU,  436.  ( 6)  1  C.  B.  Li266 ;  axdt,  434. 

(c)  In  £x  parte  Laforett  Lord  Loughborough  did  not  order  any  proof 
agaioBt  the  eggregate  joint  estate  of  Conon,  Gordon,  Whinenp,  and  Griffim, 
bat  merely  "  against  the  re$pictiv9  joint  estates  of  Gorton  and  Gordon,  and 
bf  Whineup  and  Gnffin," 
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Adam  (a)  one  proof  was  against  the  estate  of  the  aggre-        18d£. 
gate  finn  of  Cooke  &  Co.,  which  comprised  Cooke,      Exmirta  ■ 
Harrison,  Goss,  and  two  other  persons, — and  another     a,^othw*. 
proof  against  Harrison  and  Goss;  in  both  of  which 
funds,  of  course,  Harrison  and  Goss  were  interested. 

For  these  reasons,  I  contend  that  Messrs.  Williams 
&  Co.  are  entitled  to  retain  their  proof  against  the 
joint  estate  of  Barrow  and  Geddes,  and  also  against  the 
separate  estate  of  George  Geddes. 

Cur.  adv.  vult. 

Lord  Brougham,  C.-^I  have  considered  the  case  of  August  4. 
Ex  parte  MouU,  and  the  arguments  which  have  bfeen 
urged  on  both  sides.  The  reason  given  by  one  of  the 
learned  Judges  in  the  Court  below,  for  his  opinion  that 
there  should  be  a  double  proof,  namely,  *'  that  the  rule 
which  excludes  the  proof  rests  upon  arbitrary  doctrine, 
not  founded  in  law  or  justice,'*  appears  to  me,  not  to 
warrant  the  conclusion  at  which  he  arrives,  l^or,  if  it 
be  a  rule,  whether  arbitrary  or  not,  and  the  Courts 
have  acted  upon  it  for  a  length  of  time,  it  has  become 
the  law  of  the  Court,  whatever  may  have  been  its 
origin;  and  it  consequently  assumes  the  character  of  a 
statutory  enactment.  I  am  therefore  inclined  to  agree 
with  the  Chief  Judge  and  Sir  G.  Rose  in  their  opinions, 
and  think  the  Court  is  bound  by  the  rule  as  laid  down 
in  Ex  parte  Husbands.  If  there  is  any  difficulty  as  to 
the  form  of  the  order,  the  terms  of  it  must  be  settled 
before  me.  The  question  as  to  the  return  of  the  divi- 
dends (&)  has  been  disposed  of  in  the  course  of  the 

(a)  2  Rote,  36;  anU,  435. 

(b)  This  pazt  of  his  Lordship's  judgment,  which  relates  to  the  rttum  of 
the  dmdends,  appears  to  be  rather  ambiguouB.    There  is  no  statement  in 
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1832.        argument.    As  to  what  remains^  the  order  will  be,  that 
the  creditors  do  elect. 


£x  parte 

MOVLT 

and  othen. 


The  Order  drawn  up  was,  that  the  dividends 
should  be  returned,  that  the  appellants 
should  elect  against  which  estate  they  would 
provei  and  that  the  costs  should  come  out 
of  the  estate. 


the  special  case,  ac  to  any  dividends  being  declared  either  of  the  joint  ertate 
of  Barrow  and  Geddes,  or  of  the  separate  estate  of  Geddes,  And  if  the 
Order  refers  to  the  dividends  declared  under  the  commission  against  Thomat 
Jokmion,  tlM  ipeckl  caao  expre«ly  ■latea  that  thme,  althomgh  dedand,  had 
not  ban  received  by  Williamt  Sf  Co.  But  whether  they  had,  or  not,  «1^ 
are  any  dividends  to  be  returned  by  them,  before  they  make  their  election 
whether  they  will  prove  against  the  joint  estate  of  Barrow  and  Oeidet,  at 
tbe  separate  aetata  of  Oeddet  1  If  they  had  tecoivbd  dividends,  under  either 
of  these  two  last-mentioned  estates,  then,  of  course,  upon  making  their 
election  to  prove  against  one,  they  must  return  the  dividends  received  on 
their  proof  agtiut  the  other.  But  in  whatever  way  they  make  their  eleellon 
as  against  theu  estates,  they  have  surely  a  right  to  retain  the  divideads  n* 
ceived  under  the  commission  against  Thomas  Johnston ;  for  his  astate  fonned 
a  perfectly  distinct  fund  from  ^ther  that  of  Barrow  and  Geddes,  or  of  G. 
Giddes*  As  there  is  no  express  determination  by  bis  Lordship  of  the  eeamd 
question  proposed  by  the  special  esse,  and  the  only  dividends  mentiooed 
are  those  declared,  not  received,  under  Johnstons  commission,  it  is  sap- 
posed  that  this  part  of  the  Order  must  necessarily  refer  to  those  dividendi ; 
and  if  so,  it  is  really  veiy  difiicnlt  to  discover  upon  what  principle  this  part 
of  his  Lordship's  judgment  is  founded.  X!7onciseness  proves  sometimes  ss 
perplexing  as  diffuseness.  The  reader  cannot  fail  to  remark,  in  the  report 
of  this  case,  a  striking  contrast  in  those  qualities,  between  the  jndg- 
inent  and  the  ai^ument.  This,  it  must  be  acknowledged,  is  aommrhat  a 
reversal  of  the  order  of  things,  according  to  the  former  system  of  baukrytptcy 
reporting,  where  the  argument  is  given  so  briefly,  and  the  judgment  so  much 
at  length.  In  the  present  instance,  however^  the  authon  must  plead  not 
guilty  to  any  wilful  departure  from  the  ancient  practice. 
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Ex  parte  William  Pearse  and  William  George. —    Southampton 
In  the  matter  of  William  Vizard  Foxwell.  Jul/^i!^ 

This  waa  the  petition  of  two  judgment  creditonii  a  testator  in- 

11  •  «       «  1     •       1  1      debted  on  bond 

praying  that  they  might  be  admitted  to  prove  the  devueshUreai 
toaoant  of  their  judgment  debt,  for  the  purpose  of  bankrupt  and 
voting  in  the  choice  of  assignees,  and  assenting  to  or  tees^^forpay-* 
dias^itmg  from  the   certificate;    that  the  choice  of  de?te.''^The 
aingnees  ahready  made  might  be  set  aside,  and  a  new  ^^f  ^^|^. 
choice  directed ;  and  that  the  costs  of  the  applicatioi)  ^^T*'  ^^^^>  . 

^  ^  bnoga  an  action 

nught  be  paid  out  of  the  estate.    The  petition  stated  ag«ii»t  the 

bankrupt  and 

the  fi>Ilowing  facts  in  support  of  the  application.  the  other  de- 

The  fiat  issued  on  the  4th  June  183S,  on  the  petition  covers  a  joint 
ot  Henry  Bishop  an  attorney,  who  was  then  also  attor-  ^^^uMtUiem. 
ney  for  the  bankrupt.    Previous  to  February  18S2,  could' noT  prove 
the  bankrupt,  who  was  a  tanner,  converted  into  money  ^,SJSmi2ioii 
the  greater  part  of  a  valuable  stock,  and  about  the  ^^J^^^n 
same  time  sold,  or  pretended  to  sell,  and  transferred  to  ^?  ^  P^.^^ 

'        ^  of  voting  in  the 

his  broiiher,  John  Burford  FoxweUy  a  certain  leasehold  ^^^y^  ^ 

assignees. 

estate,  which  had  been  previously  offered  for  sale,  and 
bought  in  at  the  sum  of  600/.  On  the  8th  February 
1832,  H.  BuAcpf  then  being  also  the  bankrupt's  attorney, 
issued  ^Ji'fa.  against  him,  under  which  the  whole  of  his 
dflfects  were  sold  for  the  benefit  of  BUhop,  under  a  war« 
rant  of  attorney,  given  him  by  the  bankrupt,  dated  the 
7th  January  1838.  BHhop  having  allowed  more  than 
two  m(mths  to  pass  after  the  levy  under  the  execution, 
issued  the  present  fiat,  with  a  view  (as  alleged  by  the 
petition)  to  get  the  bankrupt  firee  from  his  liability  to 
the  petitioners  on  their  judgment.  BUhop  proved 
a  debt  of  125/.  13^.  5d.,  and  brought  with  him  the  de** 
positions  of  five  other  creditors  in  proof  of  debtsi  which 
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1832.  were  admitted  by  the  Commissioners.  It  was  alleged, 
£j5p,rta  that  although  all  the  creditors  of  the  bankrupt  resided 
and  anoSer.  ^  *^®  county  of  Gloucester,  yet  the  fiat  had  been 
issued  to  a  London  Conunissioner,  with  a  view  to  render 
more  difficult  the  investigation  of  the  bankrupt's  affairs ; 
and  that  all  the  proofs  had  been  procured  by  Bisht^^, 
for  the  purpose  of  obtaining  for  the  bankrupt  his  certifi- 
Qftte. 

It  appeared,  that  I'liamas  Foxwell,  the  father  of  the 
bankrupt,  was  indebted  at  the  time  of  his  death  to  one 
of  the  petitioners,  Williatn  George,  in  the  sum  of  S500/. 
on  bond ;  and,  being  seised  of  considerable  real  pro* 
perty,  by  his  will,  dated  the  ISth  January  1828,  devised 
certain  real  estates  to  Sarah  FoxweU  for  life,  and  after 
her  decease  to  the  bankrupt  and  two  other  trustees, 
upon  trust  for  sale  and  the  payment  of  his  debts.  By 
an  indenture  bearing  date  the  21st  October  1831,  the 
petitioner  William  Qearge,  in  consideration  of  400^, 
assigned  the  above-mentioned  bond  debt  to  the  other 
petitioner,  William  Pearse ;  who  afterwards  brought 
an  action  in  the  Exchequer,  in  the  name  of  W.  George, 
against  the  bankrupt,  and  the  two  other  trustees,  as 
such  devisees  as  aforesaid,  to  recover  the  money  due  on 
the  bond.  The  action  was  tried  before  Lord  Xyncf- 
hurst,  when  the  jury  found  specially,  that  S.  FoxweU, 
and  the  bankrupt  and  his  two  co-trustees,  after  die 
death  of  the  testator,  had  certab  lands  by  devisci 
and  that  the  defendants  in  such  action  had  aUened  such 
lands  to  the  value  of  68S0/. ;  and  a  verdict  was  given 
for  the  plaintiff,  for  his  debt  and  damages  on  the  bond. 
Final  judgment  was  thereupon  signed  on  the  12th  Fe- 
bruary last ;  and  the  petitioner,  W.  Pearse,  sued  out 
execution  upon  such  judgment  agaiAst  the  goods  of 
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the  bankrupt,  but  in  consequence  of  his  goods  having  1832. 
been  previously  sold  under  the  fiat,  .there  were  no  Ex  parte 
effects  of  the  bankrupt  to  satisfy  the  execution.  The  and  anctber. 
petitioners  afterwards  tendered  a  proof  under  the  fiat 
for  3000/.  remaining  due  on  the  bond  and  judgment, 
for  the  purpose  of  enabling  them  to  vote  in  the  choice 
of  assignees,  and  to  assent  to  or  dissent  from  the  certi- 
ficate; but  the  proof  being  objected  to  by  Bishop,  the 
Commissioner  rejected  the  proof,  on  the  ground  that  it 
was  a  joint  debt,  and  could  not  be  proved  for  any 
purpose  against  the  bankrupt.  The  petitioners  alleged, 
that  in  consequence  of  the  proof  being  rejected.  Bishop 
was  enabled  to  carry  the  choice  of  assignees,  and  had 
hiinself  been  appointed  sole  assignee.  The  petition 
then  stated,  that  the  bankrupt's  last  examina'tion  was 
appointed  for  the  17th  July  instant;  and  that  one  of 
the  bankrupt's  co-trustees  lately  died  in  the  King's 
Bench  prison  insolvent,  and  that  5.  Foxwell,  and  the 
other  co-trustee  of  the  bankrupt,  were  also  insolvent  or 
embarrassed  in  their  circumstances. 

Mr.  Keene,  in  support  of  the  petition,  cited  the  case 
of  Ex  parte  Elton{a\  where  it  was  held  that  joint  cre- 
ditors might  be  admitted  to  prove  under  a  separate 
commission, — though  not  to  receive  a  dividend,  until  an 
account  was  taken  of  what  they  had  received,  or  might 
receive,  from  the  partnership  effects.  By  the  6  Geo.  4. 
c.  16.  8.  62.,  also,  it  is  provided  that  in  aU  commissions 
against  one  of  several  partners,  any  creditor,  to  whom 
the  bankrupt  is  indebted  jointly  with  the  other  partner 
may  prove  his  debt  for  the  purpose  of  voting  in  the 
choice  of  assignees,  and  of  assenting  to,  or  dissenting 

(a)  3  Ves.  238. 
VOL.  II.  H  H 
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1832.  from  the  certificate,  *  thongh  not  to  receive  a  diti- 
Ex  parte  dend^  until  the  separate  creditors  are  paid  in  ftdl. 
and  another.  [-fi»***««^*  C.  J.  Here  the  persons  are  not  partnerst 
but  the  judgment  is,  that  the  pUintiff  recover  his  debt 
against  them  in  their  individual  character  of  deiisees. 
Besides^  how  can  you  get  over  the  difficulty^  that  joint 
creditors  cannot  vote  in  the  choice  of  assignees?  Sir 
jI.  Pell.  It  appears  to  have  been  an  action  against 
the  heir,  as  weU  as  against  the  four  devisees,  under  the 
8  W.  ^  M>  c.  14.  s.  3.  The  jury  found  in  favour  of 
the  heir,  that  he  took  no  lands  by  descent;  but  against 
the  devisees,  that  they  did  take  lands  by  devtse,  and 
that  the  plaintiff,  as  against  them,  do  recover  his  debt. 
Sir  G.  Rose,  This  raises  no  provable  debt,  as  against 
the  bankrupt.  You  ought  to  proceed  by  scire  facias 
on  the  judgment]  That  will  be  of  no  avail,  for  one  of 
the  three  other  devisees  died  insolvent,  and  the  two 
others  are  also  in  insolvent  circumstances. 

Mr.  Montagu,  contra.  There  is  an  objection  to  the 
hearing  of  this  petition;  for  the  bankrupt  is  a  party 
materially  interested  in  the  result,  and  he  has  not  been 
served  with  a  copy  of  it.  But,  independently  of  this 
objection,  the  Commissioner  was  clearly  right  in  reject- 
ing this  proof.  Here  is  a  judgment  obtained  against 
four,  and  the  petitioners  might  have  taken  out  execu- 
tion  against  every  one  of  the  defendants.  Now  it  is 
only  stated  by  the  petition,  that  the  two  other  surviving 
co-defendants  are  "  in  insolvent  or  embarrassed  circum- 
stances." This  is  too  general  and  indistinct  an  allega- 
tion. Insolvency  must  be  proved  by  an  adjudication 
of  insolvency  under  the  Insolvent  Act;  Ex  parte 
Janson  (a).     The  case  of  Ex  parte  Morris  (A),  also, 

(a)  Buck.  227.  {b)  Mont.  218. 
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has  expressly  determined,  that  an  insolvent,  who  has        1832. 
eren  applied  to  take  the  benefit  of  the  Insolvent  Act,       ^  ^^^ 
is  not  to  be  considered  as  insolvent,  within  the  rule  that    and  another. 
a  proof  cannot  be  made  against  the  separate  estate,  if 
there  is  a  solvent  partner.     The  petitioners  have,  more- 
over, no  right  to  prove,  even  for  the  purpose  of  voting  in 
the  choice  of  assignees.     It  is  quite  clear,  that  the  6@d 
section  of  the  Bankrupt  Act  is  confined  to  commissions 
against  partners.    If  they  have  any  right,  therefore,  it 
must  be  before  that  statute;  and  all  the  cases  show 
plainly,  that  the  insolvency  alone  of  one  partner  does 
not  entitle  a  joint  creditor  to  prove  under  a  separate 
commission  against  the  other. 

Sir  G.  Rose. — A  man  must  be  taken  to  be  insolvent, 
who  is  not  able  to  meet  his  engagements.  Such  was 
the  law  laid  down  by  Sir  Samuel  Romilly'B  Act;  but 
that  act  has  expired.  The  debt  here,  however,  is 
not  one  originally  of  the  bankrupt.  It  was  a  debt  of 
the  testator;  and  the  bankrupt  is  one  of  four  devisees. 
Now  the  rule  in  bankruptcy  is,  that  if  you  have  the 
security  of  the  estate,  you  cannot  prove  under  the 
commission,  until  you  have  made  the  most  of  your 
security.  Here  the  petitioners  have  a  judgment  against 
the  estate. 

Mr.  Keene  in  reply.  The  petitioners  in  this  case 
have  asserted  a  right  of  proof,  merely  for  the  purpose 
of  voting  in  the  choice  of  assignees,  or  of  assenting  to, 
or  dissenting  from,  the  certificate;  and  it  was  not 
necessary  to  serve  the  bankrupt  with  a  petition  for 
either  of  these  purposes.  The  jury  have  found  that 
the  bankrupt  has  aliened  the  lands  devised,   which 

H  H  S 
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1832.  amounts,  therefore,  to  a  breach  of  trust.  All  the  cases 
Ex~arte  ^ited  in  support  of  the  argument, — that  proof  cannot  be 
Pearse       made  of  a  joint  debt  under  a  separate  commission, 

and  another.  •*  r  ' 

where  there  is  a  solvent  partner, — relate  to  a  proof  for 
•the  purpose  of  receiving  dividends ;  not,  as  in  this  case, 
for  the  purpose  merely  of  voting  in  the  choice  of  assig- 
nees. Then,  as  to  the  observation  that  the  right  of 
proof  of  a  joint  debt  under  a  separate  commission  is 
confined  to  debts  contracted  by  partners,  the  case  of 
Et  parte  Pinkerton  (a)  shows  that  the  right  is  not  so 
limited;  for  there  a  joint  creditor  was  permitted  to 
prove,  although  there  was  no  partnership,  but  merely 
ajointliabiUty. 

Erskinb,  C.  J. — Some  points  in  this  case  will  require 
further  consideration,  before  we  pronounce  our  final 
judgment  on  it.  There  is  no  occasion,  however,  for  me 
to  express  any  opinion  on  that  part  of  the  prayer  of  the 
petition,  which  relates  to  the  setting  aside  the  choice 
of  assignees;  because  the  view  I  take  of  the  case  at 
present  is,  that  this,  if  any  debt  al  all,  is  a  joint  debt, 
and  therefore  not  proveable  for  the  purpose  of  voting 
in  the  choice  of  assignees.  Then,  as  to  the  right  of 
proving  a  joint  debt  against .  one  of  several  parties 
jointly  liable,  because  there  is  no  joint  estate,  or  any 
solvent  party, — it  appears  to  me,  that  there  is  nothing 
in  this  petition  which  raises  that  point.  There  may  be 
a  question,  however,  whether  the  bankrupt  should  not 
have  been  served  with  the  petition,  as  he  is  the  princi- 
pal party  interested. 

Sir  A.  Pell. — I  should  wish  to  refer  to  the  authori- 
ties on  this  subject,  before  I  give  my  judgment;  but  it 

(a)  6  Vesey,  814,  (note.) 


SITTINGS  AFTER  TRINITY  T£RM,  2  WILLIAM  IV.  467 

appears  to  me  that  this  is  quite  a  new  case.    I  find,        18d£. 
howevery  in  the  books  three  cases,  where  a  new  choice       £x  parte 
of  assignees  has  been  directed,  because  the  proofs  of    ^nd  ano^er. 
creditors  have  been  improperly  rejected.     Now,  here 
it  may  be  said,  that  the  great  body  of  the  creditors  has 
been  rejected ;  as  the  amount  of  the  debt  sought  to 
be  proved  is  so  considerable.    But  whether  the  judg- 
ment obtained  by  the  petitioners  gives  them  a  right  to 
prove,  for  the  purpose  of  voting  in  the  choice  of  as- 
signees, I  am  not  at  present  prepared  to  say. 

Sir  J.  Cross. — I  am  also  unprepared  at  present  to 
offer  an  opinion  on  the  prayer  of  this  petition,  and  shall 
therefore  think  it  right  to  refer  to  the  statute  of  3  W.  ^  Af. 
c.  14.,  relating  to  the  relief  of  creditors  against  firaudu* 
lent  devises.  '  If  the  claim  of  the  petitioners  on  this 
judgment  be  a  debt,  it  is  one  of  a  very  peculiar  nature. 
I  have  endeavoured  to  ascertain,  if  there  was  any  case, 
where  a  debt  of  this  kind  was  ever  proved  before  under 
a  commission  of  bankruptcy,  and  I  cannot  find  there 
is.  The  petitioners  state  that  they  had  a  bond  and  ' 
judgment  against  the  bankrupt  for  3000/.,  and  that  the 
bankrupt's  solicitor  proved  a  debt  for  150/.,  and  got 
powers  of  attorney  to  prove  other  debts,  which  carried 
the  choice  of  assignees,  for  the  purpose  of  defeating 
the  execution  of  these  petitioners.  The  case  requires 
much  consideration,  both  as  to  the  facts  and  the  law. 

*  Cur.  adv.  vulL 

Erskine,  C.  J.  this  day  intimated  to  the  bar,  that    November  28. 
he  and  the  other  Judges  had  considered  this  case,  and 
were  of  opinion  that  the  petition  must  be  dismissed 
with  costs  (a). 

(a)  And  see  Et  parte  Ckritty,  ante,  155. 


458  CASES  IN  BANKRUPTCr, 

1832. 


Ex  parte  Jackson. 


Soiitha9ipt4fn 

N^bUfik.  'I'HIS  was  die  petition  of  a  purchaser  of  an  estate  of 

If  the  baDkru|>t  die  bankrupt,  which  bad  been  sold  to  him  by  the  as- 

the  conveyaDce  signees,  praying  for  an  order,  under  the  78di  section 

his  esute,  the  of  the  6  Oeo»  4.  c.  16.,  that  the  bankrupt  might  be 

Court  will  make    >••        .     •■  ^     •   •     •     .i  i»  ^i  .   ^        -^i  • 

an  Older  for  him  du'ected  to  join  m  the  conveyance  of  the  estate  wtthm 
ibe6G0o\^  agirentiuie;  the  bankrupt  haviiig  refused  to  execute 
c.  16.  s.  78.       g^^jj  conveyance,  when  it  was  tendered  to  him  for  that 

purpose  in  October  last. 

Mr.  Wray,  in  support  of  the  petition,  referred  to 
the  clause  in  the  Bankrupt  Act,  on  which  the  petition 
was  founded;  and  said,  it  was  necessary,  for  the  com- 
plete security  of  the  purchaser  in  this  case,  that  the 
Court  should  make  the  order  prayed  for ;  because  the 
act  provides,  that  if  the  bankrupt  shall  not  execute  the 
conveyance  within  the  time  directed  by  the  order,  both 
thQ  bankrupt,  and  all  persons  claiming  under  him,  shall 
be  stopped  from  objecting  to  the  validity  of  the  con- 
veyance; so  that,  notwithstanding  the  refusal  of  the 
bankrupt,  the  purchaser  will  have  the  same  benefit, 
after  obtdning  this  order,  as  if  the  bankrupt  had  exe- 
cuted the  conveyance. 

Mr.  Stintofiy  who  appeared  for  the  bankrupt,  said, 
that  the  reason  why  he  declined  to  execute  the  con- 
veyance was,  because  his  brother  had  a  mortgage  on 
the  estate,  which  he  thought  ought  to  be  redeemed 
previous  to  the  sale  of  the  property  by  the  assignees. 
Under  these  circumstances,  he  hoped  the  order  would 
be  postponed,  until  a  meeting  of  creditoi;s  could  be 
called,  to  consider  the  propriety  of  the  redemption  of 
the  mortgage. 
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Sir  G.  Ro8E« — We  can  postpone  the  order  for  a  rea- 
sonable time,  if  you  teU  us  that  you  dispute  the  eom^ 
mission;  but  you  can  only  take  a  qualified  order,  at  the 
hazard  of  costs. 


1832. 
Ex  parte 

JjCKfON. 


Order  made  as  prayed ;  the  bankrupt  to  have 
his  costs  out  of  the  estate. 


Ex  parte  Granger. — In  the  matter  of  Chambers 

and  another. 

1  HIS  was  the  petition  of  a  creditor  to  supersede  a 
commission,  on  the  ground  of  fraud.  The  conunission 
had  issued  so  long  ago  as  October  1812. 

Mr.  SwanstoHy  in  support  of  the  petition,  contended, 
that  although  the  petition  was  preferred  so  long  after  the 
issuing  of  the  commission,  yet  on  the  ground  of  fraud, 
which  no  time  can  sanctify,  the  Court  would  hear  it, 

« 

notwithstanding  the  application  came  so  late.  The 
commission  in  this  case  was  destitute  of  all  legal  vali* 
dity,  and  was  issued  for  a  fraudulent  purpose. 


Southampton 

Buildingtf 

November  28. 

After  a  lapse  of 
20  years,  and 
the  death  of  the 
petitioniDg  cre- 
ditor and  the 
bankrupt,  the 
Court  will  not 
entertain  a  pe- 
tition for  a  su- 
peraedeas,  on 
the  ground  of 
fraud. 


The  Court  thought  they  could  not  hear  a  petition 
to  supersede,  after  so  great  a  lapse  of  time,  unless  a 
very  good  reason  could  be  shown  why  the  petitioner 
had  not  come  earlier. 

Mr.  Swanston  then  proceeded  to  read  the  affidavits, 
in  order  to  account  for  the  delay;  but  these  were  far 
from  satisfactory. 


Erskine,  C.  J. — 1  was  anxious  to  hear  every  thbg 
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IS32.  that  could  be  stated  to  explain  the  cause  of  the  delay, 
ji^~^^  but  I  am  confirmed  in  the  opinion  that  we  cannot  en- 
Granoer.  tertain  this  petition.  All  the  circumstances  show,  that 
there  is  not  the  slightest  ground  for  the  application. 
The  petitioning  creditor  is  dead — the  bankrupts  are  dead 
— and  the  only  ground  that  could  possibly  be  urged  for 
our  making  any  order  on  such  a  petition,  is,  that  the 
petitioner  did  not  hear  of  the  fraud  until  a  long  period 
after  it  took  place,  and  that  he  then  came  as  soon  as 
he  heard  of  it.  But  nothing  like  this  is  stated  in  the 
affidavits,  and  therefore  the  petition  must  be  dismissed. 

Sir  J.  Cross  concurred. 

Sir  G.  Rose. — We  must  look  in  a  case  like  this  to 
the  effect  of  the  supersedeas^  undoing  every  thing  that 
has  been  done,  during  no  less  a  period  than  20  years ; 
and  the  application  being  made  in  the  absence  of  the 
parties  charged  with  the  fraud,  and  who  cannot  now  be 
brought  before  the  Court.  But,  independently  of  this 
objection,  there  are  many  ways  by  which  the  fraud  in 
this  case,  if  real,  could  be  exposed,  vdthout  going  the 
length  of  superseding  the  commission. 

Mr.  TwisSf  who  appeared  to  oppose  the  petition, 
then  applied  to  the  Court  to  order  the  costs  of  the 
petition  %o  be  paid  by  the  solicitor  who  had  presented  it 

Sir  G.  Rose. — We  cannot  do  that  without  calling 
upon  the  solicitor  to  show  cause  on  affidavit  why  be 
should  not  pay  the  costs. 

Petition  dismLssed,  generally,  with  costs 
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Ex  parte  Christie.— In  the  matter  of  Christie.  ISS2. 

1  HIS  was  the  first  of  two  issues  directed  by  the  Lord      BuUdingt, 

November  28. 

Chancellor,  in  the  same  bankruptcy ;  the  issue  in  the  ^here,  upon 
present  case  being  to  try  whether,  at  the  time  of  issuing  ^^J^^^  ^*" 
the  commission,  the  bankrupt  was  indebted  to  the  pe-  ^^^^^  ^^^ 

*•  ^       was  a  good  pe- 

titioning creditor  in  the  sum  of  100/.  and  upwards.     In  titionioff  cre- 

^  *^  ditor'B  debt,  the 

this  issue  the  petitioning  creditor  was  the  plaintiff,  and  bankrapt  took 

an  objection  to 

the  bankrupt  the  defendant;  and  the  trial  took  place  the  constitution 

of  the  debt, 

before  Mr.  Justice  James  Parke^  at  the  last  Yorkshire  which  he  never 
assizes,  when  it  appeared  that  part  of  the  debt  con-  petition  to  su- 
sisted  of  a  bill  of  exchange  for  66/.,  of  which  the  bank«  ^mmission, 
nipt  was  the  drawer;  and  that  the  plaintiff  failed  to  fo^nda  vcSict 
prove  the  presentment  of  the  bill  for  payment,  or  that  J^onUJeo^' 
notice  was  iriven  to  the  bankrupt,  as  the  drawer,  of  its  <**^''  \**®  ^^^^ 

**  ^  granted  a  new 

dishonour,  or  any  waiver  of  such  notice  by  the  defend-  ^^*  ^^  ^^ 

^  groand  of  sur- 

ant;  and  the  learned  Judge,  under  these  circumstances,  prise, 
thought  that  there  was  not  a  sufficient  proof  of  a  good 
petitioning  creditor's  debt,  and  directed  the  jury  to  find 
a  verdict  for  the  defendant. 


Mr.  Jacob  and  Mr.  CressweU  now  moved  for  a  new 
trial,  on  the  ground  of  surprise.  In  the  petition,  which 
the  bankrupt  presented  to  the  Lord  Chancellor  to  su- 
persede the  commission,  the  only  grounds  which  were 
alleged  by  him  were,  Ist,  that  it  was  issued  to  dissolve 
a  partnership ;  and  Sdly,  that  there  was  no  petitioning 
creditor's  debt.  The  alleged  debt,  as  stated  by  the 
bankrupt,  was  104/.;  and  he  urged  that  part  of  this 
sum, .  amounting  to  17/.,  was  composed  of  interest  on  a 
bill  of  exchange,  which  the  bankrupt  contended  could 
not  be  added  to  the  principal  sum,  so  as  to  form  part 
of  the  petitioning  creditor's  debt,  as  the  bill  of  exchange 

VOL.  II.  I  I 
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1832.        did  not  carry  interest  on  the  face  of  it.     We  stated  on 
Ez  parte      ^^^^^  occasion,  that  the  104^.  did  not  comprise  the  whole 
HHianE.      itemg  Qf  Qup  deht,  but  that  we  could  show  a  debt  of 
160/.  and  upwards ;  and  that  even  after  deductfalg  the 
17/.  for  interest,  there  would  be  about  150/.  for  the 
petitioning  creditor's  debt.      The  material   question 
raised  by  us,  on  the  hearing  of  the  petition  before  the 
,Lord  Chancellor,  was,  whethef  certain  advances  made 
by  the  petitioning  creditor  were  for  the  use  of  the  part- 
nership, or  the  separate  use  of  the  bankrupt.     It  was 
never  intended  by  the  Lord  Chancellor,  in  granting 
an  issue,  to  raise  any  question  as  to  the  validity  of  the 
bin  for  66/.,  which  was  not  in  the  slightest  degree 
disputed  on  the  former  hearing. 

Mr.  Swanston,  Mr.  Montagu,  and  Mr.  Hoggins^ 
contr-^.  The  issue  directed  by  the  Lord  Chancellor 
was,  as  to  the  existence  of  any  petitionhig  creditor's 
debt.  The  whole  constitution  of  the  debt  was  there- 
fore put  in  issue,  and  all  the  items  composing  it  ought 
to  have  been  proved.  If  there  had  been  any  admission 
of  the  petitioning  creditor's  debt,  on  the  hearing  of  the 
petition  before  the  Lord  Chancellor,  it  was  incumbent 
on  the  other  side  to  have  produced  such  admission  on 
the  trial.  But  the  contrary  is  the  fact;  for  we  then 
disputed  the  legal  structure  of  the  debt,  and  contended 
that  any  computation  of  interest  on  a  billi  which  did 
not  profess  to  carry  interest  on  the  face  of  it,  could  not 
form  any  part  of  the  petitioning  creditor's  debt.  There 
is  no  evidence  of  any  miscarriage  of  the  petitioning  cre- 
ditor at  the  trial,  except  that  he  merely  failed  in  proving 
his  Case.  The  account  made  out  by  him  plainly  shows, 
that  the  bill  for  66/.  formed  no  part  of  his  debt  to 


J- 
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rapport  the  connmssiaii.    (By  this  account,  which  waa        183^4 

DOW  relied  on  by  the  plaintiff,  but  which  was  not  pro-      ex  parte 

daeed  in  CTidence  at  the  trial,  it  appeared  that  the  bill     ^^i^^''- 

&r  661.  waa  on  both  the  debit  and  credit  sides  of  the 

accottiit.    The  fact  was,  that  this  bill  had  been  given 

by  the  basnkrupt  in  satis&ctbn  of  another  bill  for  63/. ; 

but  the  bill  for  66/.  not  being  paid,  it  was  entered  again 

on  the  credit  side  of  the  account;  and  the  68/.  bill  waa 

in  reality  never  satisfied.)    This  application  for  a  new 

trial  being  made  on  the  ground  of  surprise,  there  ought 

to  be  an  affidavit  as  to  that  fact ;  but  there  is  none  to 

show  that  they  were  in  any  way  taken  by  surprise.    But 

whether  they  were  taken  by  surprise,  or  not,  as  they 

have  failed  in  proving  a  good  petitiowng  creditor's  debt, 

the  Court  cannot  hesitate  to  supersede  this  commission. 

For  fai  Ex  parte  Dick  (a),  where  a  bankrupt  bad  in  an 

action  against  his  asmgnees  established  that  ther^  wa» 

BO  act  of  bankruptcy,  Lord  Eklon  held,  that  he  ought 

not|  unless  under  very  special  circumstances,  to  delay 

superseding  the  commission  until  after  another  trial; 

and  that  it  was  not  a  sufficient  ground  for  a  n^  trial, 

that  the  a&signeea  had  evidence  to  support  the  commis-^ 

sion,  which  they  were  prevented  from  producing  by 

sorprise.    If  they  talk  of  surprise  on  the  other  side,  we 

ean  now  prove,  that  notice  was  given  to  them,  before  the 

trial,  to  prove  the  consideration  for  the  hip  for  68/.,  aa 

wtfl  as  for  the  bill  for  66/.    We  say,  that  na  considera- 

tien  whatever  was  given  for  the  63/.  bill,  and  that  they 

weie  adaUe  to  prove  any  consideration  at  the  trial. 

Ebsjcikb,  C.  J.— •!  confess,  I  am  not  satisfied  in  my 
own  mind,  that  the  object  sought  by  this  trial  has  b^en 

(a)  I  Rose,  51. 
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1832.  effectually  attained.  If  the  bill  for  66/.  was  dis- 
^"^  j;.  honoured^  and  no  notice  given  to  the  bankrupt  as 
I  Chbwtie.  drawer^  then  the  holder  of  it  would  undoubtedly  haye. 
made  the  bill  his  own.  But  the  bankrupt  never  urged 
this  objection  on  the  hearing  of  the  petition  before  the 
Lord  Chancellor,  but  merely  disputed  the  sum  charged 
for  interest*  It  seems  to  me,  that  some  further  inresti- 
gation  should  take  place,  as  to  the  existence  of  a  debt; 
for,  upon,  the  result  of  this  trial,  it  is  impossible  to  say 
decidedly,  that  there  was  no  petitioning  creditor's  debt. 

Sir  J.  Cross. — I  am  also  unable  to  say,  that  I  am  satis- 
fied with  this  verdict.  By  referring  to  the  account  which 
has  been  handed  in  to  the  Court,  it  appears  that  the 
bill  for  66/.  was  neutralized,  by  being  entered  on  both 
sides  of  the  account.  Now,  from  what  occurred  at  the 
trial,  it  would  seem  that  the  evidence  treated  the  bill 
for  66/.  as  the  debt,  instead  of.  proving  the  considera- 
tion for  the  bill. 

Sir  G.  Rose. — I  entirely  concur  in  the  dissatisfac- 
tion expressed  at  the  result  of  this  trial;  and  think  it 
was  a  surprise  on  the  petitioning  creditor,  for  the 
bankrupt  to  object  to  the  want  of  proof  of  notice  of 
dishonour  of  the  bill,  when  he  shaped  his  case  so  dif- 
ferently on  the  hearing  before  the  Lord  Chancellor* 
If  on  that  occasion  the  bankrupt  had  contended  that 
there  was  no  debt,  on  the  ground  that  there  was  no 
notice  of  the  bill  being  dishonoured,  the  Lord  Chan- 
cellor would  no  doubt  have  directed  an  inquiry  as  to 
that  fact.    I  therefore  think,  that  there  ought  to  be  a 
new  trial. 
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1832. 

SECOND  CASE.  

Southampton 
Buildings, 

.Ex  parte  Christie. — In  the  matter  of  Christie.         November  29. 

* 

iHE  petition  in  this  case  related  to  another  issue  A  commission 
directed  by  the  Lord  Chancellor  in  the  same  bank-  partner  ag^^^t 
ruptcy,  in  which  the  bankrupt  was  made  plaintiff,  and  the^puiSoM  rf  "^ 
the  petitionmg  creditor  defendant.    The  issue  in  this  blSb^M^ 
case  was, — "  Whether  the  commission  was  issued  for  ^®<=^  *™o»Jg  l>» 

'  creditore,  but 

the  purpose  of  compelling  the  petitioner  to  agree  to  a  for  **»«  sole  pur- 
dissolution  of  the  partnership  subsisting  between  him  >n|:  the  partner- 

^  ship,  is  super* 

and  Saunders,  with  liberty  for  the  judge  to  indorse  on  sedabie. 
the  postea  any  special  circumstances,  as  he  might  think 
fit." 

The  following  were  the  facts  as  stated  in  the  petition. 
The  bankrupt  had,  up  to  the  period  of  his  bankruptcy, 
carried  on  business  as  an  engineer  and  steam-engine 
manufacturer  at  Blackburn,  in  Lancashire,  and  had 
dealings  with  Saunders,  an  auctioneer,  who  lived  at 
Sheffield.  In  August  18S5,  the  bankrupt  sold  to 
Saunders  a  model  of  a  machine  invented  by  him  for 
forging  files,  and  in  October  following,  a  steam-engine, 
the  prices  of  which  amounted  to  196Z.  9s*  6d*  Saunders 
then  proposed  that  a  partnership,  as  engineers  and  steam- 
engine  manufacturers,  should  be  formed  between  him 
and  the  bankrupt,  and  one  Hoole,  Saunders's  father-in- 
law;  which  proposal  the  bankrupt  acceded  to,  and  a  part- 
nership was  formed  between  them  accordingly,  commenc- 
ing from  the  1st  December  1825,  and  which  continued, 
with  apparent  satisfaction  to  all  parties,  till  the  begin- 
ning of  1831,  when  Saunders  and  Hoole  became 
anxious  to  dissolve  it,  and  resorted  to  various  expe- 
dients for  that  purpose.      Saunders  wrote   letters  to 

VOL.  n.  K  K 
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18S2.        the  debtors  of  the  partnership^  desiring  them  not  to 
pj^y  their  debts  to  the  bankrupt;  and  he  also  arrested 
CvxisTii..     the  bankrupt   for  an  alleged  debt  of  104/.,  without 
having  given  him  credit  for  the  sum  of  76/.  13«.  6d., 
which  the  bankrupt  stated  was  the  balance  due  to  him 
in  respect  of  the  goods  sold  to  Saunders  in  18S5.   The 
bankrupt  not  being  able  to  procure  bail  until  after  the 
expiration  of  21  days,  a  commission  issued  against  him 
on  the  30th  April  1831,  upon  the  petition  of  Saunders, 
who,  with  one  Skidmore,  was  elected  assignee ;  the  act 
of  bankruptcy,  on  which  the  adjudication  was  founded, 
being  the  lying  in  prison.    The  bankrupt  then  peti- 
tioned the  Lord  Chancellor  to  supersede  the  commis- 
sion, stating  that  it  was  issued  by  Saunders  '^  solely  for 
the  purpose  of  obtaining  a  dissolution  of  partnership, 
and  in  order  to  defraud  the  bankrupt  of  hb  share  of 
the  profits." 

The  petition  came  on  for  hearing  before  the  Lord 
Chancellor  on  the  10th  January  1832,  when  it  was 
ordered  that  the  parties  should  forthwith  proceed  to  a 
trial  at  law,  upon  two  issues,  one  of  which  was  the 
issue  before  stated;  the  other  was  the  subject  of  the 
preceding  case,  namely,  "  whether,  at  the  date  and 
issuing  of  the  commission  against  the  petitioner,  the 
petitioner  was  indebted  to  Saunders,  the  petitioning 
creditor,  in  the  sum  of  100/."  Both  these  issues  were 
tried  at  the  Lent  assizes  for  Yorkshire  1832,  before 
Mr.  Justice  James  Parke,  when  the  jury  found  for  the 
bankrupt  on  the  last-mentioned  issue,  namely,  that  he 
was  not  indebted  to  the  petitionuig  creditor  in  the  sum 
of  100/.  And  with  respect  to  the  issue,  which  is  the 
subject  of  the  present  case,  the  jury,  under  the  direc- 
tion of  the  learned  judge,  found,  in  form,  for  the  peti- 
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tioomg  creditori  m.   "  that  the  conunission  was  not       i^^^. 

mamd  for  the  purpose  of  compeUing  the  bankrupt  to        

agree  to  a  dissohition  of  partnership;''  though  in  sub*     Chrzstu, 
stance  the  verdict  was  for  the  bankrupt;  for  the  judge 
indorsed  upon  the  postea  as  follows;  '^  I  do  hereby 
certify,  that  upon  the  said  verdict  being  found,  I  fur* 
ther  directed  the  jury  to  say,  whether  the  purpose  of 
suing  out  the  commission  was  to  cause  aU  the  estate 
and  effects  of  the  said  plaintiff   to  be  distributed 
amongst  his  creditors,  in  payment  of  their  debts,  ox 
merely  to  put  an  end  to  the  partnership  subsisting 
between  the  plaintiff  and  Hoole  and  Saunders*    And  I 
fiirUier  cer^fy,  that  the  said  jury  did  thereupon  say, 
that  the  purpose  of  suing  out  the  said  conunission  of 
bankrupt  was,  not  to  cause  all  the  estate  and  effects 
of  the  said  plaintiff  to  be  distributed  amongst  his  crer 
ditors  in  payment  of  their  debts,  but  merely  to  put  an 
end  to  the  partnership  between  the  said  plaintiff  and 
Hoole  and  Saunders.    And  I  further  certify,  that  I 
thereupon  directed  the  jury  also  to  say,  whetiier  the 
purpose  of  suing  out  the  said  commission  was  simply  to 
put  an  end  to  the  partnership,  or   also  to  take  an 
undue  advantage  over  the  said  plaintiff  in  settling  the 
partnership  affairs,  and  to  obtain  the  partnership  busi- 
ness for  himself,  the  defendant,  or  for  himself  and 
Hoole.    And  the  sdd  jury  did  thereupon  say,  that  the 
purpose  of  suing  out  the  said  commission  was  simply 
to  put  an  end  to  the  said  partnership,  and  not  also  to 
take  an  undue  advantage  oyer  the  said  plaintiff  in 
settling  the  partnership  affairs;  nor  to  obtain  the  part- 
nership business  for  himself,  the  defendant,  or  for 
bimself  and  Hook!* 


468  CASES  IN  BANKRUPTCV, 

185^.  The  opinion  which  the  Court  expressed  in  the  pre- 

ETparte  ceding  case,  on  the  petition  of  Savnders  for  a  new  trial 
Christie,  ^f  ^j^^  issue,  as  to  the  petitioning  creditor's  debt,  was, 
that  the  verdict  upon  that  issue  was  not  satisfactory ; 
and  that  it  would  direct  a  new  trial  of  that  issue,  or 
some  other  inquiry,  for  the  purpose  of  determining  the 
validity  of  the  petitioning  creditor's  debt,  unless  the 
Court  should,  upon  the  hearing  of  this  petition^  be  of 
opinion  that  the  commission  ought  to  be  superseded, 
upon  the  grounds  appearing  on  the  special  indorse* 
ment  on  the  postea  upon  the  trial  of  this  issue. 

The  prayer  of  this  petition  was  for  further  directions, 
and  that  the  commission  might  be  superseded;  and 
the  petition  now  came  on  for  hearing,  together  with 
the  original  petition,  which  had  been  transferred  Irom 
the  paper  of  the  Lord  Chancellor. 

Mr.  Swanston  and  Af  r.  Montagu  appeared  in  sup* 
port  of  the  petition.  The  question  is,  whether  this 
commission  can  be  suffered  to  stand ;  or  whether,  being 
issued  not  for  the  distribution  of  the  effects,  but  for  an 
illegitimate  purpose,  viz.  to  dissolve  the  partnership, 
it  ought  not  to  be  superseded.  It  is,  in  fact,  a  pro* 
ceeding  in  fraud  of  all  the  legitimate  objects  of  a  com- 
mission. The  act  of  bankruptcy,  in  this  case,  was 
lying  in  prison  21  days  on  an  arrest  at  the  suit  of  the 
petitioning  creditor.  It  v/as  the  petitioning  creditor, 
therefore,  who  compelled  the  bankrupt  to  commit  the 
act  of  bankruptcy.  There  were  only  two  debts  proved 
under  the  commission,  namely,  that  of  the  petitioning 
creditor,  and  that  of  the  solicitor.  We  contend,  that 
the  banknipt  is  entitled,  after  the  finding  of  the  jury 
as  indorsed  upon  the  postea,  to  have  the  commission 
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superseded  immediately;  it  having  been  issued  for  a        lSd2. 
purpose  which  the  Court  has  always  refused  to  recog-      ETparie 
nize.    The  terms  of  the  issue  in  the  present  case  are      Christie. 
somewhat  singular,  viz,  "  whether  the  commission  was 
issued,  for  the  purpose  of  compelling  the  petitioner  to 
agree  to  a  dissolution  of  the  partnership  subsisting 
between  him  and  SaundersJ"     But  the  jury  having 
expressly  found  that  the  purpose  of  suing  out  the  com- 
mission was  to  put  an  end  to  the  partnership,  there  can 
be  no  question  that,  according  to  the  principle  which 
governs  all  the  cases  on  the  subject,  this  commission 
must  be  superseded.     In  Ex  parte  Broum{a\  it  was 
decided  by  Lord  Eldon,  that  if  a  commission  be  taken  out 
for  a  purpose  foreign  from  its  proper  object, — as  to  work 
a  dissolution  of  partnership, — it  is  supersedable  at  the 
costs  of  those  who  take  it  out;  and  this,  notwithstand- 
ing there  be  even  a  good  trading,  a  good  petitioning 
creditor's  debt,  and  a  good  act  of  bankruptcy.    So,  in 
Ex  parte  Harcourt  (6),  it  was  ruled  by  the  same  learned 
judge,  that  although  all  the  requisites  for  sustaining  a 
commission  w«re  complied  with,  and  the  commission 
was  in  itself  legally  valid, — yet  where  it  had  been  taken 
out  against  good  faith,  and  with  a  view  to  enforce  a 
compliance  with  an  arrangement  then  pending  between 
the  parties,  the  Court  would  su^yersede  it,  upon  the 
general  principle  which  all  courts  apply  in  controlling 
the  abuse  of  their  process.    And  the  like  decision  was 
come  to  in  Ex  parte  Gallimore  (e),  where  a  commission 
was  taken  out  by  a  landlord  against  his  tenant  to  deter- 
mine a  lease,  contrary  to  good  faith.     In  Ex  parte 
Bourne  (d),  it  is  tme  Sir  J.  Leach  held,  that  though  a 

(a)  1  Rose,  151.  (6)  3  Rose,  203. 

(c)  2  Rose,  424.  (<f)  1  G .  fie  J.  311. 
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1832.       commisaioD  was  taken  out  fcM*  an  undue  purpose,  yet  if 
^^Mie      ^^^^  purpose  could  be  defeated,  without  superseding  the 
<'""^     oommiasioo.  the  Court  would  not  interfere.    But  when 
the  same  case  came  before  Lord  Eldony  on  appeal,  his 
lordship  held,  that  if  a  commission  was  taken  out  for 
purposes  which  have  no  earthly  connection  with  the 
legitimate  purposes  of  a  commission,  the  Court  would 
say  it  was  not  a  commission,  and  would  not  deal  with  it 
by  making  any  qualified  order,  but  would  declare  at 
once  that  it  should  not  stand.    And  the  commission  in 
d>at  case  having  been  taken  out  for  the  purpose  of 
putting  an  end  to  an  action  by  the  bankrupt  agamst 
the  petitioning  creditor,  and  not  for  the  purpose  of  its 
operating  as  a  comfmission  for  the  benefit  of  the  credi- 
tors, his  lordship  ordered  it  to  be  superseded, — ^notwith- 
standing it  appeared,  that  an  intention  of  working  it  for 
the  legitimate  purpose  of  a  commission,  was  after- 
wards adopted^  and  Sir  J.  LeacKs  order  was  accord* 
ingly  reversed.    After  all  these  authorities,  and  the 
result  of  the  trial  of  the  issue  directed  by  the  Lord 
Chancellor,  the  Court  can  have  no  option  hot  to  soper- 
sede  this  commission. 

Mr.  Jacobs  and  Mr.  Cresswell,  oontri.  Notwith-^ 
standing  the  cases  that  have  been  eked  to  induce  the 
Court  to  ^ant  a  supersedeas,  it  will  be  found,  if  they 
are  accurately  examined,  that  there  is  really  only  one 
dictum  that  can  be  urged  in  favour  of  the  aitgumoit  on 
the  other  side.  The  principle,  oh  which  those  cases 
were  decided,  t^ids  more  to  estaUish  this  commissioD, 
than  to  form  any  groundwork  for  a  sapersedeas*  And 
indeed,  if  the  Court  were  to  hold,  that  a  commission 
issued  simply  to  dissolve  a  partnership,  without  any 
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fraud  on  tbe  part  of  the  petitioning  creditor^  or  any  IBS2. 
€h)%et  to  obtain  an  undue  preference  over  the  other  sTpMie 
ereditorsy  i«  void ;  it  would>  in  innumerable  inataneeBi  Ch^woe. 
eieate  &e  mott  Berious  difficulties  among  traders  who 
are  partnera,  and  be  productive  of  great  confusion  in 
the  oonunercial  world.  The  .jury  in  this  case  have 
expressly  found,  that  there  was  no  design  to  compel  a 
dissolution  of  partnership,  by  threatening  to  issue  a 
GOflBsiisMon.  That  being  so,  and  there  being  not  the 
slightest  imputation  of  any  fraudulent  object  in  issuing 
it,  the  Court  will  not  deprive  the  party  here  of  his 
conuBon  law  right,  which  he  possesses  in  common  with 
every  aub^t  of  the  realm,  to  issue  a  ccMnmission  of 
bankrupt  against  his  debtor,  where  he  can  duly  esta- 
bHsh  the  three  ingredients  which  the  law  requires  to 
support  it.  The  doctrine,  that  where  a  man  has  a 
legal  right  to  issue  a  commission  against  his  debtor,  the 
oommiasion  cannot  be  supported,  if  he  was  actuated  by 
any  other  motive  tiban  to  distribute  the  property  amongst 
the  creditors,  has  only  grown  up  within  the  last  30  or 
40  years.  But  it  is  rightly  said  by  Sir  J.  Leach  in  Ex 
parte  Bourne  {a)^  that  Courts  of  Justice  have  nothing 
to  do  with  the  motives  of  parties,  who  assert  in  a  legal 
manner  their  legal  rights,  wheth^  the  motives  be  just 
CHT  UDjjust.  And  in  Et  parte  Staff  {jb),  the  same  learned 
judge  struggled  to  get  rid  of  the  motive,  where  the 
motiiFe  was  tp  benefit  tlie  bankrupt,  and  not  the  credi- 
tors* Bul;^  for  some  reasons  of  alleged  equity,  when 
the  same  case  came  before  Lord  Eldon,  on  appeal, 
it  was  decided  that  such  a  commission  was  void,  because 
the  motive  of  the  petitioning  creditor  was  to  benefit  the 
bankrupt.    A  doctrine  like  this  was,  in  fact,  a  perfect 

0)  1  a.  &  J.  310.  {k)  Back,  249. 
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1832.  nuisance;  and  the  late  act  has  very  properly. put  a  stop 
to  all  questions  of  motivci  so  far  as  regards  concerted 
Chrxbtik.  commissions.  [Erskine  C.J.  Does  the  act  do  any 
thing  more  than  this^  namely,  declare  that  the  commis* 
sion  shall  not  be  superseded  on  the  ground  of  concert 
alone,  where  the  object  is  a  fair  distribution  of  the 
effects,  notwithstanding  the  bankrupt  is  a  party  to  the 
issuing  of  the  commission  ?]  The  question  in  these 
cases  always  was,  whether  it  was  the  bankrupt's  com- 
mission, or  whether  the  commission  was  issued  at  the 
instance  of  the  bankrupt.  But  we  admit,  that  the  late 
act  does  not  apply  in  terms  to  the  present  case  (a). 
The  other  side,  however,  are  contending  for  the  most 
enormous  extension  of  this  doctrine.  They  say,  that 
though  one  partner  is  notoriously  insolvent,  and  the 
other  is  a  bona  fide  creditor,  and  without  any  fraud 
takes  out  a  commission  against  him,  wishing  to  dissolve 
the  partnership,  that  the  commission  shall  be  void.  In 
this  case,  it  must  be  remembered,  there  were  no  threats 
used  by  the  petitioning  creditor,  to  force  his  partner, 
or,  in  the  words  of  the  issue  directed  by  the  Lord 
Chancellor,  '*  to  compel  him  to  agree  to  a  dissolution 
of  the  partnership,"  as  was  asserted  in  the  petition. 
And  we  contend,  moreover,  that  there  is  nothing  to  be 
found  in  any  book,  which  says  that  a  man  cannot 
legally  and  equitably  issue  a  commission  to  get  rid  of 
an  insolvent  partner.  The  consequences  would  be 
monstrous,  if  such  was  held  to  be  the  law.    What  a 

{a)  The  act  referred  to  is  the  Bankruptcy  Court  Act  of  the  1  &  2  Will  4, 
c.  56,  which  by  uction  42  declares,  that "  no  commission  of  bankrupt  shall 
be  superseded,  nor  any  adjudication  reversed,  by  reason  only  that  the  com- 
mission, fiat,  or  adjudication  has  been  concerted  by  and  between  the  peti- 
tioning creditor,  his  solicitor  or  agent,  or  any  of  them,  and  the  bankrupt,  his 
solicitor  or  agent,  or  any  of  th«m."    And  see  also  6  Qto»  4,  c«  16,  si.  6;  7. 
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situation  would  the  solvent  partner  be  in!  No  goods  \SS2. 
could  be  bought,  or  paid  for,  or  any  bills  accepted  by  ^^  ^^ 
him,  without  involving  him  in  a  liability  to  the  assignees  Christie. 
of  the  insolvent  partner,  when  a  commission  was  issued 
against  him  by  any  creditor.  This  would  be  the  extre- 
mity of  injustice  towards  a  solvent  trader,  seeking  to 
relieve  himself  from  hb  insolvent  partner.  Suppose  a 
young  partner,  after  a  long  course  of  extravagance,  is 
arrested  for  debt  by  some  third  person,  and  he  Ues 
in  prison ;  are  not  his  partners  to  issue  a  commission 
against  him?  Or  are  they  to  go  on,  honouring  his 
drafts,  and  accounting  to  him  for  a  division  of  the 
profits,  because  they  must  not  issue  a  commission  for 
the  purpose  of  dissolving  the  partnership, — so  that 
when  a  commission  is  at  last  issued  by  any  other 
person,  the  solvent  partners  must  then  pay  his  assig- 
nees over  again  what  they  had  previously  been  com- 
pelled to  pay  the  bankrupt? 

What  are  the  facts  of  this  case?  Mr.  Christie  says 
in  his  petition,  that  the  partnership  was  carried  on  with 
apparent  satisfaction  to  both  the  other  partners.  The 
others,  however,  did  not  agree  with  him  in  that.  He 
had,  it  is  true,  the  ingenuity  of  inventing  machines, 
which  like  many  other  ingenious  inventions  had  this 
merit,  that  when  set  up  they  would  not  work.  He 
finally  becomes  involved  in  debt,  and  gets  into  prison. 
But  independently  of  his  insolvency,  he  was  also  a 
fraudulent  partner;  for  he  was  in  the  practice  of  mis- 
applying the  partnership  funds.  Is  the  solvent  partner 
then  compelled  to  continue,  under  the  awful  liabilities 
of  a  partner,  with  such  a  colleague,  even  after  the  latter 
has  committed  an  act  of  bankruptcy?  Scmnders 
swears,  that  the  only  effectual  remedy  to  recover  his 


Crristis. 
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183£.  debt,  WM  to  issue  a  commissbn  against  Christie.  And 
£x  pvte  ^^»  ^^  ^  apprehended,  woi  in  iajct  the  best  mode  of 
recoTering  his  debt.  But  suppose  there  are  no  effects 
of  the  bankrupt  partner,  except  just  sufficient  to  pay 
the  expenses  of  working  the  commission.  Is  the  sol- 
vent partner  to  be  told,  that  he  cannot  issue  a  commis- 
sion, merely  because  lie  is  desirous  of  getting  rid  of  Us 
insolvent  partner,  and  he  happens  to  be  indifferent  as 
to  the  recovery  of  his  debt  ?  To  maintain  such  a  prin- 
ciple as  this,  would  be  an  enormous  abuse  of  the  bant 
rupt  laws. 

But  let  us  examine  the  cases  connected  with  this 
subject,  and  the  authorities  that  have  been  cited  in 
su^ort  of  this  doctrine  by  the  other  side. 

Nothing  can  be  more  clear,  than  that  any  person  who 
is  a  creditor  to  the  amount  of  100/.  and  upwards,  may 
strike  a  docket  and  take  out  a  commission  against  any 
trader,  on  giving  a  bond  to  the  Lord  Chancellor  to 
prosecute  it,  and  entering  into  the  usual  formalities  at 
the  bankrupt  office;  Ex  parte  Lanehester  (a\  Ex  parte 
Dovmea  (£),  Ex  parte  Hareourt  (c).  It  has  been  taken 
fi^r  granted,  in  the  argument  on  the  other  side,  that 
the  Lord  Chancellor  would  always  supersede  a  cammi»- 
sion,  if  the  object  of  the  petitioning  creditor  was  to 
produce  some  other  effect,  than  a  mere  distribution  of 
the  bankri^pt's  property  amongst  his  creditors.  But 
that  principle  is  much  too  broadly  laid  down,  and 
cannot  be  deduced  to  such  an  extent  from  any  ^if  the 
cases  in  the  books.  In  Ex  parte  iiautkmiiteid}^  Lofd 
Eldon  sagrs,  '^  without  doubt,  a^ommisaion  can  be  takaa 


(a)  I  Rose,  220 ;  17  V^.  613.  (6)  1  Rose,  S98. 

(c)  2  Rose,  203.  (d)  \  Rose,  87. 
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out  to  defeat  an  eveontion  {a) ;  but  then  it  must  not  be  18SS. 
the  commission  of  the  bankrupt*"  [Erskine^  C.  J,  ^"ZJi, 
There  the  effect  of  tfce  commission  was  to  defeat  the  Ownww. 
execution,  and  to  cause  an  equal  distribution  among  the 
creditors.]  So  here,  die  effect  of  lihe  commission  would 
be  to  put  the  bankrupt's  effect;^  into  an  equal  covrse  of 
distribudoB,  before  the  partnership  would  be  dissolved ; 
for  there  would  be  no  actual  dissolution  until  adjudicatioii 
and  assignment.  The  case  of  Ex  parte  G^dlifnore{b\ 
which  has  been  cited  by  the  other  side,  proceeded  on 
a  supposed  case  of  fraud  hi  a  landlord  issowg  a  com- 
mission, for  the  mere  purpose  of  determining  a  bene- 
ficial lease  granted  by  him  to  his  tenant.  The  fraud 
was  denied  by  him,  but  not  his  wish  to  determine  the 
lease,  and  Lord  Eldon  says  hi  the  conclusion  of  his 
judgment,  "  whether,  the  object  of  Mr.  Wedgwood 
being  to  get  possession  of  the  colliery,  he  will  get  pos- 
session of  it  by  means  of  this  commission,  is  a  question 
I  have  nothing  to  do  with."  In  Er  parte  WUbeam{c), 
which  was  hefoire  Sir  J.  Leach,  his  honoxnr  says,  that 
'*  a  commission  is  not  to  be  superseded,  where  there  is 
no  fraud,  merely  because  the  petitioning  creditor  has  a 
bye-motive  beyond  the  distribution  of  the  estate.  [Sir 
J.  Cross.  Here  the  motive,  as  found  by  the  jury,  is  in 
place  of  the  distnbution  of  the  estate.]  But  still  the 
jury  have  found  no  fitiud  in  the  issuing  of  the  comnm« 
sioui  Now,  although  there  are  many  oases  wbeve  a 
commission  has  been  superseded^  because  it  has  been 
fraudulently  issued;  there  is  not  one,  where  a  isaperse*- 
deas  has  been  directed,  merely  because  the  petitioning 
oreditor  has  sought  to  place  himself  in  iliat  situation) 

(a)  And  see  ^xpartt  Gardner,  1  Rose,  378.  (6)  2  llos«,  iM, 

(c)  Back,  459 ;  5.  C.  Ex  pant  WiUbran,  5  Madd.  1. 
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1832.  which  would  naturally  and  legitimately  follow  as  the 
ETwte  ^ffcc^  of  tl^e  commission.  So,  in  many  instances,  a 
Cdrmtie.  commission  has  been  superseded,  because  it  was 
the  commission  of  the  bankrupt  himself,  and  he 
would  therefore  defraud  his  creditors  by  obtaining 
a  discharge  under  a  commission  over  which  he  had 
himself  the  control ;  Ex  parte  Gardner  (a).  Ex  parte 
Downes  (6),  Ex  parte  Gouihwaite  (c).  Ex  parte  Bin- 
ner{d).  In  Ex  parte  Harcourt(e\  which  has  been 
cited  in  support  of  the  argument  on  the  other  side, 
the  commission  was,  in  the  words  of  Lord  Eldonif), 
**  resorted  to  in  contravention  of  good  faith,  pending  a 
negociation,  whereby  the  parties  were  thrown  off  their 
guard,  and  for  the  illegitimate  purpose  of  inducing  an 
accession  to  the  demands  of  the  party  issuing  it;*'  and 
it  was  for  this  reason  superseded.  In  another  part  of 
his  judgment.  Lord  Eldon  says  (^),  ''  Regarding  the 
commission  as  a  species  of  execution,  this  Court  would, 
relieve  against  an  abuse  of  it,  upon  the  same  principle 
that  all  Courts  of  Justice  regulate  their  process."  Now, 
how  would  a  Court  of  Law  regulate  its  process  in  a 
case  of  this  description?  Suppose  a  man,  who  was  a 
bon&fide  creditor  of  another,  was  to  arrest  his  debtor, 
not  for  the  real  purposeof  enforcing  payment  of  the  debt, 
but  to  put  him  in  prison  for  the  purpose  of  his  com- 
mitting an  act  of  bankruptcy,  by  lying  in  prison.  Would 
the  Court,  in  such  a  case,  let  the  defendant  out  on 
common  bail?  [Erskine^  C.  J.  If  the  object  of  an  arrest 
was  to  compel  the  defendant  to  stay  a  paiding  action, 
would  not  the  Court  in  that  case  discharge  the  defendant 
from  the  arrest?]    The  Court  would  not,  it  is  appre- 

(a)  1  Row,  377 ;  1  V.  &  B.  45.  (6)  1  Rose,  398. 

(c)  Id.  87.  (d)  1  Madd.  250. 

(0  2  Roie,  203.  (/)  Id.  215.  {g)  Id.  212. 
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bended^  interfere  in  such  a  case.  If,  indeed,  the  cre«  18S2. 
ditor  had  fraudulently  prevented  the  defendant  from  Excite 
putting  in  bail; — or  if  it  could  be^shown  that  there  was  Christie. 
any  fraud  practised  in  the  mode  of  making  the  arrest, — 
or  that  the  party  had  been  fraudulently  arrested  for 
money  not  due, — (although  in  general  the  Courts  will 
not  try  this  last  question  on  affidavit) — in  all  these 
casefi,  a  Court  of  Law  would  no  doubt  interfere.  But 
if  a  party,  against  whom  a  verdict  has  been  obtained  by 
a  plaintiff  in  an  action,  confess  a  judgment  to  a  bond 
fide  creditor^  in  order  to  pay  him  and  defeat  the  plain- 
tiff, the  Court  could  not  in  such  case  interpose  in  favour 
of  the  plaintiff.  Though,  if  the  judgment  had  been  con- 
fessed to  the  party  for  the  purpose  of  securing  the  pro- 
perty to  the  debtor,  and  to  protect  him  from  the  effects 
of  the  verdict,  the  Court  would  of  course  in  such  a 
case  interfere,  on  the  ground  of  fraud.  [Sir  6.  BA}%e. 
The  grounds,  on  which  Courts  of  Law  interfere  in 
setting  process  aside,  are  precisely  the  same  as  those 
on  which  this  Court  proceeds  in  superseding  a  corn* 
mission,  namely,  because  its  process  has  been  abused.] 
Courta  of  Law',  however,  seldom  inquire  into  the' 
motives  of  a  plaintiff,  or  a  prosecutor.  In  arrests, 
issuing  commissions,  and  criminal  prosecutions,  it  is  no 
ground  of  action  that  the  proceeding  has  been  malicious, 
unless  it  has  been  issued  without  probable  cause;  that 
is,  the  party  is  not  responsible,  if  he  merely  puts  the 
law  in  force  to  produce  the  legal  result.  Where  a  com* 
mission  has  been  issued,^  to*  compel  any  party  to  consent 
to  terma  previously  rejected,  and  which  were  to  confer 
some  unfair  and  fraudulent  advantage,  it  is  admitted, 
that  the  Lord  Chancellor  has  interfered  by  super- 
seding  the  commission, — as  in  the  case  of  Ej?  parte 
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183S.  £rowa  (a),  the  first  which  wis  cited  in  the  urgumeBt  I9 
^~^  the  other  side.  Bnt  that  was  a  dear  case  of  firaud  in 
Cmaaam.  ^^  bankrupt,  who  wishing  to  get  rid  of  his  partner,  and 
the  Utter  lejeetiog  the  tenas  proposed  for  a  dtsw^tion 
(^  their  partnership,  the  bankrupt  coumitted  an  act  of 
bankmptcy,  in  order  that  a  friend  might  giie  oat  a 
commission,  and  thus  enable  him  to  cheat  uid  defraud 
hk  partner.  So  that  in  this  case  there  were  two  valid 
objectioDa  to  the  comiiusu<m:  1st,  that  it  was  the  coto- 
nusaion  of  the  bankrupt;  and  2dlj,  that  it  was  a  fraud 
€ft  the  other  partner.  Upon  the  same  princifde,  the 
ease  of  Hx  parte  Botarne  (i)  was  decided.  The  facts 
of  that  case  were,  that  while  Baume  was  absent  from 
hune,  one  Bamett  sold  all  his  property  below  its  value, 
poeketed  the  money  to  disduu-ge  an  alleged  debt  due 
from  Bourne  to  him,  and  in  order  to  compel  Banrrne  to 
ratify  the  sale,  and  protect  Bennett  from  the  ooose- 
quences,  as  well  as  to  prevent  any  inqiury  into  the 
account  between  himself  and  Bourne,  Bemtett  issued  a 
commisuon.  The  whole  transaotitm  was  clearly  fr«udu* 
len^  and  the  commission  was  superseded  accordingly. 
So  in  Ex  parte  Bawet  (c),  which  was  the  first  of  this 
class  of  cases,  and  which  was  much  rdied  on  by  Lord 
Eidon  in  bis  judgment  in  Ex  parte  Bourne  (d),  a  com- 
miaiioo  was  superseded,  where  it  appeared  to  have 
been  issued  to  obtain  an  un&ir  advantage,  in  settling  a 
long  account  between  the  petitioning  creditor  and  the 
bankrupt. 

The  petitioner  binuelf  in  this  case  riiews,  by  the 
language  of  his  petition,  what  in  the  judgment  of  his 

(a>  1  B<w,  ISl.  (^>  1  0.  &  J.  811,  it  0.  &  J.  187. 

(e)  *  \M.  168.  (<i>  2  G.  &  J.  1«. 
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advisers  was  necessary  to  be  established,  to  induce  the  18S2. 
Court  to  supersede  this  commission.  For  he  alleges,  that  j^  p^^^ 
it  was  issued  by  the  petitioning  creditors,  **  to  obtain  a 
dissolution  on  the  terms  proposed  by  them,  to  the  pre^ 
judice  of  the  petitioner,  and  in  order  to  defraud  him  of 
his  share  of  the  profits."  Now  the  issue  was  directed, 
eyidently,  on  the  assumption  that  it  was  necessary  to 
make  out  the  allegation  of  the  petitioner,  viz.  that  the 
commission  was  issued  for  the  purpose  of  compelling 
the  bankrupt  to  agree  to  a  dissolution  of  partnership ; 
and  that  was  expressly  negatived  by  the  jury. 

In  this  case,  there  was  no  intention  to  take  from  the 
bankrupt  his  share  of  the  profits  of  the  partnership,  or 
any  thing  which  was  not  legitimately  liable  to  the  pay- 
ment of  debts.  It  has  been  urged  on  the  other  side, 
that  the  object  of  the  commission  was  not  to  distribute 
the  property  among  the  creditors,  but  to  dissolve  die 
partnership.  It  must  be  remembered,  however,  that 
bankruptcy  only  works  a  dissolution,  because  it  distri- 
butes the  property.  And  the  jury,  therefore,  by  their 
finding,  could  at  most  only  mean,  that  the  dissolution 
was  the  primary  object  to  be  effected,  by  means  of  the 
working  of  the  commission.  But  the  bankruptcy  of 
one  partner  is  only  a  dissolution,  if  followed  up  by  a 
commission  and  assignment;  and  the  reason  is,  because 
it  deprives  him  of  all  control  over  the  partnership  funds, 
and  vests  his  share  in  the  assignees,  to  be  distributed 
according  to  law;  Hague  v.  RoUesionia)*  This  doc* 
trine  is  also  recognized  in  Thomason  v.  Frere  (6).  So 
in  Ex  parte  Smith  (c),  Lord  Loughborough  says,  that 
"  the  issuing  of  the  commission  does  nothing,  unless 
the  party  is  found  a  bankrupt.    The  adjudication  that 

(a)  4  Burr.  2174.  (6)  10  East,  425.  (c)  5  Ves.  297. 
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1 8313.        he  is  a  bankr upt^  is,  what  severs  the  partnership."    The 
ETmirte      ^^^^  ^^  Romsbottom  V.  Lewis  (a),  also^  shows  the  situa- 
CuBHTiE,      ij^jj  jjj  which  a  solvent  partner  is  placed  after  the  bank- 
ruptcy of  his  copartner;   for  he  cannot  then  indorse 
bills  in  the  name  of  the  firm,  so  as  to  make  a  legal 
transfer  of  them  to  the  indorsee. 

We  contend,  therefore,  that  as  the  dissolution  of  the 
partnership  was  the  natural  and  legal  result  of  the  com- 
mission issued  in  this  case, — as  there  was  no  fraud  in  the 
issuing  of  it, — and  as  it  had  all  the  legal  requisites  to  sup- 
port it,  the  Court  will  not  supersede  it,  merely  because 
the  jury  have  found  that  the  purpose  of  suing  it  but 
was,  to  accomplish  what  the  law  says  is  the  result  of  a 
commission, — namely,  to  put  an  end  to  the  partnership 
subsisting  between  the  plaintiff  and  Hoole  and  Saunders. 
With  respect  to  any  equity  arising  out  of  the  (acts  of 
the  case,  we  would  only  ask,  which  of  these  parties  has 
the  most  equity?  The  man  who  wishes  to  get  rid  of 
an  insolvent  partner,  who  is  himself  a  band  fide  creditor, 
and  who  issues  a  legal  commission  for  that  purpose,— 
or  the  one,  who,  being  insolvent,  obstinately  rejects  aD 
reasonable  proposals  to  dissolve  the  partnership,  and  is 
determined  to  incumber  the  solvent  partner.  Encou- 
ragement ought  surely  to  be  given  to  any  one  to  take  out  a 
commission  against  an  insolvent  trader,  who  has  noto- 
riously committed  an  act  of  bankruptcy,  and  who  may 
go  on  trading  to  deceive  innocent  persons,  and  ruin  his 
copartner  by  liis  misapplication  of  the  partnership  fiinds. 

Mr.  Stvansion,  in  reply,  was  stopped  by  the  Court. 

Erskine,  C.  J. — This  case  appears  to  me  to  involve 
more  a  point  of  fact,  than  one  of  law;  the  material 
question  being,  for  what  purpose  the  commission  was 

(a)  1  Campb.  279. 
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really  issued;  whether  it  was  merely  to  put  an  end  to  1832. 
the  partnership  subsisting  between  the  petitioning  ere-  ETparte 
ditor  and  the  bankrupt,  or  for  the  purpose  of  dividing  C^*"""*' 
the  property  among  the  bankrUpt*s  creditors.  And  the 
jury  haying  expressly  found,  that  this  latter  purpose 
never  entered  into  the  contemplation  of  the  petitioning 
creditor,  but  that  his  object  was  merely  to  dissolve  the 
partnership, .  I  think  this  case  falls  clearly  within  the 
rule  laid  down  in  Ex  parte  Bourne  (a).  The  conclud-  * 
ing  sentence  of  Lord  Eldon  in  his  judgment  in  that 
case  appears  to  me  to  govern  this.  He  says,  *^  the 
question  is  not  what  they  meant  to  do  with  the  com- 
mission at  a  period  subsequent  to  the  issuing  of  it,  jand 
to  the  adjudication  of  the  bankruptcy,  but  what  was  their 
purpose  and  intention  at  the  time  they  actually  issued 
it.  The  adoption  of  a  right  purpose  afterwards,  will 
not  destroy  the  eJSect  of  the  bad-  purpose  in  which  it 
originated."  And  in  the  former  part  of  his  judgment 
he  says,'  ^^  I  have  invariably  understood,  that  though 
the  cases  uniformly  speak  of  a  commission  of  bank- 
ruptcy as  a  matter  of  right  to  the  subject,  yet  it  was 
never  maintained,  within  my  recollection,  that  there 
could  not  be  an  abuse  of  the  bankrupt  law,  and  that 
a- commission  was  to  be  considered  a  matter  of  right, 
when  taken  out  for  no  earthly  purpose  connected  with 
the  legitimate  objects  of.  a  commission.'*  And  again, 
"  I  think  myself  justified  in  saying,  that  if.  the  object 
of  this  commission  was  to  stay  the  action,  and  not  to 
work  the  commission  as  a  commission  for  the  benefit  of 
the  creditors,  this  Court  will  not  permit  it  to  stand.'* 
I  confess,  I  have  heard  nothing  advanced  in  the  argu- 

(a)  2  G.  &  J.  137. 
VOIf.  IT.  l<  li 
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183^.  mentM  of  the  present  case,  which  shakes  the  positioiis 
Ej^pjrte  there  laid  down  by  Lord  Eldan.  It  is  admitted,  that 
the  legitimate  object  of  every  commission  is  to  dUstiir 
bute  the  effects  of  the  bankrupt ;  and  the  assignment 
operating  back  to  the  act  of  bankruptcy*  has  the  effect 
of  dissolving  the  partnership,  by  severing  the  joint 
property.  There  may  be  indeed  a  mixed  motive  of 
working  the  commission  for  the  benefit  of  the  creditor^ 
and  also  of  dissolving  the  partnership.  But  has  the 
petitioning  creditor  here  that  double  purpose!  All 
the  facts  clearly  show,  independently  of  the  finding  of 
the  jury,  that  his  main  and  exclusive  object,  in  the  fint 
instance,  was  to  get  rid  of  the  bankrupt  as  a  partner. 
The  petitioning  creditor,  the  copartner,  in  this  caae 
arrests  the  bankrupt,  and  puts  him  in  prison ;  where, 
beingaperson  of  no  property,  he  must  necessarily  remain. 
The  petitioning  creditor  was  fiilly  aware  of  this  resok; 
and  thus  becomes  the  very  party  causing  and  produdi^ 
the  act  of  bankruptcy,  on  which  he  issues  the  commis- 
sion.  He  is  charged  with  having  arrested  his  partner 
to  con^Mi  him  to  agree  to  a  dissolution  of  the  partner 
ship,  and  because  he  refused  to  dissolve  it,  with  having 
afterwards  sued  out  the  commission.  This  the  peti- 
tioning creditor  does  not  deny.  So  that,  without 
looking  to  the  finding  of  the  jury,  there  can  be  no 
doubt  that  the  petitioning  creditor  had  not  the  distri- 
bution of  the  bankrupt's  effects  in  view,  but  merely  to 
effect  a  dissolution  of  the  partnership.  And  when  we 
have,  moreover,  a  distinct  finding  of  the  jury,*duit 
the  purpose  of  suing  out  the  commission  was  noi  to 
cause  all  the  estate  and  effects  of  the  bankrupt  to  be 
distributed  amongst  bis  creditors  in  payment  of  their 
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debt8»  but  merely  to  put  an  end  to  the  partnershipi-^  \U%* 
that  brings  the  case  completely  within  the  doctrine  laid  ek  ^artc 
down  by  Lord  EMon  in  Ex  parte  Bourne.  As  tiie 
kgislftture,  therefore,  intended  a  commission  of  bank* 
nipt  for  the  distribution  of  the  bankrupt's  effects 
among  his  creditors,  and  not  to  serve  the  private 
purpose  of  any  one  creditor  wholly  distinct  fr6m  that 
object,  I  am  of  opinion  that  this  commission  must  be 
SQperseded. 

Sir  J.  Cross. — In  this  case  it  is  distinctly  proved, 
that  the  commission  was  taken  out  for  the  express 
purpose  of  putting  an  end  to  the  partnership*  And 
yet  it  is  contended,  that  notwithstanding  this  was  the 
sole  object  of  the  petitioning  creditor,  we  ought  not  to 
supersede  the  commission.  Many  hypothetical  cases 
have  been  put,  arguing  ab  ineonvenienti,  and  urging 
the  hardships  upon  partners  who  want  to  get  rid  of  an 
insolvent  partner.  But  what  are  the  fitcts  here?  In 
the  articles  of  partnership  entered  into  between  these 
parties,  I  observe  there  is  a  clause  to  this  effect,-^ 
namely,  that  if  any  one  of  the  partners  should  contract 
&  debt  for  50/.,  without  the  consent  of  the  other  part* 
tiers,  the  partnership  should  become  void.  If  the 
bankrupt,  therefore,  in  this  case  had  been  guilty  of  the 
misconduct  imputed  to  him,  his  partners  would  have 
had  the  power  of  putting  an  end  to  the  partnership, 
without  coming  to  this,  or  any  other  Court;  or  if  there 
was  a  doubt  as  to  their  power  in  this  respect,  they 
could  have  obtained  immediate  relief  in  a  Court  of 
Equity.  But,  without  giving  the  bankrupt  any  oppor- 
tunity of  being  heard  in  a  Court  of  Equity,  in  answet 
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1882;       to  the  charge  of  misappropriation  which  they  bring 
£z  parte       against  him, — when  he  might  possibly  be  able  to  clear 
Christie.      Jiimself  from  any  imputation  of  that  kind,  and  show 
sufficient  cause  why  the  partnership  should  not  be  dis- 
solved,— they  sue  out  this  commission  to  eiiect  that 
indirectly,  which  they  ought,  if  they  had  acted  bond 
Jide^  to  have    sought    the    accomplishment  of  by   a 
wholly  different  proceeding.      For  these  reasons  it 
appears  to  me,  that  this  is  a  commission  issued  for  a 
fraudulent  purpose,  and   ought,  consequently,  to  be 
superseded. 

Sir  G.  Rose. — When  the  Lord  Chancellor  directed 
the  two  issues  in  this  case,  he  proceeded,  no  doubt,  on 
the  well  understood  rule  in  bankruptcy,  that  the  com- 
mission might  be  supersedable,  on  the  ground  of  the 
motives  that  influenced  the  petitioning  creditor  in 
issuing  it.  For  though  the  first  issue,  as  to  the  debt« 
might  be  found  in  the  affirmative,  and  therefore  the 
commission  be  good  in  point  of  law ;  yet  if,  in  the  terms 
of  the  second  issue,  the  commission  had  been  taken 
out  ''  for  the  purpose  of  compelling  the  petitioner  to 
agree  to  a  dissolution  of  the  partnership,*'  the  Chan- 
cellor must  have  contemplated  the  superseding  of  the 
commission.  The  very  fact,  that  he  ordered  the  ques- 
tion to  be  tried  beyond  the  mere  legal  requisites, 
proves  that  he  coincided  in  the  general  rule  adopted 
by  judges  in  bankruptcy  in  cases  of  this  description, 
namely,  that  where  a  commission  has  been  issued  for 
an  improper  motive,  the  Court  would  not  hesitate  to 
supersede  it.  It  is  impossible  to  attend  to  the  terms 
of  this  issue,  and  to  the  language  of  the  finding  of  th^ 
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jury,  as  it  appears  on  the  postea,  without  being  satis-  183S. 
fied  that  the  object  of  the  issue  was  to  ascertain  the  e,  paite 
real  purpose  of  taking  out  the  commission.  But  the  ^""»''**- 
counsel  for  the  respondents  put  the  strength  of  their 
case  on  the  fact,  that  the  jury  have  found  "  that  the 
commission  was  not  issued  for  the  purpose  of  compel- 
ling the  petitioner  to  agree  to  a  dissolution  of  the  part- 
nership ;"  and  that  therefore  the  fact,  upon  which  the 
mind  of  the  Lord'  Chancellor  was  desirous  of  informa- 
tion, has  been  found  for  them.  It  is  certainly  difficult 
to  account  for  the  issue  being  so  framed;  for  it  appears 
to  me,  that  this  supposed  method  of  accomplishing  the 
■intention  of  the  party  to  bring  about  an  agreement, 
tended  most  effectually  to  defeat  it.  The  petitioner 
had  put  his  case  upon  his  petition  intelligibly  enough; 
for  he  says,  **  that  the  arrest  was  made  in  order  to 
compel  an  agreement  to  a  dissolution,"  which  the 
arrest  might  very  well  do;  and  '^  that  the  conmussion 
was  taken  out"  to  work,  as  of  course  it  would,  the  dis- 
solution itself.  The  learned  judge  who  tried  the  issue 
concluded  most  correctly  what  the  essential  point  to  be 
arrived  at  was ;  and  having  put  that  point  speci€cally 
to  the  jury,  they  as  specifically  found  that  the  purpose 
of  suing  out  the  commission  was  not  to  distribute  the 
bankrupt's  effects,  but  merely  tQ  put  an  end  to  the 
partnership.  But  putting  the  verdict  entirely  out  of 
.consideration,  I  do  not  think  there  is  much  room  for 
doubt,  as  to  the  motive  of  the  petitioning  creditor. 
Saunders  has  not  denied,  that  in  arresting  the  bank- 
rupt,  and  thus  causing  him  to  commit  an  act  of  bank- 
ruptcy, his  object  was  to  effect  a  dissolution  -  of  the 
partnership;    for  which,   it  appears,  there  were  no 
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19SH,  grounds  for  applying  to  a^  Court  of  Equity.    I  agree 

£7^^  with  the  arguments  of  the  counsel  lor  the  petitioaing 

Cbbistu.  creditor,  that  a  Court  of  Law  has  nothing  to  do  with 


the  motives  of  a  creditor  in  taking  out  a  commission; 
but  the  Lord  Chancellor  sitting  in  bankruptcy  hai 
always  been  accustomed  to  inquire  into  his  motifes> 
and  when  the  eonunissi<m  has  been  taken  out  with  aa 
improper  motive,  to  treat  it  aa  an  abuse  of .  the  process 
under  the  control  of  the  great  seal.  It  would  seen, 
firom  what  Mr.  Jacob  has  advanced  in  argument,  that 
all  the  law  as  to  concerted  commissions  has  been  done 
Away  with  since  the  passing  of  the  Bankruptcy  Court 
Aet.  But  I  find  nothing  in  any  section  of  the  statute, 
that  can  be  construed  to  that  effect. 

One  thing  will  go  a  great  way  in  deciding  this  case. 
It  is  laid  down  in  all  the  cases  in  the  books,  that  where 
a  soUcitor  takes  out  a  commission  against  a  party  who 
has  no  property  to  divide  among  his  creditors,  the 
commission  is  unduly  and  imi»x>perly  issued,  as  not 
being  usued  for  the  distribution  of  assets.  Now  in 
this  case  a  little  attention  to  the  proceedings  w31  show, 
that  there  was  not  the  remotest  hope  of  administering 
property  under  this  coromissiott,  and  therefore  that  it 
could  not  have  been  issued  with  the  slightest  intention 
of  distributing  the  effects,  or  of  benefiting  any  of  the 
bankrupt's  creditors.  The  adjudication  of  the  bank* 
ruptcy  is  advertized  in  the  Giaaette  of  the  8th  of  Bfay, 
appointing  the  first  and  second  meetings  on  the  12th 
and  13th  of  May.^  If  on  if  there  were  any  creditors  of 
Ckristie  desirous  of  proving  at  the  second  meeting  to 
vote  in  the  choice  of  assignees,  these  meetings  seen  to 
have  been  so  contrived  as  to  prevent  die  possibility  of 
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their  doing  so.  Then  the  petitioning  creditor,  being  189^* 
the  only  creditor  present  at  the  second  meeting,  £x  parte 
except  the  solicitor  for  the  commission,  who  proves  a 
debt  for  34/., — a  debt,  be  it  remembered,  that  was  owing 
by  the  partnership,  two  of  the  partners  being  solvent, — 
elects  himself  and  another  person,  his  nominee,  and  no 
creditor,  to  be  the  assignees  onder  the  commission. 
No  provision  is  even  made  for  the  payment  of  the 
expenses  of  the  comnussion,  which  of  course  have  been 
readily  disbursed  by  the  petitioning  creditor. 

An  argument  has  been  much  relied  upon  for  the 
respondents,  that  the  commission  could  not  have  been 
sued  out  to  put  an  end  to  the  partnership,  because  the 
commission  could  not  of  itself  dissolve  the  partnership. 
That,  they  contended,  could  only  be  done  by  the 
assignment,  which  has  the  effect  merely  of  making  the 
assignees  tenants  in  common  with  the  other  partners. 
But  this  objection  proves  too  much ;  for  in  all  these* 
eases,  the  question  is  as  ta  the  effeei  of  the  commission. 
If  that  were  not  so,  the  jurisdiction  in  bankruptcy  has 
not  been  properly  exercised.  And  although  it  is  true, 
that  the  assignees  become  tenants  in  common  with  the 
solvent  partner,  yet  that  is  in  effect  a  dissolution  of  the 
partnership,  by  giving  any  party  a  right  to  wind  up 
and  determine  it.  Then,  is  it  too  nriuch  to  say,  that 
the  petitioning  creditor  intended  the  commission  to 
bring  about  that  state  of  things,  which  was  the  inevita- 
ble result  of  working  it?  Or,  can  it  be  contended, 
tinder  all  the  circumstances  of  the  case,  that  he  had 
any  other  object  in  view  whatever,  but  to  relieve  him- 
self from  his  situation  as  the  bankrupt's  partner. 
Viewing  the  matter  in  this,  and  no  other  light,  I  tfaere^ 
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ISSf.        fore  think  that  the  order  ought  to  be  as  prayed,  and 
ExM^      that  the  commission  should  be  superseded  at  the  costs 
CHEiariB,     q£  tjjg  petitioning  creditor. 

The  order  made  was^  that  the  commission  should 
be  superseded,  and  that  the  costs  of  super* 
seding  the  same  and  incidental  thereto,.and 
also  the  costs  of  Christie  of  and  occasioned 
by  the  original  petition,  and  of  the  trials  of 
the  issues,  and  his  costs  of  and  occasioned  by 
this  application,  should  be  paid  by  Saunders, 


THIRD  CASE. 

Ex-parte  Christie. — In  the  matter  of  Christie. 

The  decision  in  THIS  was  a  special  case,  upon  the  appeal  of  W.  H. 
that  a  commis- .  Sdunders  to  the  Lord  Chancellor  from  the  decision  of 

8100  issued  bj  ' 

one  partner        the  Court  of  Review  in  the  last  case.     The  following  is 

against  another, 

for  the  sole        the  Statement  of  tlie  special  case :  (a) 
solving  the  ^''        *' In  November  18^  the  said  Alexander  Christie 
supereedablel^    ^"^  ^i/A'^vm  Hetiry  Saunders  and   William  Hoole  en- 
appedto  tSo      ^ered  into  partnership  together,  for  a  term  of  ten  years. 
Lord  Chancel-   j^  ^^  business  of  engineers  and  millwrights,  at  Shef- 
field, in  the  county  of  York,  under  the  firm  oidlexander 
Christie  &  Co.;  and  they  carried  on  business  in  part- 
nership  till  the  year  1831. 

(a)  As  this  special  case  was  settled  by  the  Chief  Justice,  and  the  aiga- 
-ment  on  the  appeal,  as  well  fts  the  judgment  of  the  Lord  Chancellor,  are 
grounded  upon  the  statements  contained  in  it,  •  it  has  been  thooght  uoie 
advisable  to  give  it  nearly  ver&atun,  although  most  of  the  facts  siated  in  the 
last  caie  are  necessarily  repeated. 
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Independently  of  the  partnership  transactions,  there        ISS2. 
were  some  other  transactions  between  Saunders  and       ^x  parte 
Ckrutie;  and  it  was  and  is  insisted  by  Saunders,  that      C"«»"»- 
Christie  had,  in  March  1 830,  become  indebted  to  him, 
Saunders,  to  the  amount  of  100/.  and  upwards,  in  re*- 
spect  of  such  private  transactions. 

In  March  1831  Saunders  commenced  an  action  at 
law  against  Christie,  and  made  oath  that  Christie  was 
indebted  to  him  to  the  amount  of  lOSL  and  upwards, 
and  caused  Christie  to  be  arrested  in  such  action. 

Christie  was  committed  to  prison  under  such  arrest, 
and  could  not  procure  bail,  and  remained  in  prison  for 
more  than  twenty-one  days. 

After  the  expiration  of  such  twenty-one  days,  and 
on  the  30th  of  April  1831,  a  commission  of  bankrupt 
under  the  great  seal  was  issued  against  Christie,  upon 
the  petition  of  Saunders.  On  the  2d  of  May  1831 
Christie  was  found  and  declared  a  bankrupt  under  this 
commission. 

On  the  13th  of  June  1831,  Christie  presented  his 
petition  to  the  Lord  High  Chancellor,  stating  as  therein 
stated,  and  insisting,  that,  on  a  fair  and  just  balance  of 
account,  he  was  not  indebted  to  Saunders  in  the  sum  of 
100/.,  but  that,  on  the  contrary,  the  debt  actually  due 
from  him  (Christie)  to  Saunders  did  not  exceed  40/., 
and  was,  as  he  was  advised,  not  sufficient  to  support 
the  commission ;  and  that  the  commission  was,  as  he 
verily  believed,  issued  by  Saunders  solely  for  the  pur- 
pose of  obtaining  a  dissolution  of  copartnership  be- 
tween him  {Christie),  Saunders,  and  the  said  William 
Hook,  on  the  terms  proposed  by  them>  to  the  prejudice 
of  him  {Christie),  and  in  order  to  defraud  him  of 
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ghare  of  the  profits  accruing  to  the  said  partnerahip 
concern ;  and  that  he  was  advised  and  submitted,  that 
the  issuing  of  the  said  commission  by  Saunders  was 
fraudulent  and  vexatious,  and  that  on  that  ground,  as 
well  as  on  the  ground  of  the  inadequacy  of  the  peti- 
tioning creditor's  debt  to  support  the  saaie,  he  was 
entitled  to  have  the  commission  superseded,  at  the 
costs  of  Sawnders.  And  the  petition  prayed,  that  the 
said  commission  of  bankrupt  might  be  superseded,  and 
that  a  writ  of  supersedeas  might  issue  accordingly,  and 
that  the  costs  thereof,  and  of  that  application,  might 
be  paid  by  Saunders:  and  that  the  bond  of  Soioufers, 
the  petitioning  creditor,  might  be  assigned  to  him 
{Chrutie). 

Several  affidavits  were  sworn  and  ffled  in  support  of 
and  in  exposition  to  the  petition;  that  is  to  say,  the 
affidavit  of,  &e«  &c«  (here  the  names  of  the  several 
deponents  who*  had  made  affidavits  were  enumerated,) 
which  said  several  affidavits  are  hereby  referred  to. 

The  petition  came  on  to  be  heard  before  the  Lord 
High  Chancellor  on  the  31st  of  August  1831,  when, 
by  consent  of  the  parties,  it  was  referred  to  a  barrister 
to  take  the  account  between  Christie  and  Sauuders^ 
and  to  inquire  and  certify  whether  Saunders  had  a  good 
petitioning  creditor  s  debt  to  support  the  commission. 
It  was  afterwards  agreed  between  the  parties,  that  this 
reference  should  be  abandoned;  and  the  petition  came 
on  again  to  be  heard  before  the  Lord  Chancellor. 

His  lordship,  by  an  order  made  upon  the  said  peti- 
tion, and  dated  the  10th  day  of  January  188S,  was 
pleased  to  order,  that  the  parties  should  forthwith 
proceed  to  a  trial  at  law,  at  the  assises  of  the  county  of 
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Yorky  in  his  majesty's  Court  of  King's  Bench,  iqpon  ISSS. 
the  following  issues  :  yis.  fir^iy  whether,  at  the  date  £x  parte 
and  issuing  forth  of  the  said  commissiMi  (tf  bankrupt  ^"^'^"^ 
against  ChriHie,  Ckrisiie  was  justly  and  truly  indebted 
to  Saunders'm  the  sum  of  100/.;  and  secondly^  whether 
the  said  commission  of  bankrupt  was  issued  for  the 
purpose  of  compeffing  Chrisiie  to  agree  to  a  dissolution 
of  the  partnership  subsisting  between  him  and  Smmr 
dgrsaiad  WUUam  Hooie:  in  the  first  of  which  issues 
Saunders  was  to  be  the  plaintiff,,  aad  CkrUtie  was  to 
be  the  defendant;  and  in  the  second  of  which  issues 
ChriMe  was  to  be  the  plaintiff,  and  SonmierM  was  to 
be  the  defendant  And  it  was  referred  to  the  master 
of  the  Court  of  Chancery  in  rotatton^  to  settle  the  said 
issues  between  the  parties  if  they  di&red  about  the 
same,  with  liberty  for  the  judge,  belbre  whom  such 
isaues  diould  be  tried,  to  iadcnrse  on  the  post^t  any 
spedid  circumstance  as  he  m^ht  think  fit;  and  all  fur- 
ther directions  were  thereby  reserved  nntH  after  the 
trial  of  such  issues,  whea  either  party  was  to  be  at 
liberty  to  apply  to  his  lordship  in  relation  thereto,  as 
they  might  be  idnsed,  when  such  further  order  was  to 
be  made  as  should  be  just. 

:  .  The  said  two  issues  came  on  to  be  tried  at  the  Sam- 
mer  assises  for  the  county  of  York,  in  die  year  18S8, 
before  Mr.  Justice  Farke;  when,  on  thejfr«<  issue,  a 
irerdict  was  found  for  GArJs^,  the  defendant  on.  such 
issue;  and  on  the  seccmd  issuer  in  which  CArtsli^was 
phdntiff,  a  Tenlict  was  found  for  Samndsrs,  llie  de- 
fendant; and  die  judge  indorsed  upon  die  postea  as 
feKowa:  (The  ease  then  stated  die  q>ecial  indorsement 
on  the  postea,  as  in  the  last  case.)  (a) 

(a)  See  ante;  467. 
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1632.  On  the  19th  day  of  November  1832«  Christie  pre- 

ETparte  ^^^^^  ^^^  petition  to  the  Court  of  Review,  stating  the 
CBnisTiE.  former  petition,  and  the  result  of  the  trial  of  the  issues, 
and  prajring  that  the  commission  might  be  superseded, 
that  a  writ*  of  supersedeas  might  issue  accordingly,  and 
that  the  costs  thereof  and  of  the  former  petition  and 
consequent  charges  thereon,  and  the  costs,  charges, 
and  expenses  incurred  by  Christie  upon  and  relating 
to  the  said  trial  of  the  said  issues,  might  be  paid  by 
Sounders^  and  that  the  bond  might  be  assigned. 

On  the  S8th  of  November  183S,  Saunders  applied 
to  the  Court  of  Review  for  a  new  trial  (a)  of  the  first 
issue ;  and  upon  hearing  the  learned  judge's  notes,  and 
the  counsel  of  Saunders  and  Christie,  the  said  Court 
of  Review  declared  its  opinion,  that  the  verdict  upon 
the  said  first«mentioned  issue  was  not  satisfactory,  and 
that  it  would  direct  a  new  trial  of  the  said  first  issue, 
or  some  other  inquiry*  for  the  purpose  of  determining 
the  validity  of  the  said  petitioning  creditor's  debt, 
unless  the  Court  should,  upon  hearing  the  petition  of 
Christie,  be  of  opinion  that  the  commission  ought  to  be 
superseded,  upon  the  grounds  appearing  on  the  special 
indorsement  on  the  postea  upon  the  second  bsue. 

On  the  S9th  November  18S2,  the  petition  of  the 
said  Alexander  Christie  came  on  to  be  heard  before 
the  said  Court  of  Review,  and  the  case  was  argued 
before  the  Court  with  reference  to  the  question,  whe- 
ther the  said  commission  ought  to  be  superseded,  by 
reason  of  the  purpose  for  which  the  same  was,  or  ap- 
peared to  have  been,  issued.  And  the  Court,  upon 
reading  the  notes  of  the  evidence  given  upon  the  trial 

(a)  See  the  first  case,  ante,  p.  461. 
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of  the  second  issue,  and  the  special  finding  of  the  jury  IB$2. 
as  indorsed  upon  the  postea  hy  the  learned  judge,  and  ex  pane 
also  the  affidavits  filed  in  the  matter  of  the  petition, 
was  of  opinion,  that  in  point  of  fact  the  said  commis- 
sion of  bankrupt  had  been  taken  out  by  the  said 
William  Henry  Saunders^  not  with  any  intent  or  pur- 
pose to  cause  the  estate  and  efiects  of  the  said  Alex- 
ander  Christie  to  be  distributed  amongst  his  creditors 
in  payment  of  their  debts,  but  merely  with  the  intent 
and  purpose  to  put  an  end  to  the  partnership  subsist- 
ing between  the  said  Christie,  Hoole,  and  Saunders; 
and  held,  that  such  proceeding  was  an  abuse  of  the 
great  seal,  and  therefore  that  the  commission  ought  to 
be  superseded ;  and  thereupon  by  its  order,  dated  the 
29th  day  of  November  1832,  ordered,  that  the  said 
commission  should  be  superseded,  and  the  costs  of 
superseding  the  same  and  incidental  thereto,  and  also 
the  costs  of  Christie  of  and  occasioned  by  the  said 
original  petition,  and  of  the  trials  of  the  said  issues, 
and  his  costs  of  and  occasioned  by  that  application, 
should  be  paid  by  the  said  William  Henry  Saunders. 

From  this  decision  Saunders  appeals  to  the  judg- 
ment of  the  Lord  High  Chancellor,  humbly  submitting 
that  the  said  commission  ought  not  to  have  been 
superseded. 

Settled  and  approved  by  me, 

T.  Erskine,  C.  J." 

Sir  E.  Sugden  and .  Mr.  Jacob  appeared  for  the  ap- 
pellant. The  grounds  on  which  the  bankrupt  founded 
h|8  original  petition  to  supersede  the  commission  were : 
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ISSft.       l8t|  That  there  was  not  a  sufficient  petitioniBg  credi- 

ETputt      ^^^  ^^^  *  ^^  ^fyj  That  Ae  commissiim  was  issued 
Chmbtib.     it  f^^  jjjg  purpose  of  dissolving  the  partnership,  and  to 

defraud  the  petitioner  of  his  share  of  the  profits.'* 
There  are  two  objections  to  the  decision  of  the  Court 
of  Review:  Ist,  That  the  idsue  has  been  found  in 
fkyour  of  the  appeflant ;  and  Sdly,  That  a  commbsion 
is  not  supersedable,  where  it  has  the  legal  requisites, 
and  fraud  is  negatired,  although  the  object  may  be  to 
dissolre  a  partnership. 

Firgt,  As  to  the  finding  of  the  issue.  When  the 
Court  directed  this  issue,  it  was  not  meant  to  try  whe- 
ther the  commission  was  sued  out  to  put  an  end  to  tbe 
partnership,  as  the  judge  put  the  question  to  the  jury, 
and  which  is  the  legal  result  of  every  commission 
regularly  proceeded  with;  but  to  ascertain,  whether  it 
was  issued  to  compel  a  dissolution  on  certain  terms  pro^ 
posed  by  the  petitioning  creditor.  Now  the  jury  have, 
in  the  express  negative  of  the  terms  of  the  issue,  found 
that  the  commission  was  not  issued  for  the  purpose  of 
compelling  the  petitioner  to  agree  to  a  dissolution  of  the 
partnership.  But  the  Court  of  Review  has  wholly  dis- 
regarded this  finding,  and  decided  upon  the  special 
indorsement  on  the  postea,  which  was  merely  collateral 
The  order  of  the  Lord  Chancellor,  however,  only  gave 
the  judge  liberty  to  indorse  any  s][>ecial  circumstances 
as  to  the  issue  directed  to  be  tried,  and  not  to  vary  the 
terms  of  the  issue  itself,  which  it  appears  he  has  done, 
by  the  findings  of  the  jury  indorsed  on  the  postea. 
These  findings  are,  in  truth,  wholly  beside  the  question 
which  the  parties  went  prepared  to  try. 

Secondly,  Even  supposing  that  the  objedt  of  issuing 
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the  oonunksion  was  to  dissolve  the  partoersbip,  yet  1^^* 
where  the  legal  requisites  exist,  and  there  is  no  fraud,  ex  parte 
as  is  expressly  negatived  in  this  case,  a  partner  is  not 
to  be  deprived  of  his  legal  right  to  sue  out  a  commis* 
sion,  because  he  may  derive  from  it  some  further 
benefit  than  as  a  mere  creditor,  namelyi  that  of  getting 
rid  of  a  bad  partner*  When  any  person  has  a  legal 
right.  Courts  of  Law  will  not  limit  that  right,  because 
the  party  exercising  it  is  actuated  by  a  bad  motive ) 
nor  win  a  Court  of  Equity  interfere  with  a  legal  right, 
unless  the  fraudulent  motive  is  clearly  apparent 

The  cases,  which  were  cited  in  the  Court  below  in 
support  of  the  supersedeas,  are  inapplicable  to  the 
real  question  before  the  Court.    Ex  parte  Broum  (a) 
was  not  an  application  by  the  bankrupt,  but  by  the 
widow  of  a  deceased  partner  of  the  bankrupt,  where 
•the  bankrupt  was  solvent;  and  the  commission  had 
been  procured  by  the  bankrupt,  to  defeat  her  of  her 
interest  in  the  partnership.    It  was  therefore  a  dear 
case  of  fraud,  and  quite  dififerent  from  the  present  case. 
In  £«  parte  Harcawrt  (6),  also,  Lord  JE/<2oii's  judgment 
proceeded  entirely  upon  the  commission  having  been 
issued  against  good  faith;  and  the  same  in  Ex  parte 
QalUmore  (c\  where  his  lordship  said,  that  process  in 
bankruptcy  was  affected  by  the  same  species  of  fraud, 
which  would  invalidate  the  process  in  any  other  Court. 
So  that  it  would  appear,  from  these  castS)  that  a  com- 
nussion  of  bankrupt  is  only  to  be  controlled  in  a  case 
of  fraud,  in  the  sane  way  as  a  Court  of  Law  wouU  in- 
terfere to  prevent  the  abuse  of  its  own  process. 

(tt)  1  Rose,  151.  (6)  2  Rose,  S14.  (e)  2  Rote,  424. 
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1832.  But  in  the  case  of  Ex  parte  Wilbeam{a)^  where 

Ez  parte       fraud  was   negatived^  as  in  the  present  case»  Sir  J. 

HftifTis.  Leach  refused  to  supersede  a  commissioni  notwith- 
standing  it  was  issued  by  the  petitioning  creditor  in 
concert  with  the  bankrupt's  partners,  with  a  view  of 
dissolving  the  partnership.  His  honour  says :  ^'  The 
petitioning  creditor  appears  to  have  considered  it  to 
be  a  prudent  measure^  to  get  the  bankrupt  out  of  a 
partnership  with  which  he  had  extensive  dealings. 
Taking  this  bon&fide  to  be  his  object,  it  cannot  defeat 
the  commission.  A  commission  is  not  to  be  super- 
seded, because  the  petitioning  creditor  has  a  bye 
motive  beyond  the  distribution  of  the  estate/'  So  in 
Ex  parte  Boume{b), — where  the  commission  was  origi* 
nally  issued  for  an  improper  purpose,  but  that  purpose 
being  defeated,  the  petitioning  creditor  asserted  hb 
right  to  work  the  commission  for  the  purpose  recog* 
nized  by  law,  namely,  for  the  benefit  of  himself  and  the 
other  creditors  of  the  bankrupt, — Sir  J.  Leach  sud, 
"  If  a  commission  issued  upon  an  unjust  motive  be- 
comes an  eflScient  instrument  of  fraud,  and  the  bankrupt 
cannot  be  relieved  from  the  fraud  of  which  the  com- 
mission is  an  instrument,  but  by  superseding  the 
commission,  the  Court  will  interfere  and  supersede  the 
commission,  in  order  to  defeat  the  fraud ;  but  however 
unjust  the  motive  of  the  petitioAing  creditor  may  be,  if 
the  fraudulent  purpose  may  be  defeated  without  su- 
perseding the  commission,  the  Court  will  not  interfere.*' 
And  although  Lord  EUbn  afterwards  reversed  that 
decision,  upon  appeal,  yet  he  admits  that  a  comnussion 
may  be  issued  with  a  double  object.    [But  Lord  Eldon 

(a)  Bock,  461.  (h)  1  G.  &  J.  311. 
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says,  tbat  the  distribution  of  the  bankrupt's  effects  is  1832. 
the  only  legitimate  object  of  a  commission.]  That  is  EKjAvte 
the  necessary  consequence  of  a  commission.  In  the  ■«'"'»• 
present  case,  the  judge  might  just  as  well  have  asked 
the  jury  to  say,  whether  the  commission  was  issued 
with  an  intention  that  an  assignment  should  be  made 
of  the  bankrupt's  estate  and  effects,  as  to  ask  whether 
the  purpose  was  to  distribute  those  effects.  What  a 
situation  would  a  trader  be  placed  in,  if  he  could  not 
issue-  a  commission  against  his  partner,  after  he  had 
committed  an  act  of  bankruptcy !  Put  the  case  of  a 
young  man  admitted  as  a  partner  in  a  banking  house, 
who  enters  into  speculations  in  the  name  of  the  firm, 
which  would  involve  the  other  partners  in  ruin,  unless 
they  immediately  dissolved  the  partnership.  Is  it  to 
be  said,  that  one  of  his  partners,  who  is  a  creditor  for 
100/.  and  upwards,  is  not  to  issue  a  commission  against 
him,  because  his  governing  motive  is  to  effect  a  dis* 
solution  of  the  partnership,  and  prevent  the  house 
from  being  ruined  by  the  extravagance  of  the  bank- 
rupt? Such  a  doctrine  as  this  would  be  most  unrea- 
sonable and  unjust.    In  the  present  case,  there  is  no 

evidence  whatever  that  the  petitioning  creditor  did  not 
intend  to  work  this  commission,  and  therefore  what 
Lord  EkUm  says,  in  Ex  parte  Bourne,  is  applicable  to 
this  case.  His  words  are,  "  if  the  object  of  the  com- 
mission  is  to  put  a  stop  to  an  action,  and  at  the  same 
time  to  prosecute  the  commission,  with  a  view  to  the 
distribution  of  the  estate  amongst  all  the  creditors,  I 
will  not  say  that  a  commission  with  such  double  ob- 
ject should  not  stand."  In  conclusion,  therefore,  we 
submit,  1st,  That  even  supposing  the  Court  should 
decide  the  indorsement  of  the  judge  upon  the  postea 

VOL.  n.  MM 


CanisTtt. 


488  CASES  IN  BANKRUPTCY, 

IMSl.  to^  be  correct,  yet  as  there  is  no/roncf  found,  tow»- 
Bkputf  ^*°^  ^^^  supersedeas,  the  judgment  of  the  Court  of 
Review  must  be  reversed.  And  secondly ^  if  your 
lordship  should  think  that  the  special  finding  on  the 
poitea  was,  as  we  contend  it  is,  inconsistent  with  the 
terms  of  the  issues,  then  that  you  will  not  act  upon 
such  finding,  in  direct  opposition  to  the  previous  ver* 
diet  of  the  jury. 

Mr.  Swanstonf  and  Mr.  Montagu^  for  the  respondent. 
It  has  been  contended  on  the  other  side,  that  it  would 
be  unjust  to  prevent  one  member  of  a  partnership  fi^m 
issuing  a  fiat  against  a  partner  who  has  committed  an 
act  of  bankruptcy,  because  the  continuance  of  the  part- 
nership might  involve  all  the  members  of  it  in  ruin. 
But  this  is  merely  an  imaginary  evil ;  for  the  proper 
remedy  in  such  a  case  would  be  to  file  a  bill  in  equity 
for  A  dissolution  of  the  partnership,  and  not  by  ihe 
indirect  proceeding  of  issuing  a  fiat  in  bankruptcy. 
**^  I'he  real  question,"  as  Lord  Eldon  says,  in  Ex  parte 
Bourne  (a),  **  results  to  this.  What  was  the  purpose  with 
which  this  commission  was  issued?*'  In  a  subse- 
quent part  of  his  judgment,  also,  he  adds,  ''  I  think 
myself  justified  in  saying,  and  bound  to  say,  that 
if  the  object  of  this  commission  was  to  stay  the 
at^ion,  and  not  to  work  the  commission,  as  a  conmiis- 
slon  for  the  benefit  of  the  creditors,  this  Court  will  not 
permit  it  to  stand.'^  It  has  also  been  urged  in  support 
of  &\e  argunfent  f6r  the  appellant,  that  if  the  legal 
requisites  for  a  commission  exist,  the  Court  will  not 
regard  the  motives  of  the  petitioning  creditor.  But 
though  a  Court  oP  Law  may  not  look  at  the  motives  of 

(a)2G.&J.  140. 
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a  oredttori  wfao  avails  himself  of  its  proeess  against  his 
debtor^  and  who  has  only  his  own  interest  to  consider 
in  the  proceeding,  yet  it  can  never  be  contended  that 
so  severe  a  process  as  a  ooiomission  of  bankrupt,  which 
the  law  has  provided  for  the  benefit  of  the  goneral  body 
of  the  bankrupt's  creditors,  may  be  issued  by  any  indi- 
vidual for  his  own  exclusive  benefit;  or  that  when  it 
has  been  thus  obtained  by  a  creditor  by  concealing  his 

rootivej  this  Court  will  refuse  to  supersede  it  when  the 
motive  is  discovered.  Ex  parte  Bourne  (a),  which  has 
been  so  often  referred  to  in  this  argument,  is  a  decided 
anthority  against  such  a  position. 

With  respect  to  the  finding  of  the  jury,  as  indorsed 
on  the  posieUf  we  contend  there  is  quite  sufficient  found 
by  the  jury  to  satisfy  the  conscience  of  the  Court,  and 
to  enable  it  to  decide  in  favour  of  the  supersedeas* 
For,  however  informal  the  postea  may  be  considered, 
the  Court  will  not  suffer  itself  to  be  fettered  by  any 
defect  of  form,  but  will  only  regard  the  substantial 
justice  of  the  case.  After  the  trial  of  an  issue  directed 
by  the  Court,  if  it  is  not  quite  satisfied  with  the  verdict, 
the  Court  will,  upon  further  directions,  look  at  all  the 
evidence  originally  before  it,  as  well  as  the  evidence 
appearing  upon  the  trial  of  the  issue;  and  if  the  result 
of  the  inquiry  proves  still  unsatisfactory,  the  Court  will 
d«.ga>d  the  verdict,  or  even  overrule  the  decision  of 
a  Court  of  Law,  upon  a  case  setit  for  its  opinion: 
UUerson  v.  Vernon  (i),  HampMop,  v.  Sampeon  (c).  And 
in  Staee  v.  Mabbot  {d)^  a  very  remarkable  case  is  refer* 
red  to  by  Lord  Hardwicke^  which  occurred  before  Lord 
,•  where  there  had  been  no  less  than  five  trials  in 


(b)  3  T.  R.  639 ;  4  T.  R.  670. 
(<2)  2  Vm.  664. 
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1.832.  favour  of  the  validity  of  a  deed  alleged  to  have  been 
Ezmrte  forged^  and  in  spite  of  all  these  verdicts  LordXtn^ 
<''"'""-  decreed  it  to  be  cancelled,  as  the  trials  were  un»tis. 
factory  to  his  own  mind.  In  directing  the  issue  in  the 
present  case,  the  Court  permitted  any  special  circum* 
stances  to  be  indorsed  by  the  judge  upon  the  postea, 
as  he  might  think  fit.  This  reservation  was  intended 
to  prevent  the  object  of  the  Court  from  being  defeated 
by  a  return  of  part,  instead  of  the  whole  truth  of  the 
case.'  That  objecti  thereforci  having  been  now  attained, 
by  the  judge's  indorsement  upon  the  postea^  and  the 
Court,  having  before  it  the  whole  of  the  evidence  upon 
the  trial,  and  the  affidavits  upon  the  original  petition, 
can  have  no  doubt  as  to  the  real  facts  of  the  case,  and 
will  therefore  not  permit  a  commission  to  stand,  which 
has  been  issued  for  the  mere  purpose  of  dissolving  a 
partnership. 

Sir  Edward  Sugden  in  reply.  The  law  is  not  dis- 
puted, that  a  commission  is  supersedable,  if  it  be  issued 
for  a  fraudulent  purpose,  or  if  the  petitioning  creditor 
has.no  intention  of  working  it  as  a  commission.  But 
in  this  case  fraud  is  expressly  negaUved,  even  by  the 
indorsement  on  the  postea,  which  is  so  much  relied  on 
by  the  other  side ;  and  there  is  no  evidence  that  the 
petitioning  creditor  did  not  intend  to  work  this  com* 
mission,  except  the  inference  that  may  be  drawn  from 
the  indorsement  on  the  posiea,  which  was  made  by  the 
learned  judge,  under  the  mistaken  notion  that  the  issue 
directed  was  not  the  real  issue  intended  to  be  tried. 
In  order  to  justify  the  superseding  of  this  commission, 
it  ought  to  have  been  expressly  proved  that  Saunders, 
when  he  issued   it,    had    no  intention    to   work  it; 
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and  if  this  had  been  shown^  it  would  have  destroyed        1832. 
the  argument  of  the  other  side;  for  if  there  was  no       fiTparte 
intention  to  work  the  commission,  it  could  Hot  have      C""""** 
been  issued  for  the  purpose  of  putting  ah  end  to  the 
partnership;  as  it  is  the  assignment/  afid  not  the  com- 
nission,  which  effects  the  dissolution.     If,  upon  the 
proceedings  as  they  now  appear,  the  Court  should  not 
feel  itself  justified  in  reversing  the  order  of  the  Court 
of  Review;  then  we  submit  that  the  appellant,  on  the 
ground  of.  surprise,  oiight  to  have  an  opportunity  of 
producing  further  evidence,  either  upon  a  new  trial, 
or  some  other  inquiry  which  the  Court  may  think 
proper  to  direist. 

Cur.  adv.  vult. 

1833. 

Lord  Brougham,  L.  C— The  frame  of  the  second     ^'*«^*  ^^• 
issue,  which  I  directed  in  this  case,  appears  not  to  have 
been  distinctly  understood  by  the  learned  judge  who 
tried  it  (a) ;  for  he  seems  to  have  considered  that  the 

(a)  It  may  be  pennitted  to  observe,  nevertheless,  that  th^  terms  of  the 
issue  are,  to  say  the  least  of  them,  wrapped  up  in  somewhat  of  an  ambiguous 
phraseology.  As  well  indeed  might  it  be  saidf  when  a  man  is  arrested, 
who  refuses  to  pay  a  debt,  and  who  prefers  imprisonment  to  payment,  that 
the  writ  was  issued  against  him  for  the  purpose  of  eompelling  him  to  agre$ 
to  pay  the  debt,— as  that  the  commission  in  this  case  was  issued  against  the 
petitioner,  who  had  already  positively  refused  to  dissolve  the  partnership,  for 
the  purpose  of  eomptUhg  him  to  agree  to  a  diitolution ;  when  all  agreement 
was  out  of  the  question,  and  nothing  was  contemplated  by  the  petitioning 
creditor,  but  the  legal  effect  of  the  commission,  which  would,  independently 
of  any  agreement,  of  itself  compei  a  distoluiion. 

Whether  the  learnt  judge  understood  the  meaning  of  the  issue 
which  was  sent  to  him  to  try,  will  be  best  seen  from  the  mode  in  which  he 
Charges  the  jury,  preparatory  to  their  verdict.  According  to  the  short-hand 
writer's  notes,  it  appears  that  he  told  them,  that  the  terms  of  the  issue  did 
not  convey  the  real  facts  and  circumstances  which  the  Lord  Chancellor 
wished  to  be  tried ;  for  that  even  if  the  purpose  of  suing  out  the  commission 
was  to  compel  the  plaintiff  to  agree  to  a  dissolution  of  the  partnexship,  they 
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18J£.  ottly  object  wns  to  nsc^rtaia  wfaeibel*  or  not  the  sok 
Exparie  purpose  of  the  petitio«iitg  creditor  was  to  dissolve  the 
Christie,  partnership;  whereas  the  chief  object  I  had  in  ticw, 
when  this  matter  was  last  before  me,  was  to  ha^it 
ascertained,  whether  or  not  the  cotnmtssion  bad  been 
issued  by  Saunders  to  compel  his  partner,  ChrUiie^  te 
agree  to  a  dissolation  of  the  partnership ;  because  there 
oould  be  no  doubt  whatever,  if  sUch  was  Smmderis 
intention,  the  commission  would  be  wholly  void.  One 
event,  therefore,  of  the  trial  would  at  once  have  dia- 
posed  of  the  whole  question,  though  the  other  event 
wdbld  not  have  been  equally  dedsive.  I  was  therefore 
strongly  inclined  to  direct  a  third  issue,  to  asoertain  the 
matter  to  which  the  indorsement  on  the postea  relates; 
but  after  attentively  considering  the  evidence  in  the 

could  not  cay  that  that  was  the  object,  looking  at  the  temisof  die  issue;  as 
it  was  by  virtue  of  the  assignment,  that  the  partnership  would  be  dissolred, 
and  not  by  Saunders  saing  oat  the  commission  and  holding  !t  in  terrorrm  till 
the  plaintiff  agreed  to  dissolve  the  partaenhip.  He  obssrved.  there  was  no 
evidence  that  any  stipulation  had  been  made  by  the  defendant  not  to  open 
the  commission,  if  the  plaintiff  would  dissolve  the  paitnership^  bat,  on  the 
contraiy,  that  he  proceeded  to  apetk  the  commission,  without  any  soch  pro* 
{>osa],  and  that  the  partnership  was,  therefore,  dissolved  by  operation  of  kw. 
For  these  reasons,  the  learned  judge  directed  the  apodal  iadonement  on  Ike 
postea,  in  order,  as  he  said,  to  meet  the  wishes  of  the  Chancdior,  and  to 
terminate  the  disputes  between  the  parties.  Now,  if  the  learned  judge  hsd 
not  directed  the  juiy  to  find  as  they  did,  the  expense  of  a  thiid  issne  woiU 
have  been  unavoidable^  to  ascertain  this  simple  fact,  jouueij,  what  was  the 
petitioning  creditor's  real  motive  in  issuing  the  commissioB.  For,  notwith- 
standing the  jury  might  find  that  the  commission  was  not  issued  for  the 
purpose  of  compelling  the  bankrupt  to  agree  to  a  ^diettlmtiaa  of  Ihe  parioar- 
ship, — a  verdict,  indeed,  which  they  conld  not  in  strictness  rslaniv  vless 
there  had  been  evidence  that  the  petitioning  creditor  abstained  from  wsMag 
the  commission,  and  hung  it  out  merely  in  terrorem  over  the  bankrupt  to 
induce  him  to  agree  to  such  dissolution, — yet»  luncanttat,  that  it  was  net 
issued  with  the  sole  object  of  effecting  a  dissolution  of  the  partnenhip,  in 
spite  of  the  refasal  of  the  bankrupt  to  enter  into  any  agneneat  for  ihst 
purpose. 
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cause,  both  in  this  Court  and  at  the  triali  as  well  as  1B32. 
that  which  appears  on  the  face  of  the  proceedings  Ezpu^ 
under  the  commission^  and  having  also  conferred  with  «iuftTtE. 
the  learned  judge  who  tried  the  cause,  I  think  there 
is  no  doubt  of  the  material  facts  of  the  case,— -*that 
those  £icts  are  as  found  by  the  jury,  and  that  I  am 
justified  in  considering  the  case  as  standing  thus:  the 
petitioning  creditor,  Saunders,  did  not  issue  the  com- 
mission for  the  purpose  of  compelling  Christie  to  agree 
to.  a  dissolution  of  the  partnership  subsisting  between 
hiai  and  Saunders,  and  without  any  view  of  further 
working  the  commission.  Neither  did  he  sue  it  out  to 
take  an  undue  advantage  over  Christie  in  settling  the 
partnership  affiurs,  nor  to  obtain  the  partnership  busi- 
ness for  himself  and  bis  other  partner  Hoole.  But  he 
did  sue  out  the  commission^  not  for  the  purpose  of 
causing  the  bankrupt's  efiects  to  be  distributed  amongst 
his  creditcHTs,  but  for  the  sole  purpose  of  putting  an 
end  to  the  partnership.  Therefore,  though  it  is  not 
proved  diat  he  had  no  intention  of  working  the  com- 
mission, it  is  certain  that  he  ody  intended  to  work  it 
.so  fiur,  and  no  further,  as  might  be  necessary  for  accom- 
plishing his  sole  and  governing  purpose  of  effecting 
the  dissolution  of  the  partnership.  It  is  true,  that  the 
suing  out  a  commisnon  of  bankrupt  is  a  matter  of 
right;  but  this  Court  has  always  kept  such  a  control 
4>ver  the  proceedings  under  it,  even  in  the  earliest 
Mkfjt  of  them,  as  to  see  that  there  has  been  no 
idbttse  of  its  process.  And  while  in  Courts  of  Law, 
vhich  have  no  jurisdiction  but  to  inquire  how  far  the 
l^rovisions  of  the  statutes  have  boen  complied  wkh,  a 
Commission  had  been  held  valid,  which  has  die  legal 
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ISSe.  requisites  to  support  it;  yet,  in  this  Court,  the  conduct 
^^^  of  the  party  having  the  caiTiage  of  the  commission  has 
Cbristib.  always  been  subject  to  review ;  and  the  whole  proceed- 
ings, how  firm  soever  at  law,  have  been  set  aside,  if  the 
powers  given  by  the  conunission  have  been  perverted 
by  the  petitioning  creditor  to  purposes  foreign  to  its 
legitimate  object.  It  was  upon  this  principle,  that 
Lord  Loughborough  superseded  the  commission  which 
bad  been  issued  against  Mr.  Bowes  (a),  on  an  act  of 
bankruptcy  committed  above  ten  years  previously;  it 
being  plain,  that  the  object  of  the  petitioning  creditor 
in  taking  out  the  commission  was  to  help  him  in  some 
other  proceedings,  which  he  had  instituted  against  the 
bankrupt.  There  is  nothing,  however,  in  the  bank- 
rupt law,  which  prevents  a  stale  demand  from  bemg 
made  the  ground  of  a  commission,  or  prohibits  a  cre- 
ditor,  who  is  engaged  in  other  legal  proceedings,  from 
obtaining  the  benefit  of  a  commission,  under  which  he 
may  be  sure  of  being  chosen  assignee.  Yet  because, 
in  Mr.  Bowei  case,  it  was  apparent  that  the  general 
relief  of  creditors  was  not  the  object  of  the  commission, 
but  merely  to  determine  a  particular  question  between 
the  bankrupt  and  the  petitioning  creditor,  and  it  was 
plain  that  the  petitioning  creditor  would  be  able  to 
give  himself  the  whole  management  of  the  bankruptcy. 
Lord  Loughborough  superseded  it.  In  Ex  parte 
Bourne  (b),  also,  Lord  Eldon  (referring  to  this  decision 
of  Lord  Loughborough)  observes,  that  if  a  commission 
be  taken  out  for  a  particular  purpose  only,  it  is  an 
abuse  of  the  great  seal,  and  cannot  stand.  The  con*- 
stant  practice  of  superseding  a  commission,  though 
perfectly  valid  at  law,  on  the  ground  of  concert,  rested 

(a)  4  Ves.  168.  (6)  2  O.  &  J.  142. 
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on  the  same  principle^  and  required  a  provision  of  the        ISSfl, 
legislature  to  abolish  it.    The  uniform  rule^  then,  I      ex  parte 
take  to  be  this: — If  a   commission  is  issued  for  a      Chrxbtib. 
purpose  wholly  foreign  to  the  object  of  the  bankrupt 
laWj  such  as  to  stay  an  action^  determine  a  lease,  or 
dissolve  a  partnership,  it  shall  not  be  permitted    to 
stand ;  because  the  process  of  the  great  seal.has  been 
abused,  in  being  perverted  to  a  purpose  it  was  never 
designed  to  serve.    There  may  be  cases,  I  admit,  in 
which  different  motives  may  combine  to  influence  the 
petitioning  creditor,  and  more  objects  than  one  may 
be  attained  by  a  commission,  and  yet  the  Court  will  not 
interfere,  if  there  has  been  no  fraud,  or  other  improper 
conduct  on  the  part  of  the  petitioning  creditor,  not- 
withstanding he  may  have  been  actuated  by  other 
motives,  besides  those  of  distributing  the  bankrupt's 
estate.    Such  was  the  case  of  Ex  parte  Wilbeam{a), 
where  bye-motives,  as  they  were  termed,  mixed  them- 
selves with  the  intentions  of  the  party  who  issued  the 
commission.     And  in  Ex  parte  Bourne  (6),  Lord  Eldon 
purposely  abstains  from  saying  '*  what  would  be  the 
law,  if  there  was  a  double  purpose,  one  of  which  was 
consistent  with  the  legitimate  objects  of  a  commission.*' 
There  is  no  need  to  dwell  more  on  the  cases  relating 
to  this  question;  for  excepting  the  dictum^  rather  than 
the  decision,  of  Sir  J.  Leach,  in  Ex  parte  Bourne  (c), 
in  which  Lord  Eldon  did  not  concur,    and  the  Ian-* 
guage  used  by  the  same  learned  judge  in  Ex  parte 
Wilbeam{d),  which  was  several  years  anterior  to  Ex 
parte  Bourne^  there  is  nothing  to  be  met  With  in  the 
books,  which  tends  in  any  degree  to  relax  the  rule,  that 

(a)  ft  Mad.  3;  S.  C.  Buck.  459.  (6)  2  O.  &  J.  I42j 

(c)  1  G.  &  J.  316.  (d)  Buck,  459: 


me 
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d  commiMioii  pf  bankruptcy  is.  superse^abie,  if  it  is 
sued  out  merely  to  disscdte  a-partnersliip. 

The  couduet  of  the  petitioning  creditor  in  this  etae 
being  worthy  of  no  approbation,  he  must  pay  the  ooots 
both  of  the  proceedings  in  the  Court  below,  and  of 
this  appeal. 

Judgment  affirmed,  wkk  costs. 


£k  parte  Llotd. — In  the  matter  of  Bakch. 


Southampton 

Buildings, 

November  29. 

CoftU  of  the       This  was  a  petition  under  the  18th  section  of  6  Geo.  4. 

application  to 

substitute  ano-   c.  16.,  praying  to  substitute  the  debt  of  a  creditor  who 

ther  debt  for  the ',  .  •.'••••. 

debtofthepeti*  had  proved,  for  the  debt  of  the  petitioning  creditor, 

the  latter  being  found  insufficient  to  support  the  fiat. 


tor,  oidered  to 
be  paid  by  the 
petitioning  cre- 
ditor. 


The  petitioning  creditor,  it  appeared,  was  an  assignee 
'under  another  bankruptcy;  and  the  only  question  in 
this  case  was,  whether  the  costs  of  this  application 
should  be  paid  by  the  petitioning  creditor,  or  out  of 
the  estate  of  the  present  bankrupt. 


Mr.  Montagu,  in  support  of  the  petition,  cited  the 
case  of  Ex  parte  Hall  {a),  where  the  Vice-Chancellor 
ordered  the  costs  to  be  paid  out  of  the  bankrupt's 
estate. 

The  Court,  jiow^ver,  thought  that  the  costs  of  the 
application  should,  under  the  circumstances  of  this 
case,  be  paid  by  the  original  petitioning  creditor,  and 
not  imposed  on  the  estate  of  the  present  bankrupt. 

(a)  Mont.  &  M.  39. 
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1832. 

Ex  oarte  Hunter. — In  the  matter  of  Blaoburn.         „  "T     . 

IHIS  was  a  petition  similar  to  that  in  the  last  case;    Ninfmber^, 
but  though  the  Commissioners  had  found  the  petition-  jaMmm^' 
ing  creditor's  debt  insufficient  to  support  the  fiat,  they  ^^^^^^'JSS 
did  not  find,  that  the  debt  proposed  to  be  substituted  insufficient  t» 

"^     *  sQppert  tbe  fitH, 

was  incurred  twt  anterior  to  the  debt  of  the  petitioning  theyiii<nddrf» 

expressly  &id«  * 

creditor.  that  die  dtht 

proposed  to  te 

The  Court,  th»efore,  made  an  order  to  refer  it  bad:  ^^J^StLt''" 
to  the  Commiasioners,  to  inquire  whether  the  debt  pro*  ^otonor  to  the 

^  *^         petniomiii^  cie* 

posed  to  be  substituted  was  anterior,  or  not,  to  the  vitor'sdebt. 
debt  of  the  petitioning  creditor,  in  point  of  contract,— «• 
ud  if  jiot,  then  the  order  of  substitution  to  be  dnm 
up  accordingly. 


Ex  parte  Hudson. — In  the  matter  of  RdqoE. 

Same  day^ 

IHIS  was  a -petition  of  tbe  assignees    against  the  Ordermadeoft 

_.  .  ,  .     .  .         /.  *  the  BoKokor  to 

soncitor  to  the  commission,  praying  for  an  order  on  deliver  up  tbe 
him  to  deliver  up  the  proceedings  to  the  petitioners,  as  ^pi^i>Wr 
well  as  to  pay  over  to  them  certain  monies  which  he  assigQeeB. 
retained  in  his  hands.    There  was  an  affidavit  that  no 
Hen  was  claimed  by  the  solicitor  for  the  detention  of 
the  proceedings,  and  that  the  amount  of  his  bill  had 
been  paid;  notwithstanding  which  he  refused  to  deliver 
up  tbe  proceedings,  or  pay  over  the  money. 

Mr.  K.  Parker  appeared  in  support  of  the  petition^ . 

The  Court  nade  the  osder  as  prayed,  referring  it 
to  Mr.  Commissioner  WiUiams^  to  ascertain  tbe  smoiuit 
of  the  balance  doe  from  the  solicitor,  and  directing 
him  to  pay  iSat  costs  of  this  apfdicatioo,  -and  of  the 
subsequent  inquiry* 
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1882. 


Ex  parte  Robert  Wood. — In  the  matter  of  Henry 

Southampton  -vTr 

Buiidingt,  Wood. 

November  do. 

By  a  deed  of      iHIS  was  the  petition  of  a  creditor  of  the  bankrupt. 

ccNBipoution  en- 

terea  into  by      pravinff  that  another  creditor  of  the  name  of  John 

thebanknipt       '^     -^     o 

with  his  credi-    Brown  might  be  ordered  to  refund  to  the  assignees 

ton,  dated 

6  September  what  he  had  received  under  a  deed  of  composition 
to  pay  them  io<.  which  he  and  some  other  creditors  had  entered  into 
tv^  ioSalmeots  ^^^  ^^^  bankrupt,  and  that  his  proof  already  made 
oowddcration  of  ™gh*  ^  expunged ;  with  liberty  for  him  to  prove  his 
ton  w^aa^"  ^^"^^^^  ^^bt,  on  refunding  the  amount  of  the  compo- 
torelwise  him     gUion.    The  petition  stated,  that  when  the  matter  was 

from  his  debts,  '  ' 

as  soon  as  both  brought  before  Mr.  Commissioner  Holroyd.  he  ordered 

lostalmentswere  ,  ,  "^ 

paid.  This  deed  the  following  special  case  to  be  drawn  up  for  the  opi- 

was  executed 

only  by  the        nion  of  this  Court. 

major  part  of 
the  crediton. 

ment  of  A?^'        "  ^^  *'*^  Court  of  Bankruptcy. 
onlKsTck:  1°  ^^e  matter  oi  Henry  Wood,  a  bankrupt, 

commbskm  *  ^  special  Case  for  the  opinion  of  the  Court  of  Review, 
alS^of  bank^  Settled  and  agreed  upon  between  Robert  Wood,  of 
cy  committed  in  Perry  Hill  Cottage,   Warplesden,   in  the  county  of 

«iune  looi.  

Held,  that  the    Surrey,  Esquire,  a  creditor  of  the  said  bankrupt,  who  has 

creditors,  who 

had  received  the  not  received  any  portion  of  the  composition  hereinafter 

fint  instalmentf  .  _    _ 

wereentiUedto  mentioned;  and  John  Brown,  of  Great  Surrey  Street, 
residue  of  their  Blackfriars  Road,  fringe  maker,  on  behalf  of  himself, 
refunding  the     ^^^  ^^^>  ^"^  ^^  ^^^^  John  Brown  and  Thomas  Legg, 
iMttamenu        ^^  assignees  of  the  estate  and  effects  of  the  said  bank- 
rupt ;  and  approved  by  Edward  Holroyd,  Esquire,  the 
Commissioner  acting  in. the  said  commission,  in  pur- 
suance .  of  an  order  made  by  the  said  Commissioner^ 
with  the  consent  of  the  said  Robert  Wood  and  John 
Brown,  and  of  the  said  assignees,  at  a  meeting  of  the 
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creditors  of  the  said  bankrupt,  originally  held  on  the        IB3Z. 
2d  day  of  Jnly  1833,  and  held  by  adjournment  on  the      g^  parte 
1st  day  of  August  1832.  ^*^^''- 

The  said  bankrupt,  on  the  S2d  August  18S1;  called 
his  creditors  together,  when  he  communicated  to  them 
his  inability  to  pay  his  debts  in  full,  and  proposed 
to  them  that  they  should  accept  the  sum  of  lOs.  in 
the  pound  on  the  amount  of.  their  respective  debts, 
to  be  paid  in  two  instalments  of  5$.  each;  the  first 
instalment  to  be  paid  on  the  execution  of  a  deed  of 
compromise,  and  the  other  at  a  subsequent  period; 
such,  second  instalment  to  be  guaranteed  by  a  friend  of 
the  said  bankrupt.  The  majority  of  the  creditors  pre* 
sent  at  the  meeting  acquiesced  in  the  proposed  arrange- 
ment. 

:  In  pursuance  of  such  arrangement,  a  deed  of  com- 
promise was  prepared  by  the  solicitors  of  the  said  badc- 
rupt,  and  is  in  the  words  and  figures  following;  that  is 
to  say,  "  This  indenture,  made  the  5th  day  of  Septem- 
ber, in  the  year  of  our  Lord  1831,  between  Henry 
Wood,  of  Jermyn  Street,  St.  James's,-  in  the  county  of 
Middlesex,  upholsterer,  of  the  first  part;  Herbert 
Wyattj  of  Earl's  Court,  Brompton,  in  the  said  county 
of  Middlesex,  esq.  of  the  second  part;  and  the  several 
other  persons  whose  names  are  hereunto  subscribed 
and  seals  affixed,  creditors  respectively  of  the  said 
Henry  Wood,:  of  the  third  part.  Whereas  the  said 
Henry  Wood  is  indebted  to  the  said  several  persons, 
parties  hereto,  of  the  third  part,,  in  the  several  sums 
of  money  set  opposite  to  their,  respective  names,  which 
he  is  unable  to  pay;  and  the  said  several  persons  have 
agreed  to  acc^t  a  composition  of  105.  in  the  pound 
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1S92.'       upon  their  said  debts,  to  be  paid  by  two  iostalwiaits  of 
Sxwte      ^'  ^^  ^^®  pound  each  on  the  days  hereinafter  men- 

^f»P'  tioned;  and  the  said  Herbert  Wyait  hath  agreed  to 
secure  the  payment  of  the  last  instahnent  in  nuumer 
hereini^r  mentioDed.  Now  this  indenture  witnessetfa, 
that  in  pursuance  of  the  said  agreement,  and  in  con- 
sideration of  the  said  several  debts  so  owing  to  them 
BA  aforesaid,  the  said  H.  Wood  doth  hereby^  for  him- 
self, his  heirs,  executors,  and  administrators,  covenant 
with  the  said  several  persons  hereto  of  the  third  pas^ 
and  with  each  and  every  of  them,  and  each  and  every 
of  their  heirs,  executors,  and  administrators,  that  he 
the  said  if.  Wood  shall  and  wiH,  on  or  befiure  the  19th 
daq  of  September  now  next,  pay  to  each  of  them  the 
said  several  persons,  parties  hereto  of  the  third  part, 
so  mucb  money  as  will  be  equal  to  5t.  in  the  pound 
upon  the  amount  of  thdr  said  respective  debts  4  and  also 
shall  and  will,  before  the  Idth  day  of  April  now  next, 
also  pay  to  each  of  them  a  further  sum  of  moRey,  eqnd 
to  &$.  more  in  the  pouad,'upon  the  said  asopunt  of  their 
respective  debts ;  so  that  each  of  the  aaid  >  several 
persons  shall,  fn-mannet  afbresaid,  receive  an  amount 
equal  to  10#.  in  the  pound  upon  the  amount  of  hia,  her, 
Of  their  debts.  Atod  in  further  pursuance  of  the  said 
agreement  the  said  Herbert  WyaU  doth  heiel^y,  for 
himself,  his  heirs,  executors,  and  adniiniatrators^  eo-. 
venant  with  the  said  sevcpral  persons  parfies  hereto  of 
the  third  part,  and  with:  each  of  them,  and  each  of 
their  eteoutors,  administrators,  and  asugns,  in  manner 
following;  that  is  to  say,  that  the  said  H^  Wood^  his 
heirs,  executors,,  or  administrators,  sh^Il  and  will,  on 
or  before  the  said  19th  day  of  April  next,  well  and 
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truly  pay  to  eaeh  of  t6e  several  persons  parties  hereto        MM,' 
of  the  third  part^  the  said  two  instalments  of  5$.  in  the       £,  p^^ff^ 
pound  upon  the  said  amount  of  their  said  respective       Wood. 
debts ;  and  in  case  of  the  said  H.  Wood  making  defattlt 
in  such  last-named  payment,  then  (hat  he  the  said 
Herbert  Wyati  shall  within  14  days  next  after  such 
default  pay  to  each  of  the  said  several  persons  the 
amount  of  the  said  second  instalment.    And  in  pur- 
suance of  the  said  agreement,  and  in  consideration  of 
the  covenant  hereinbefore  entered  into  by  the  said 
Benry  Wood  and  Herbert  JVyatt,  they  the  said  several 
petsonsy  parties  hereto  of  the  third  part,  do  hereby 
severally  and  respeotfvely,  but  not  the  one  for  the  other  ^ 
or  others  of  them,  but  each  one  only  fof  himself  and 
hia  own  heirs,  executorsi  administrators,  partners,  and 
assigns,  covenant  with  the  said  H.  Wopd^  his  executors    . 
and  administrators,  in  manner  following ;  that  is  io  say, 
tbal  they  the  said  several  persons,  parties  hereto  of 
tbe  third  part^  shall  and  willj  and  do  hereby  accept 
aod  agi^e  to  receive  the  said  sum  of  \Qs,  in  the  pound 
on  the  amount  of  their  said  respective  debts,  to  be  paid 
by  the  instalments  and  on  the  days  and  in  manner 
hereinbefore  mentioned,  as  a  composition  on,  and  in 
full  discharge  and  satisfaction  of,  their  Said  respec- 
tive debts,  and  of  all  cliiims,  actions,  suits,  judgment 
or  demands    against  the  said  H%  Wood  in  respect 
thereof;  and  that  if  the  said  instalments  shall  be  paid 
in  manner  hereinbefore  ^provided^  then  Chat  they  the 
said  several  persons,  parties  hereto  of  the  thii^  purt,  - 
shall  and  will,  if  thereunto  required  by  die  siiid  If. 
Woodj  but  nevertheless  at  tlie  costs  and' charges  of  the- 
said  H»  Woodf  execute  to  the  said  H,  Wood  one  or 
more  sufficient  releases  and  discharges  from  their  said 
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188^.       respective  debtSj   and  of  and  from  all  claims,  tnUs^ 
£jp,rte      securities,  actions,  suitSi  judgments,  and  demands  in 

Wood.  respect  thereof.  And  the  said  several  persons,  parties 
hereto  of  the  third  part,  do  hereby,  in  manner  and 
form  aforesaid,  further  covenant  with  the  said  H.  Wood^ 
that  until  default  shall  be  made  in  payment  of  the  said 
composition  by  the  instalments,  and  on  the  days  herdn- 
before  mentioned,  they  the  said  several  persons,  parties 
hereto  of  the  third  part,  shall  not,  nor  shall  or  will  any 
or  either  of  them,  sue,  arrest,  attach,  imprison,  or 
otherwise  molest,  in  any  manner  howsoever,  the  said 
J?.  Woodf  his  executors  or  administrators,  in  respect 
of  their  said  respective  debts,  or  any  or  either  of  them, 
or  for  or  in  respect  of  any  bill,  note,  security,  matter 
or  thing  relating  thereto  or  connected  therewith.  Pro* 
vided  always,  and  it  is  hereby  expressly  agreed  and 
declared  by  and  between  the  said  parties  hereto,  that 
if  it  shall  happen  that  the  said  first  instalment  of  5s.*  in 
the  pound  shall  not  be  paid  by  the  said  H.  Wood  on 
the  day  and  in  manner  hereinbefore  mentioned,  then 
and  in  such  case  the  covenants  and  agreements  herein- 
before  contained,  and  the  said  security  hereby  given 
by  the  said  Herbert  Wyaii,  and  every  matter,  clause, 
and  thing,  and  all  the  covenants  and  agreements  herein* 
before  contained,  shall  cease  and  determine;  and  the 
said  several  persons,  parties  hereto  of  the  third  part, 
shall  thenceforth  severally  be,  in  all  respects, :  in  the 
same  position,  with  respect  to  the  said  H.  Wood,  as 
they  respectively  would  have  been  if  these  presents  had 
not  been  made.  In  witness  whereof  the  said  parties  to 
these  presents  have  hereunto  set  their  hands  and  seals 
the  day  and  year  first  above  written/' 
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The  said  deed  of  compromise  was  executed  by  the  ISS2. 
said  bankrupt  and  by  the  said  Herbert  Wyatt,  and  also  ETwirte 
by  the  said.  JoAn  Brown,  and  by  a  majority  of  the  bank-  Woop, 
rupt*s  creditors,  before  the  issuing  of  the  commission  of 
bankrupt  hereinafter  mentioned ;  but  llie  said  Robert 
Wood  refused  to  execute  it,  and  in  fact  he  and  others 
of  the  creditors  of  the  said  bankrupt  never  executed  it* 
The  said  John  Browne  and  such  of  the  other  creditor 
who  did  execute  the  said  deed,  immediately  upon  the 
execution  thereof,  received  a  sum  of  money  on  account 
of  their  respective  debts,  equal  to  5s.  in  respect  of  each 
pound  of  his  debt.  The  said  arrangement  with  the 
bankrupt's  creditors,  and  the  payment  of  the  money  to 
diem,  was  open  and  notorious.  A  commission  of  bank* 
rupt  duly  issued  against  the  said  H.  Wood  on  the  Sist 
day  of  October  18S1,  and  under  it  the  said  H.  Wood 
was  duly  found  and  adjudged  a  bankrupt.  The  act  of 
bankruptcy,  on.  which  the  Commissioners  under  die 
said  commission  found  and  adjudged  the  said  H.  Wood 
to  be  a  bankrupt,  was  committed  in  the  month  of  June 
1831.  The  said  John  Brown  and  Hkomas  Legg  have 
been  duly  appointed  assignees  under  the  said  commis- 
sion. The  said  Robert  Wood  has  duly  proved  a  debt 
of  443L  1S«.  2d.  against  the  estate  and  effects  of  the 
said  bankrupt,  under  the  said  commission,  and  other 
creditors  of  the  said  bankrupt,  who  have  not  entered 
into  or  received  any  money  in  respect  of  the  said  pro- 
posed compromise,  have  also  proved  their  debts  against 
the  said  estate.  The  said  John  Brown  has  proved 
a  debt  under  the  said  commission,  as  due  to  himself 
from  the  estate  and  effects  of  the  said  bankrupt,  to  the 
amount  of  7S/.  18#.;  and  which  sum  of  72/.  1&.  is  the 
residue  of  the  sum  of  96/.  ISs.  4d.,^  which  was-  the 
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18S9.  amoutit  due  to  the  said  John  Brown  at  the  ttme  of  exe- 
l^T^  cutirig  ihe  daid  deed  of  dompromiBe  of  the  6th  day  of 
^^^-  September  18l$l«  aftelr  deducting  thereft^tn  the  suih  of 
BSI.  i7i.  M.  the  fim  itiBtahnent  of  the  said  cottpromiie) 
at  the  rate  of  6$.  iti  everj  pound.  Several  odienii  irtio 
Wgte  the  ereditofft  of  the  said  bankrupt,  and  who  exA- 
dttted  the  said  deed>  and  received  Ae  daid  instalffiebt 
of  tk.  in  the  pound  on  theif  respective  debtSi  have 
proved  against  the  estate  of  the  said  bankrupt  die 
limount  which  remained)  after  deducting  thtt  reipectivt 
a&iount  receired  by  eadh  in  respect  of  such  instafanea^ 
tt^xA  the  amount  to  them  respectively  due  at  the  tnw 
of  executhig  the  said  deed.  It  was  submitted  by  the 
oounsel  of  Ihe  said  R*  Wood  to  the  said  Commiisiotiir, 
that  the  creditors  of  the  said  banltrupt  wefe  bound  to 
reflmd  the  several  sums  of  money  redeived  in  i*espect  of 
the  said  proposed  oomproudse,  or  to  retain  only  so 
much  thereof  as  would  be  equlvafont  to  the  amount 
wliieh  they  respectively  Woald  be  entitled  to  reoiin 
out  of  the  estate  and  effects  of  the  said  btrnkrupti  by 
way  of  dividend  upon  their  respecdve  debts  \  and  thst 
the  proofs  of  such  creditors  ought  to  be  eicpungedi 
Uhless  they  should  submit  to  coihply  with  such  equit- 
aUe  arrangement  On  the  pSrt  of  the  said  Jokn  ilhSiAs 
it  was  submitted^  that  the  said  John  Brown  was  entlded 
lo  retain  the  said  sum  by  him  reoeivedi  and  that  the 
proof  of  the  said  Jokm  Btown  should  standi  so  as  to 
entitle  him  to  receive  a  dividend  on  the  amount  proved 
by.  him.  Whereupon  the  said  Commissioner  was  pleased 
io  ijxA^Tf  that  the  said  nteetiiig  should  stand  adjourned 
ufttil  the  Sd  day  of  December  188S|  and  it  waa  agreed, 
vdth  the  approbation  of  the  said  Commissioneri  that  a 
ei^eoial  caie  should  be  atatedi  fa  order  that  the  pinion 
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of  yoUr  Hono^  might  b«  M6ertained5  whtdier  the  mM       18d£. 
Jolm  Bfmm  is  entitled  to  retain  the  Haid  coDipoMtion»      £x  parte 
aAd  to  recdre  a  dividend  on  the  amount  of  the  debt       ^^^* 
ptoTed  by  him ;  or  wheth^  he  should  refund  what  he 
haa  so  receiTed^  and  proVe  the  originAl  amount  of  hife 
debt 
"  I  apprOTe  of  the  case  as  aboYO  stated* 

"  Edmard  Hokoyd,  SSnd  NovemUif  1838«'' 


Mr»  Wikotk^  in  sUppmrt  ^i  the  petitidn^  edntended^ 
that  as  the  act  of  bankrupt^,  Which  was  temAutted  in 
June  1681  ^  pifeceded  thfe  bankrupt's  final  arrtingement 
wtfh  his  creditors)  the  deed  of  compositloni  beil^ 
esrecuttd  in  September  1881^  was  consequently  void* 
[jSrtMntf,  C.  J.  The  question  is  here^  whether  th6 
Court  has  jurisdiction  to  order  the  parties  to  refund*] 
It  appears,  £rom  the  statement  in  the  case,  that  the 
amount  of  the  first  instalment  of  &i.  in  the  pound  was 
paid  to  Bm/im  by  the  bankrupt^  after  he  had  oommitied 
an  act  of  bankruptcy ;  and  he  was  therefore  not  enti* 
tied  to  receive  any  dividend  under  the  commission,  until 
he  had  reflinded  what  he  had  received  under  the  omu- 
position  deed.  [Sir  0./io«e.  InEmpattBAdctoydifl) 
it  was  determined,  that  the  proof  of  a  debt>  which  must 
at  all  events  be  due,  is  not  to  be  rejected^  because  there 
is  a  question  to  be  tried  between  the  bankrupt's  estate 
and  the  creditor,  although  it  might  be  proper  that  no 
dividend  should  be  paid  on  that  proof  until  the  question 
was  determined.]  I  contend,  that  the  deed  in  this  case 
was  inchoate,  and  not  complete,  until  every  creditor 
had  executed  it  \  and  as  the  petitioner  and  many  of  die 
other  creditcMTS  refused  to  be  parties  to  it|  it  was  entirdiy 
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1 SS2.  defeated  by  tihe  subsequent  bankruptcy.  But  the  deed 
J~  '  was,  moreover;  void,  as  being  in  contemplation  of  bahk- 
WooD.  ruptcy;  and  the  payments  under  it  were  a  fraudulent 
preference,  of  particular  creditors,  and  therefore  not 
withm  the  protection  of  the  8Sd  section  of  the  6  Geo.  4. 
c.  16.  If  the  deed,  however,  is  not  considered  void,  it 
must  operate  at  least  as  a  i^erger  of  the  simple  contract 
debt;  '  The  creditors,  therefore,  who  are  parties  to  this 
deed,  cannot  take  the  benefit  of  the  deed  and  the  com- 
mission also;  they  must  either  refund  the  5s.  in 'the 
pound  already  received,  and  prove  for  the '  whole 
amount  of  their  respective  debts,< — or  else  they  must 
only  prove  for  the  amount  of  the  remaining  &•  in  the 
pound.  They  ought  to  be  compelled  to  make  their 
election,  and  not  be  preferred  to  the  rest  of  the  cre- 
ditors who  refused  to  be  parties  to  the  deed. 

The  CouftT  ihinking  that  diey  had  no  jurisdiction 
to  make  any  order  as  to  refunding  the  money^  unless 
all  parties  consented, 

Mr.  G.  Bichardss  who  appeared  on  behalf  of  the 
creditor  Brown,  and  the  assignees,  thereupon  intimated 
that  he  should  advise  them  to  consent  to  any  order 
which  the  Court  might  think  proper  to  make.  He  was 
then  stopped  by  the  Court. 

EasKiNB,  C.  J.— The  payment  made  by  the  bank- 
rupt under  this  deed  is  not,  as  has-been  contended  for, 
a  payment  in  contemplation  of  bankruptcy,  but  a  pay- 
ment to  prevent  bankruptcy ;  nor  does  it  appear  that 
tile  creditors,  who  were  parties  to  the  deed,  had  any 
notice  of  a  prior  act  of  bankruptcy,  or  that  there  was 
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any  intention  on  their  part  to  obtain  a  fraudulent  prefer*        1 332. 
enee  over  the  rest  of  the  bankrupt's  creditors. .  The       „ 

"^  £x  parte 

question  is,  therefore^  whether  the  payment  of  5^.  in  Wood. 
the  poundj  which  the  bankrupt  has  made  under  this 
deed}  is  not  protected  by  the  8^  section  of  the  Bank- 
rupt Act,  which  declares  that  "  all  payments  really  and 
bond  jide  made  by  any  bankrupt,  or  by  any  person  on 
his  behalf,  before  the  date  and  issuing  of  the  commis- 
sion against  such  bankrupt  to  any  creditor  of  such 
bankrupt,  (such  payment  not  being  a  fraudulent  pre- 
ference of  such  creditor,)  shall  be  deemed  valid,  not- 
withstanding any  prior  act  of  bankruptcy  by  such  bank- 
rupt committed."  Now,  as  there  is  nothing  in  this 
case  to  show,  that  there  was  any  fifaudulent  prefer- 
ence of  the  creditor,  I  am  of  opinion,  that  the  pay- 
ment  is  protected  by  the  statute,  and  that  Brawn  can- 
not be  caUed  on  to  refund  what  he  has  received  under 
this  deed. 

Sir  J.  Cross  concurred. 

Sir  6.  Ross. — This  petition  really  amoimts  to  no- 
thing more,  than  an  action  of  assumpsit  for  money  had 
and  received,  brought  by  the  assignees  against  the 
creditor  Brown.  Now,  in  order  to  enable  the  assignees 
of  a  bankrupt  to  recover  back  from  a  creditor  money 
paid  to  him  by  the  bankrupt,  they  must  prove  the 
money  to  have  been  paid  as  a  fraudulent  preference  of 
the  creditor.  A  jury  would  therefore  in  this  case  be 
directed  to  consider,  whether  the  payment  in  question 
was  a  payment  made  by  a  trader  under  such  drcum- 
Btances,  as  would  induce  a  reasonable  contemplation  of 
bankruptcy.    Then^  is  thei'e  any  thing  in  tiiis  deed» 
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U3^.  IWm  which  we  cw  Infer  that  the  contract  is  at  m  end, 
Expiute  b«cai|i9  there  has  hean  a  bankruptcy  ?  It  has  been 
Wood.  ^j^^  ^^  ^^^  4ee<}j  if  valida  would  operate  as  a  merger 
of  the  simple  oontract  debt.  But.  the  deed  isj  in  laot^ 
nothiiig  more  than  a  collateral  security.  There  are 
not  only  no  words  of  actual  release  contained  in  it,  but 
thero  Is  not  ^ven  a  coyepant  for  a  release.  I  therefore 
thinkj  that  w^  cannot  prevent  any  of  the  oreditora^  who 
9^ro  parties  to  itj  from  proving  the  balance  stiU  renaaiD- 
Ing  due  to  them  on  their  respective  debts,  that  ia,  to 
the  an^unt  of  I5s.  in  the  pound*  The  oase  of  Mx 
forie  V^^{(^)  ^  a  complete  authority,  that  the  qi^ 
ditors  ar«  wtitlod  to  retain  the  first  payment^  and  to 
pfQve  und^  the  commission  for  the  residue  of  the 
on|[mal  d?bt* 

Th^  Order  mad^  wa^i  that  Browm  should  tf- 
tain  the  5s.  in  the  pound  already  received 
by  him,  and  that  the  proof  made  by  him 
of  the  remaining  15^*  in  the  pound  on  the 
amount  of  his  debt  should  stand,  and  that 
the  ceats  of  the  application,  and  those  inci- 
dental thereto,  should  be  paid  out  of  the 
eatatc« 

(a)iRo«e,m. 
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ISM. 

£x  iMirt0  HAMiifTOM  .^In  the  matter  of  HhmvtWt        «» 

IN  this  case,  all  the  creditors  but  one  of  the  bankrupt    J^imiiftr  % 
bad  signod  a  CQneeut  fiir  the  fial  babf  aiipavseded,  he  Wlmtht^m^ 
hanng  paid  fhen  die  whole  amauDt  of  their  debta.  jMfaUbitMt 
Tha  on^  lawiaiphig  oieditop»  a  penoo  of  the  nuaa  of  thewiy  «Mdte 


Retnaker^  whose  debt  amounted  to  fitM^  had  gone  to  waniiMWte 
Gcnoany  on  aecount  of  itt-heahh^  laavipg  a  viilten  ^KtajtiS "* 
autbori^  vitb  bis  brothar  to  sigiif  pn  pruemrmiimi,  bit  a^^^ 


ttonsapt  for  tba  iasuiiig  of  the  siq^iaddeas ;  but  iba  ^^^ggy^ 
officer  of  tbo  Court  declined  to  iaane  the  aupetsddoas  ^'^ dim. 

m  Older  te  ~" 


mpon  tha  apiature  of  the  brother^  uidass  be  was  dulj  j^^  wf  Mtv 
aotberiaed  by  a  regular  power  of  attoraey.    This  fiur^  ra] 
■lably  WAS  thoiighl  uimeeessary  bjr  Hriimker  and  bis 
bratfattT)  fai  cMsoquence  of  which  tha  badmipt  could 
Bot  ohtaia  his  supersedeas. 

Hr.  Mcmki^,  on  tha  part  of  the  baDkmpt»  aoar 
fqpflied  for  leare  to  pay  the  amooiit  of  JMaoi^r's  debt 
into  Comi^  whence  it  laigbt  be  takra  out  by  bin^  in 
case  tiba  proper  power  of  allomoy  should  not  be  lodged 
al  tbo  oiita ;  in  order  that  tbo  bMknipt  qngbt  ha  no 
kaigor  daiiiy9d  ia  obtajping  the  fupersode^s. 

The  Cf>vi^T  Miada  the  order  aooordbigly  %  wd  directed 
thafc  tbo  CoauaisaioBea  ghmilil  toi^iv  th**  amount  of  Ae 
dobia  pvoaed  under  the  fiat*  aad  that  lUiaaier  sboiild 
bavo  the  opAiflB  of  takiag  tbo  money  out  of  Court,  or 
depasitfaig  tbo  ptoper  power  of  attoruay  M  tha  Baub* 
mptOffico. 
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-^ —         Ez  parte  Thomas  Parobter  Dickenson, — ^In  the 

Sduifutinpicn 

BuUdingt,  matter  of  James  Gibson. 

December  3. 

Where  a  ere-  THIS  was  the  petition  of  a  creditor  for  leave  to  prove 

imiiog  of  the  five  biUs  of  exchange,  the  proof  of  which  the  Conunia- 

^d£^  aioners  had  rejected,  under  the  following  drcumataDcea 

&?gnr  Btated  in  the  petition. 

?t,1bnt^re^^       The  conunission  issued  on  the  34th  May  1831,  when 

^  Seli'.  *®  bankrupt  was  mdebted  to  one  John  AUridge,  as 

signor  to  prove  the  holder  of  six  bills  of  exchange,  drawn  by  JB.  W. 

the  debt,  as  a  o  »•  ^ 

tnuteeforthe     Dickenson,  the  brother  of  the  petitioner,  upon  and 

attiffiiee* 

where  apaity,  accepted  by  the  bankrupt.    These  bills  amounted  al- 

oh  the  hearing 

of  a  petition,  together  to  1£00/.,  and  were  duly  transferred  to  Aid- 
affidavitto  prove  ^'^^^  before  the  issuing  of  the  commission,  though 

his  case  tuA 

Court  inii  not,  <»uy  one  vas  then  actually  due.  On  the  6th  December 
becuMthojA.  jggj^  Aldridge  sold  these  biUs  to  one  J.  ffettm,  as 

Swi^io,  *  t«>8*e«  fo'  *e  petitioner,  for  the  sum  of  600/.,  which 

fiSoHh.'.  P""'"^  "'^•''^y  '"  d~»y  P«id  by  the  petitioner.  Five 
petition  to  a      of  the  bills,  to  the  amount  of  1000/.,  were  then  doly 

futnre  day,  to  '' 

enable  him  to     dcHvered  by  Weston  to  the  petitioner,  but  the  remain- 
examine  the  de- 
ponent t;t»dooM,  ing  b31  for  100/.  had  not  been  deUvered.  *  On  the  Sth 

unless  the  other 

party  conaento  Junc  1832,  the  petitioner  tendered  his  proof  <m  the 
ment;  for  the*  fivo  bills,  which  was  rejected  by  the  Commbsioners, 
to^ve^bmm  ^^  ^^^  ground  that  there  was  a  balance  alleged  to  be 
Jwisl^J^thlt**  ^"®  ^**™  ^'  ^*  ^^*^«*<w»  ^^  drawer,  to  the  estate 
amiMtilm  wonld  ^^  *^*  bankrupt,  and  that  the  petitioner  was  the  mere 
be  neoeasaiy.     agent  of  E.  W.  Dickenson  in  the  whole  transaction. 

This  was  however  denied  by  the  petitioner,  who  as- 
serted that  he  had  no  connection  whatever  widi  E.  IF. 
Dickenson  in  his  dealings  with  the  bankrupt,  and  diat 
the  bills  were  bon&  fide  purchased  on  the  petitioner's 
account.  It  was  also  stated,  that  E.  W.  Dickenson 
was  a  mortgagee  of  the  bankrupt ;  and  that  when  die 
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Commissioners  rejected  the  claim  of  the  pedtioner,  on  1S92. 
the  ground  that  E.  W.  Dickenson  was  indebted  to  the  £z  p«rte 
bankrupt,  both  the  assignees  and  the  solicitor  to  the 
commission  were  in  possession  of  a  statement  furnished 
by  E.  W.  Dickenson,  under  iu>  investigatian  dii«cted 
by  the  Commissionersi  by  which  it  appeared  that  E. 
W.  Dickenson  was  a  creditor  of  the  bankrupt ;  which 
statement,  it  was  alleged,  was  not  brought  to  the  know- 
ledge of  the  Commissioners.  Aldridge  and  Weston 
had  made  aflSdayits  in  confirmation  of  the  petitioner's 
statement,  which  were  afterwards  produced  before  the 
Commissioners  at  an  adjourned  meeting,  when  the  peti- 
tioner was  also  examined  by  the  Commissioners ;  but 
he  asserted,  that  the  questions  and  answers  were  not 
taken  down  in  the  customary  manner,  nor  submitted 
for  the  petitioner's  signature  or  inspection;  and  he 
further  alleged,  that  the  solicitor  to  the  bankrupt's 
estate  was  a  brotiier  of  the  principal  creditor,  and  that 
he  had  declared  his  intention  to  fight  off  every  claim. 

In  answer  to  this  statement  of  the  petitioner,  it 
was  sworn  by  the  assignees,  that  in  March  183S,  the 
petitioner  applied  to  tiiem  to  confer  with  him  upon 
certain  bill  transactions,  which  existed  between  tiie 
bankrupt  and  E.  W.  Dickenson  $  when  they  told  the 
petitioner,  who  tiiey  believed  was  acting  for  E.  W. 
Dickenson,  that  if  the  petitioner  would  commit  to 
writing  what  he  had  to  say  on  the  busings,  they  would 
then  hand  it  over  to  the  proper  parties.  In  conse- 
quence of  this  intimation,  the  petitioner  made  the  fol- 
lowing proposal  in  writing,  namely,  diat  the  asngnees, 
or  the  bankrupt,  should  pay  or  secure  I6s.  in  the  pound 
on  the  amount  of  the  bankrupt's  acceptances,  on  the 
whole  being  delivered  upi  and  give  JB.  W.  Dickenson 
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ISSf «  eredit  in  neoount  with  the  bimknqpt  for  ibo  ^i»woe 
i^jT]^  of  5i.  in  the  pound.  On  (he  ^h  March  the  depo^ 
Milt  reedived  from  £t  W.  Diekemsim  a  letter^  mvitiog 
the  aaaigneeft  to  fttate  the  cImdm  of  8et-<^  th^  kileoded 
to  mfJte  Against  him.  and  aeierting  that  the  hankropt'^ 
unsatisfied  acoeptanoea  of  his  dmfts  was  3740L  Ta 
Alls  letter  the  assignees  relimied  an  ansvar,  dbat  ai- 
signees  were  not  bound  to  wake  out  creditors'  accounts 
and  that  it  was  not  in  their  power  to  compfomise  witk 
oredilors^  as  proposed  by  his  brother  the  pttitioaer; 
and  adding!  that  they  should  expeet  to  seo  hm  at  a 
meeting  of  tfie  Cownnssioners  ra  the  dOth  A{mlj  wbea 
he  n^^t  explain  and  establish  raeh  claim  aa  be  s^ght 
have  against  the  bankrupt's  ^tate.  The  asrigntw 
stated,  that  they  belie¥ed  the  alleged  claim  of  the  pe- 
titioner to  be  founded  on  fraud*  and  that  it  was 
made  in  cottusion  with  £,  W.  DjcAmmHand  J.  JU- 
r*d|gre>  (the  latter  of  whoin»  it  was  aUegedt  had  beea 
lately  convicted  of  a  conspiracy  to  extort  mmngr 
by  a  fobe  charge  of  fovg^ryy)  and  one  J.  Wetton^ 
who  had  lately  been  made  a  baidorupt ;  and  that  the 
daisawas  vmAd  by  the  petitioner^  in  cowsequoooo  of  the 
inabSity  of  £•  W,  DicA^iifoii  to  bring  forward  anyli«sl 
daim»  and  was  founded  <m  a  fietitious  eonaJderation 
stipulated  to  be  paid  by  himt  in  ilm  eveitf  of  Us  see- 
oeeding  in  estabUtdiing  a  proof  against  the  estatt • 
And  the  assipmss  inrtbev  swoio  that*  nposi  the  five  ef 
an  aecount  appearing  in  one  of  the  banhrufA'a  beeki* 
a  considerable  balance  waa  dw  from  £•  W.  DJefaaam 
to  the  bankfupty  in  inspect  of  mum^aus  biA  tcswno- 
tkma  between  them,  and  also  thd  sum  of  lS7i.  for  com 
and  coals  ^  in  re^qpect  of  which  last  sum  the  assjgpsss 
had  earned  a  bailable  process  to  be  issued  sgsiw* 
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jE.  W^  Dickemom,  but  th«l  he  oould  not  be  met  irith  to       183S. 

AMwer  the  wme.  iipwJc. 

An  aecountant  employed  by  the  aaugnees  twore^  tbat    I^<!>^«><«^' 
U  appeared  by  the  bankrupt's  beoilu,  that  betvemi  the 
years  1888  and  18S1|  the  bill  transaotions  between  the 
bankrupt  and  E.  W.  Dieiw^m  amounted  to  17,000/., 
and  that  these  were  all  aooommodatidn  transactions ; 
and  that  it   was  evtdenty  ftem  the  correspandenoe 
between  the  bankrupt  snd  E.    W.  Dick^mom  and 
J.  WesiM,  that  WeMi^m  was  intimately  eonneeted  with 
these  transactions^  in  co-operation  with  £.  fV.  Diehemom. 
That,  as  far  as  he  was  able  to  ascertain  from  the  bank- 
ropt*s  books  and  papers,  E.  W.  Diekemon  was  tiben 
indebted  to  the  estate  of  the  bankrupt  in  759/.  1 1«.  Sd., 
mad  would  be  indebted  700/«  more,  if  a  disbonourad  hill 
and  note»  on  which  he  was  UaUe  aa  bldonm  andmaker, 
were  returned  by  the  holder  to  the  assignees- 
It  was  sworn  also  by  Mr.  SanfOn^  the  solicitor  of  the  as- 
^gnees,  that  the  InU  transactions  between  the  bankrupt 
and  £•  W.  DUA^mtm  beiog  of  a  yery  swspicnous  nature, 
and  many  dishoaoufed  bills  to  a  considerable  amcamt 
bdog  presented  for  proof  against  the  bankrupt's  eataAe, 
the  Conunissioneirs  issued  a  summons  for  £.  WT*  Dkkm- 
acm  tu  ippear  before  them  on  ti^  IStb  July  1831,  for 
the  purpose  of  being  examined  touching  these  trans- 
actions; but  that  he  did  not  attcpd  sueb  suromoni^  nor 
assign  any  raason  for  his  non-attmdance.    A  ftesb 
sumxnons  wat  then  issued  for  the  9th  Noven^ier  18S1, 
which  could  not  be  sarved  upon  h]m>  in  coBsequenca  of 
his  keeping  out  of  the  wsy,  and  was  by  mistake  S(umsd 
upon  his  brother,  tha  petitioniw;  but  Ae  soKeiter 
communicated  the  sumnona  ^  him  by  a  lettar,  Ae 
receipt  of  whioh  ha  afterward*  ausknowledged.    0«  the 
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1832.  Sd  December  18S1,  the  solicitor  addressed  another 
«r  '  letter  to  him)  urging  the  necessity  of  his  appearance 
DicKUfsoK.  before  the  Commissioners;  to  which  he  replied,  that 
whilst  the  assignees  refused  to  state  the  information 
they  wanted,  and  which  he  declared  himself  ready  to 
give  aa  to  any  of  his  transactions  with  the  bankrupt, 
they  had  no  right  to  treat  him  as  a  party  withholding 
information.  On  the  9th  March  1832,  the  petitioner 
called  on  the  solicitor  to  obtain  information  respecting 

• 

the  state  of  the  bankrupt's  affiiirs,  when  the  solicitor 
was  given  to  understand  that  he  was  the  accredited 
agent  of  E.  W.  Dickenson,  in  respect  of  his  account 
with  the  bankrupt.  On  the  SOth  April  following, 
£•  IF.  Dickenson  appeared  before  the  Commissioners, 
when,  the  accountant  to  the  estate  observing  that  the 
account  between  him  and  the  bankrupt  was  of  so  com- 
plicated a  nature  that  it  would  require  three  or  four 
dajTB  to  investigate  it,  the  Commissioners  arranged  that 
he  should  meet  the  accountant  on  the  Hi  May  for  the 
purpose  of  proceeding  with  the  investigation.  The 
solicitor  waa  requested  by  the  accountant  to  attend  this 
meeting ;  but  this  being  objected  to  by  E*  W.  Dickenson, 
he  waived  the  point,  and  a  short  conference  took  place 
between  them,  without  the  presence  of  any  third  person. 
After  this  meeting  £.  FF.  Dickenson  wrote  to  the 
assignees,  objecting  that  they  had  charged  against  him 
bills  not  in  their  possession,  but  still  outstanding  against 
him  in  third  hands,  and  likewise  one  for  500/.,  of  which 
no  notice  of  non-payment  had  been  given.  The  as- 
signees replied  that  they  declined  to  deal  with  the 
matter  piecemeal  by  an  epistolary  correspondence, 
and  that  they  hoped  he  would  see  the  propriety  of 
gring  through  the  investigation  with  the  accountant. 
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according  to  the  arrangement  made  by  the  Commis-  i  ssft. 
sioners.  The  solicitor  then  stated^  that  as  he  had  not  j^  ^^ 
succeeded  in  having  this  investigation  carried  into  effect,  Dickenson. 
and  as  it  appeared  by  the  bankrupt's  books  that  £..  W. 
Dickenson  was  indebted  to  the  bankrupt's  estate  in 
137/.  for  com  and  coals,  he,  on  the  28th  May,  caused  a 
bailable  writ  to  be  sued  out  against  him  for  this  sum 
into  the  counties  of  Middlesex  and  Cheshire,  but  that 
he  could  not  be  met  with  in  either  of  those  counties, 
for  the  purpose  of  being  arrested ;  and  at  the  same 
time  there  was  a  writ  out  against  him  for  10,000/.,  at  the 
suit  of  John  Aldridge.  The  solicitor  also  sware^  that 
John  Aldridge f  to  whom  it  was  alleged  in  the  peti- 
tion that  the  bankrupt  was  indebted  in  1200/*  on  the 
bills  of  exchange  therein  mentioned,  had  been  lately 
convicted  of  a  conspiracy  to  extort  money  by  a  false 
charge  of  forgery,  and  was  also  the  keeper  of  a  gaming 
house.  No.  6,  in  St.  James's  Square,  from  which  house 
E,  W,  Dickenson  had  dated  many  of  his  letters  to  the 
bankrupt  $  and  that  from  the  tenure  of  many  such  letters, 
as  well  as  of  others  addressed  by  J.  Weston  to  the 
bankrupt,  there  appeared  to  have  existed  an  intimate 
connection  and  co-operation  between  E.  W»  Dicketison 
and  Weston,  in  reference  to  the  bill  transactions  be- 
tween E.  Wi  Dickenson  and  the  bankrupt. 

The  solidtor  then  stated  the  substance  of  the  peti- 
ticmer's  examination  before  the  Commissioners  on  the 
13th  July  1832,  which  was  as  follows,  namely, — ibat  he 
had  given  to  J.  WestonYnf^  promissory  notes  for  510/.  pay- 
able at  a  date  when  a  dividend  was  Hkely  to  be  made,  as 
part  of  the  consideration  for  the  bills  mentioned  in  the 
petition;  that  the  petitioner's  brother  had  nothing  what- 
ever to  do  with  the  proof,  which  the  petitioner  sought  to 
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18SI.  mftke  under  the  commission ;  thfti  the  purchase  of  the  Ulk 
sTpirte  ^^B  subsequent  to  the  bankruptcy ;  that  one  J.  NtneeU 
was  the  person  on  whom  WestM  drew  the  drafts  that 
were  paid  to  Aldridgff,  and  that  these  were  dated  con** 
tetnporaneously  with  the  transaction;  that  the  peti- 
tbner's  notes  berer  passed  into  Atdfidge^s  hands  at  all; 
Aat  die  petitioner  agreed  to  indemnify  WeHot^  who 
was  also  to  have  the  iUrther  responsibility  of  die  peti*- 
doner's  brother;  that  as  to  the  petitioner  being  the 
agent  of  his  brother,  his  only  object  was  to  relieye  his 
brother  from  pressure ;  that  his  brother  wouM  be  his 
debtor  to  the  amount  of  610/.,  if  he  did  not  recover 
that  sum  out  of  the  bankrupt's  estate;  and  that  he  did 
not  know  that  he  could  sue  his  brother,  though  he 
should  consider  him  his  debtor  fbr  that  sum. 

'  The  solicitor  then  sworei  that  with  respect  to  the  alle- 
gation in  the  petition,  that  the  statement  of  account  fiiN 
nished  by  £.  W^  Diokemon  was  not  brought  to  the 
knowledge  of  the  Commissioners,  when  they  rejected  the 
proof  of  the  petitioner, — that  no  such  statement  of  ae* 
coun(  was  ever  furiii6hed»  to  the  best  of  his  knowledge 
and  belief  (  but  that  the  ledger  acoount  of  the  bankrupt 
with  £.  fV.  Dickenson  was  produced  when  the  petitioner 
applied  to  prove,  and  was  repeatedly  referred  to,  and 
was  open  to  the  inspection  of  the  petitioner,  who  hoir« 
ever  took  no  notice  of  such  account,  though  on  the  face 
of  it  there  stood  a  large  balance  agamst  £•  W*  Dkk^ 
mum.  The  solicitor  ftirther  stated^  that  when  the 
petitioner  called  on  him  on  the  9th  March  18d8,  he 
said  nothing  about  having  become  the  purchaser  of  the 
biUs ;  and  previous  to  the  time  of  such  alleged  purchase 
there  bed  been  four  public  meetings  for  proof  of  debi^, 
but  that  neither  dUfidge  nor  WeHM  had  ever  ^ 
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tempted  to  prove  tthy  debl,  Cr  make  any  daim  againit       la^f. 
the  biinktiipt*8  estate.  _"*^ 

It  wflB  »w6m  by  S^  Daix6npnrit  who  had  been  a  clerk  DtckErt#oif. 
6t  the  bankrupt  for  the  lost  six  years  before  his  bank* 
niptey,  thai  in  June  18S8  the  bankrupt  and  E.  W. 
DiekemoH  began  to  exchange  with  each  other  accom- 
modation paper,  and  that  their  dealings  in  such  paper 
between  June  18d8  and  May  1831  amounted  to 
17,000/.  That  the  mode  practised  between  them  was 
this  t-^E.  W.  DitkeHBtm  drew  on  J.  tVestan  and  other 
persons,  sometimes  in  favour  of  himself,  and  at  other 
thnes  in  fovour  of  the  bankrupt^  and  transmitted  the 
bills  to  the  bankrupt,  who  accepted  drafts  drawn  on 
him  by  £.  W.  Dickenson. 

Mr.  MoHfagU,  and  Mr.  Wightimmi  appeared  in  sup-i 
port  of  the  petition.  The  question  is,  whether  AUrkfget 
who  was  the  holder  of  these  bills  at  the  time  of  GfAiOfi*s 
bankruptcy^  was  entitled,  or  not^  to  prove  them  under  the 
commission*  We  contendi  that  £i  fV^  Dickitmon^  whose 
name  appeared  upon  the  bills,  was  not  indebted  to 
CUbson  at  bis  bankruptcy ;  but  if  he  waS|  that  makes 
00  difikrenoe*  [JSr^Mite,  C»  J.  I  suppose  they  contendi 
on  the  other  side,  that  the  petitioneri  in  fact,  repre- 
sented the  drawer  of  the  bills.]  The  petitioner  is  in 
Court  ready  to  be  examined,  vitA  voce^  as  to  all 
the  particulars  of  the  transaction.  Ex  parte  Lloyd  {a) 
is  an  authority  to  showi  that  any  creditori  who  has  a 
debt  provable  under  the  commission  of  a  bankrupti  is 
entitled  to  sell  the  debt»  with  the  right  to  prove  it.  It 
must  be  assumed  in  this  case»  that  AUhridge  bad  at  the 
time  of  the  issuing  of  the  commission  a  perfect  right  to 

(a)  4  Rote,  4. 
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1SS2.       prore  these  bills  against  the  baniarupl*s  estate.    [Sir 
J~]^       G.  Rose.  If  a  party  is  not  a  creditor  himself,  at  the 
VuJ^..    ^  <,f  the  eommisaion,  Ac  has  no  right  to  proTc.  How 
ean  the  Commissioners  entertain  a  proof,  where  the 
party  was  not  a  creditor  when  the  commission  issued  ? 
A  debt  may  be  sold  after  proof,  with  all  its  incidents  as 
to  dividends,  &e. ;  but  a  creditor  cannot,  after  a  com- 
mission against  the  debtor,  sell  his  right  to  prove*] 
Aldridge  has  sworn  in  his  affidavit,  that  the  bankrupt 
was  indebted  to  him  in  1000/.  and  upwards,  being  the 
amount  of  the  five  biUs  now  sought  to  be  proved  by  the 
petitioner,  for  a  good  and  valuable  consideration  in 
money,  and  that  he  sold  these  bills  to  We$ton  for  600/. 
[Sir  G.  Rose,  The  assignment  of  a  debt  does  not  con- 
fer upon  the  assignee  the  right  to  prove  it,  but  merely 
the  right  to  call  upon  the  assignor  to  prove  the  debt, 
in  trust  for  the  assignee.]    When  the  proof  was  re- 
jected  by  the    Commissioners,   it   was  not  because 
Aldridge  had  given  no  consideration  for  the  biUs ;  but 
because  £.  W.  Dickenson  was  indebted  to  the  bank- 
rupt, and  there  was  no  affidavit  of  any  consideration 
paid  to  Aldridge    for  the  transfer  of  them.     We 
now  propose,  therefore,  to  examine  the  petitioner,  pipi 
voce,  as  to  that  fact.    [Sir  G.  Rose.  The  sole  question 
really  appears  to  be,  vrhether  Aldridge  was  a  bon&Jide 
holder  of  these  bills,  at  the  time  of  the  commission.] 

Mr.  TwisSf  and  Mr.  J.  Russell,  for  the  assignees, 
objected  to  the  examination  of  the  petitioner,  vivd  voce ; 
and  contended,  that  Aldridge  ought  to  go  in  the  regular 
way  before  the  Commissioners,  and  tender  his  own 
proof  upon  these  bills. 
The  Court,  however,  overruled  the  objection. 


Dickenson. 
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Thomas  Pargeter  Dickenson^  the  petitioner,  was  18S2. 
then  examined  viva  voce,  and  stated  that  on  the  24th  £x  parte 
May  1831  Aldridge  was  the  holder  of  the  bills,  and 
that  he,  the  petitioner,  was  the  holder  now,  having 
purchased  them  of  Weston  on  the  6th  December  1831, 
to  whom  they  had  been  previously  transferred  by 
Aldridge;  that  he  paid  Weston  210/.,  and  had  engaged 
to  pay  him  300/.  more ;  that  he  had  never  had  any 
dealings  himself  with  the  bankrupt,  and  did  not  know 
whether  the  bankrupt  was  indebted  to  his  brother 
E,  W.  Dickenson,  or  whether  his  brother  was  indebted 
to  the  bankrupt;  that  the  petitioner  was  not  the  agent 
of  E.  W.  Dickenson,  and  that  he  procured  the  bills  for 
the  purpose  of  protecting  his  brother  from  any  pro- 
ceedings on  them ;  and  that  none  of  the  bills  were  due 
at  the  time  of  the  commission. 

The  petitioner*s  counsel  then  put  in  an  affidavit  of 
Aldridge,  in  which  he  swore  that  the  bankrupt  was 
indebted  to  him  in  1100/.  on  the  bills  in  question,  and 
that  he  transferred  them  to  Weston  for  600/.  Not 
finding,  however,  the  affidavit  of  Aldridge  as  explana* 
tory  as  they  wished,  they  then  applied  for  leave  to 
examine  Aldridge  viva  voce;  and  as  he  was  not  then  in 
attendance,  that  the  further  hearing  of  the  case  might 
be  adjourned  for  that  purpose. 

Sir  G.  Rose. — I  conceive  you  have  no  right  to  make 
such  an  application.  There  is  no  allegation  in  this  pe- 
tition, that  any  proof  was  ever  tendered  by  Aldridge* 
The  only  complaint  to  this  Court  is,  that  the  Commis- 
sioners rejected  the  proof  of  the  petitioner.  When 
your  case  has  proceeded  to  a  certain  extent,  and  you 
find  it  breaks  down  under  you,  you  then  tender  an 
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1882.       examination  vivd  voce,  which  you  have  no  right  to 


Exptite 

PlGfUMSOIf. 


do. 


Erskime,  C.  J. — KAldridge  was  a  band  Jide  holder ^ 
it  would  be  of  no  consequence  how  the  account  stood 
between  £.  W.Dickenson,  the  drawer,  and  the  bank- 
nipt.  The  Commissioners  certainly  appear  to  have 
misled  you  in  some  measure,  as  to  a  material  part  of 
your  case ;  for  the  only  point  made  before  them  was, 
whether  the  petitioner  was  the  mere  agent  for  his 
brother  or  not.  The  Court  think,  however,  that  the 
petition  should  not  stand  over  for  the  purpose  of  ex- 
amining Aldridge  viva  voce,  unless  the  other  side  con* 
sent. 

Sir  J.  Cross. — I  never  look  at  a  point  of  form,  unless 
it  is  contended  for  by  one  of  the  litigant  parties.  If 
the  petitioner  thought,  that  the  personal  examination  of 
Aldridge  was  necessary  in  order  to  establish  his  case, 
he  ought  to  have  had  him  here.  But  where  a  peti- 
tioner makes  use  of  the  affidavit  of  a  party,  and  findbg 
that  does  not  go  far  enough,  he  then  proposes  that  the 
deponent  shall  be  examined  vivA  voce, — I  cannot  lend 
myself  to  such  a  proceeding.  The  complaint  to  this 
Court  is,  that  the  Commissioners  rejected  the  proof  of 
the  petitioner.  As  it  seems  to  me,  therefore^  your  case 
has  broken  down  under  you. 

Mr.  Montagu  and  Mr.  Wightman  then  contended, 
that  as  the  petitioner  was  stopped  by  the  Commissioners 
in  limine,  he  could  not  be  required  to  tender  any 
particular  form  of  proof,  when  the  Commissioners 
rejected   his    proof  altogether,  without  objecting  to 
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die  form  of  itj  or  adverting  to  any  other  form  in  which  18S2. 
the  debt  might  be  proved.  The  petitioner  conceiving  ETiMLrt© 
himself  aggrieved  by  the  rejection  of  his  claim,  pro* 
cured  the  affidavit  of  Aldridge  in  order  to  explain  the 
transaction.  The  prayer  of  the  petition  is  general,  and 
does  not  ask  for  any  particular  form  of  proof.  There 
ii  nothing  inconsistent  with  the  prayer,  or  with  the 
rights  of  the  petitioner,  to  have  his  debt  proved  in  the 
name  o{  Aldridge.  We  do  not  care  how  the  proof  is 
moulded,  whether  in  one  form,  or  another.  The  ques- 
tion in  substance  is,  whether  the  debt  is  provable  or 
not;  and  as  no  objection  was  made  before  the  Com- 
missioners, as  to  the  want  of  any  affidavit  whatever  of 
Aldridge,  we  were  stopped  in  our  progress,  and  had 
no  opportunity  of  tendering  another  form  of  proof* 
We  were  therefore  entitled  to  prove  in  some  form  or 
other.  [Sir  G*  Rose.  No  Commissioner  ought  to  have 
received  such  a  proof,  whether  it  was  objected  to,  or 
not;  and  you  have  not  satisfied  my  mind,  that  Aldridge 
himself  had  a  right  to  prove  the  bills.]  We  admit  that 
the  affidavit  of  Aldridge  was  defective,  if  it  was  ten- 
dered to  the  Commissioners  as  sufficient  for  them  to 
take  the  proof  in  his  name.  But  the  case  never 
antved  at  that  point.  They  decided  that  the  bills 
eould  not  be  proved  by  any  one,  before  the  state  of  the 
aocount  between  E.  W.  Dickenson  and  the  bankrupt 
was  ascertained.  That  was  the  objection  made  by  the 
Commissioners,  and  that  is  now  the  only  point  before 
the  Court.  It  would  have  been  premature  in  us  to 
have  tendered  to  the  Commissioners  any  other  form  of 
proof — ^it  was  only  incumbent  on  us  to  remove  previous 
objections.    If  the  Court  think,  that  the  proof  ought  to 
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1832.        be  received  on  the  merits^  it  is  then  for  the  Commis- 
Ex  parte       sioners  to  see  that  the  proper  form  is  adopted. 

PiCKBNSON. 

Mr.  Ttoiss  and  Mr.  J.  Russell,  contri,  were  stopped 
by  the  Court* 

Erskine^  C.  J. — ^The  prayer  of  this  petition  is, 
merely,  that  the  Commissioners  may  be  ordered  to 
receive  the  proof  of  the  amount  of  the  petitioner's  debt, 
and  the  statement  throughout  the  petition  is,  that  the 
petitioner  applied  himself  io  prove  his  debt.  Now, 
although  the  only  objection  raised  to  the  proof  before 
the  Commissioners  was,  that  the  petitioner  was  the 
agent  merely  for  his  brother  £.  W,  Dickenson,  and 
that  E.  TV.  Dickenson  was  indebted  to  the  bankrupt, 
instead  of  the  bankrupt  being  indebted  to  him, — ^yet 
the  natural  answer  of  the  petitioner  to  this  objection 
would  have  been,  that  he  was  not  such  agent,  but  that 
he  purchased  the  bills  of  Aldridge  for  a  valuable  con- 
sideration ;  and  that  Aldridge  was  a  bona  fide  holder 
of  the  bills  at  the  time  of  the  bankruptcy,  and  had 
therefore  a  right  to  prove  them  in  his  name  as  a  trustee 
for  the  petitioner.  The  affidavits  do  not  show,  how* 
ever,  that  this  last  point  was  at  all  raised  before  the  Com- 
missioners ;  and  on  that  ground,  I  think,  if  we  dismiss 
this  petition,  it  should  not  be  dismissed  with  costs. 
But  the  petitioner  ought  to  have  shown  before  us  to* 
day,  that  he  had  a  right,  in  the  name  of  Aldridge,  to 
have  his  proof  put  upon  the  proceedings.  Now  is  the 
affidavit  of  Aldridge  satisfactory  on  this  point?  The 
affidavit  states,  in  general  terms,  that  the  bankrupt 
was  indebted  to  him  on  the  bills  of  exchange  therein 
mentioned.  But  when  the  very  essence  of  the  objection 
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raised  to  the  proof  of  this  debt  is  a  contrivance  between  .1832. 
the  petitioner  and  Aldridge  to  prove  certain  bills,  ETparte 
which  it  is  alleged  could  not  be  proved  by  E.  W.  Dick^  Dickniok. 
enson,  the  affidavit  should  have  stated  the  time  when 
the  bills  were  indorsed  by  him  to  /lldridge^  as  well  as 
other  matters,  in  order  to  show  that  Aldridge  had  a 
good  and  provable  debt  at  the  time  of  the  issuing  of  the 
commission.  But,  for  the  reason  before  given,  I  think 
the  petition  should  not  be  dismissed  with  costs.  For 
the  objection  taken  by  the  Commissioners,  that  the 
petitioner  was  the  agent  merely  of  the  drawer  of  the 
hills,  amounted  in  fact  to  nothing.  The  substantial 
ground  of  objection  was,  the  connivance  between  the 
petitioner  and  Aldridge  and  the  drawer  of  the  bills; 
and  this  point  was  never  raised  before  the  Com- 
missioners. 

Sir  J.  Cross. — It  is  admitted,  that  the  essential  ques- 
tion which  we  have  now  to  consider  is,  whether 
Aldridge  was  a  bona  fide  holder  of  these  bills  at  the 
date  and  issuing  of  the  commission;  and  this  im- 
portant question,  the  very  gist  of  the  case,  was  never 
gone  into  before  the  Commissioners.  But  what  is  the 
evidence  even  now  oiFered,  that  Aldridge  was  such 
bona  fide  holder?  It  is  only  stated  in  his  affidavit,  that 
he  gave  a  good  and  valuable  consideration  for  the  bills. 
But  U3h€U  this  consideration  was,  or  when  it  was  given 
by  him,  or  where  the  transaction  took  place,  is  altogether 
studiously  concealed.  Nay,  the  petitioner  himself,  who 
is  the  brother  of  the  drawer  of  the  bills,  and  has  been 
examined  before  us  to-day,  says,  that  he  knows  nothing 
of  the  dealings  between  his  brother  and  Aldridge.  As 
it  does  not  appear^  therefore,  that  Aldridge  was  a  bon& 
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183t.       fUie  holder  of  the  bills  when  the  commissimi  issued,  I 
Ss  parte      think  we  are  bound  to  dismiss  thb  petition. 


Sir  O.  Rose  concurred. 


Petition  dismissed^  but  mthout  costs. 


Ex  parte  Thomas  Randlbson. — In  the  matter  of 

Thomas  Hobson. 

1888. 

Weittnintter,    1  HIS  was  the  petition  of  an  assignee,  which  came  on 

January  22. 

Where  there  ^^  ^^^  ^^  further  directions,  for  expunging  the  proof 
^h*  'd'^^n^  ^^  ^  debt.  On  the  hearing  of  two  former  petitions  in 
accountbetween  this  matter  before  the  Vice-Chancellor,  on  the  27di 

the  bankrupt 

and  a  banking    October  1828,  it  was  ordered  that  so  much  of  the  proof 

company,  who 

were  under  con-  of  11,722/.  12«.  4fd.  made  by  one  Archibald  Scot,  as  was 

siderable  ad- 
vances to  him,    founded  upon  the  issuing  or  passing  of  the  notes  and 

advances  aitM^  bills  of  the  Leith  Banking  Company  by  A,  Scot  to  the 
tainucti^;  bankrupt^  should  be  expunged ;  and  that  it  should  be 
JSjt  fiSi^toe  referred  to  the  Commissioners  to  inquire  into  the 
buSll^d^f  validity  of  the  debt,  and  how  it  was  constituted, 
payments,  with-  Upon  a  petition  of  appeal  from  this  order  to  the 
appropriation,     liord  Chancellor^  which  was  heard  on  the  29th  July 

or  any  settled  ' 

accountbetween  1880,  before  Lord  Lyndhursty  it  was  ordered  that  so 

him  and  the 

bankers :  Held,  much  of  the  V ice*Chancellor's  order  as  related  to  the 

that  the  pay- 
ments must  be    description  of  that  portion  of  the  proof  to  be  expunged, 

reducSon  of  £e  should  be  reversed ;  and  that  the  order  as  to  expunging 
tibeacco^nt^uid  ^I^ould  be  Confined  to  *'  so  much  of  the  debt  of  the  said 
not  the^WiS"^  ^*  ^^^^»  *^  *"y*  *^®  Consideration  of  which  consbted  of 
Fjrtof  the  de-  notes  of  the  Leith  Banking  Company  delivered  at 
A  banker's     Carlisle  by  the  said  A.  Scot  as  agent  of  that  Bank." 

C-book  de-  ''  ^ 

-.ed  to  his  custDmer>  in  which  there  are  entries  on  one  side  only,  is  not  evidence  of  a  settled 
account  between  die  parties,  althoup^h  the  customer  keeps  the  book,  withevC  making  any  ob- 
jection to  the  entriea  contained  in  it. 
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RAMDLUOir. 


On  the  21st  October  1831,  the  Commissioners  made        1839. 
their  certificate,  since  which  A.  Scot  became  bankrupt      ^^  parte 
in  Scotland,  and  A,  Law  became  his  representative  in 
person  and  estate. 

In  February  1832,  the  petitioner  presented  another 
petition  to  the  Lord  Chancellor,  on  the  matter  of  the 
Ccnnmissioners'  certificate,  which  having  been  transfer- 
red to  the  Court  of  Review,  came  on  to  be  heard  on  the 
Slst  March  1832,  when  an  order  was  made  that  the 
Commissioners  should  review  their  certificate^  and  that 
further  directions  and  costs  should  be  reserved,  until 
after  the  Commissioners  should  have  made  their  further 
certificate. 

On  the  6th  July  1832^  the  Comnussioners  made  their 
fiirther  certificate,    in  which  they  entered  at  great 
length  into  the  constitution  of  the  debt  proved  by 
A.  Scot  under  the  commission,  and  certified  that  the 
whole  of  the  payments  made  to  the  bankrupt  by  A.  Scot, 
(10,359/.  25.  of  which  were  in  notes  of  the   Leith 
Banking  Company,  and  4216/.  6s.  6d.  in  bills  drawn  by 
Scot  on  and  accepted  by  the  Company's  agents  in 
London)  were  made,  whilst  Scot  was  a  partner  in  that 
bank,  and  amounted  to  23,161/.  6s.  7d;  and  that  in 
making  the  proof,  that  amount  was  reduced  by  goods  de- 
posited, and  by  payments  made  to  A.  Scot  on  a  general 
account,  to  the  sum  of  11,722/.  12s.  4c/.,  the  amount  of 
the  debt  proved  by  Scot  under  the  commission;  but  that 
this  last  sum  had  been  further  reduced  to  10,324/.  9s.  6d., 
by  money  subsequently  received  by  Scoty  on  account  of 
bills  deposited  with  him  by  the  bankrupt  on  the  general 
account.   The  Commissioners  further  certified,  that  the 
bills  and  notes  delivered,  and  the  payments  made  by 
the  bankrupt  to  Scot,  in  reduction  of  the  advances  made 
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IS33.  from  time  to  time  by  Scoif  were  made  without  any 
£z  parte  specific  appropriation  being  directed  or  made  by  either 
Randlewn.  ^£  |.|j^  parties ;  and  that  notwithstanding  it  appeared 
from  Scofs  books^  that  on  the  Slat  December  1825 
there  was  a  baUtnce  struck  in  favour  of  the  bank- 
rupt, yet  that  there  was  no  evidence  of  knowledge 
or  assent  thereto  by  the  bankrupt,  or  that  Scot  con- 
sidered such  balance  as  the  settlement  of  an  account, 
or  as  an  appropriation  of  any  kind.  And  that  it  ap- 
peared, that  Scot  had  on  the  30th  December  1825 
obtained  from  the  bankrupt  a  warrant  of  attorney  for 
10,000/.,  on  which  judgment  was  signed  on  the  3d 
January  following;  but  that  at  the  time  the  warrant  of 
attorney  was  granted,  there  was  no  statement  of  account, 
or  any  balance  struck,  between  the  parties.  The  Com- 
missioners further  certified,  that  inasmuch  as  the  wh<^ 
account  between  Scot  and  the  bankrupt  appeared  to 
have  been  one  general  running  account,  and  as  the 
amount  of  the  notes  of  the  Leith  Banking  Company 
delivered  at  Carlisle  by  Scot,  as  the  agent  of  such  bank, 
were  illegal  (a)  transactions,  and  formed  part  of  such 
general  accounts ;  and  inasmuch  as  none  of  the  pay- 
ments in  such  account  were  treated  as  specific  appro- 
priations, in  liquidation  of  those  notes ;  and  as  the 
amount  of  such  notes  exceeded  the  amount  of  the  debt 
claimed  to  be  due,  and  under  such  circumstances  must 
be  taken  as  forming  the  consideration  for  such  debt, — * 

(a)  The  groundi  on  which  the  CommiinoDers  determined  that  the  iasnes 
of  the  notes  by  A.  Scot  to  the  bankrupt  were  illegal  transactions,  were,  that 
the  Leith  Banking  Company  consisted  of  more  than  sis  partners ;  which 
partnerships  were,  at  la  peiiod  of  the  transactions  referred  to,  prohibited  bj 
the  15  Gto.  2.  c.  13.  s.  5.  That  statute,  howcTer,  is  now  repealed  by  the 
provisions  of  the  new  act  relating  to  the  privilege?  of  the  Bank  of  England, 
8&4Tr.4,  C.96,  8.  2,3. 
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the  Commissioners  had  expunged  the   whole  of  the        1833. 
proof  of  such  debt.  Expute 

Ra2CD1XSOX. 

Mr.  Montagu  and  Mr.  Wrajf  appeared  in  sapport  of 
the  petition.  As  no  question  was  raised  by  the  re- 
spondentSy  in  the  course  of  die  inquiry  before  the 
Commissioners,  as  to  the  manner  in  which  they  took  the 
account,  and  no  exceptions  have  been  since  taken  to 
the  Commissioners'  certificate,  it  is  not  open  to  the  re- 
spondents now  to  impeach  the  certificate,  by  showing 
that  the  account  has  been  improperiy  taken  by  the 
Commissioners.  The  issue  of  the  notes  of  the  Leiih 
Banking  Company  to  the  bankrupt  by  Sad,  who  was 
one  of  the  partners  in  the  bank,  was  an  illegal  transac- 
tion, the  bank  consisting  of  more  than  six  partners; 
for  it  is  expressly  provided  by  the  15  Geo.  2.  c.  IS.  s.  5., 
that  it  shall  not  be  lawful  for  any  persons  whatsoever 
united  in  covenants  or  partnership,  exceeding  the 
number  of  six  persons,  to  borrow,  owe,  or  take  up  any 
sums  of  money  on  their  bills  or  notes  payable  on  de- 
mand, or  at  any  less  time  than  six  months  from  the 
borrowing  thereof.  [Sir  G.  Rose.  May  not  a  bond 
given  in  exchange  for  a  voluntary  bond  be  considered 
as  a  legal  debt,  although  the  voluntary  bond  could  not 
itself  be  proved?]  That  depends  on  a  particular 
statute,  which  says  that  voluntary  bonds  shall  be  void 
only  as  against  creditors.  But,  in  general,  a  substituted 
security  is  just  as  illegal  as  the  original  security,  if  that 
was  illegal.  The  question  is  here,  whether  there  has 
been  a  specific  appropriation  of  any  of  the  payments 
made  by  the  bankrupt  to  Scot,  in  liquidation  of  the  debt 
created  by  the  issue  of  the  notes  of  the  Leith  Banking 
Company.     Now  the  Commissioners  have  expressly 


638  CASES  IX  BANKRUPTCY. 

1833.  foundi  that  there  was  no  such  appropriation.  And  the 
Ezporte  ^^^  ^^  clear,  that  where  a  debt  is  composed  partly  of 
Randleson.  legal,  and  partly  of  illegal,  transactions,  and  a  payment  is 
made  by  the  debtor,  generally, — the  payment  must  be 
taken  in  reduction  of  the  legal  part  of  the  demand,  and 
cannot  be  applied  to  the  illegal  part  of  the  account; 
Wright  V.  Laing{a\  Birch  y.  T€bbuii{h).  If  there  had 
been  a  settled  account,  and  a  balance  struck  previous  to 
the  payments  made  by  the  bankrupt  to  Scot,  the  case 
would  have  been  different.  But  the  Commissioners 
have  certified,  that  on  the  30th  December  1896  there 
had  been  no  statement  of  account,  or  any  balance  what- 
ever struck  between  these  parties, 

Mr.  Whitmarsh,  and  Mr.  Miller,  for  the  respondents. 
The  Commissioners  do  not  state  the  grounds,  on  which 
they  certify  that  there  has  been  no  appropriation.  We 
tendered  evidence  before  them  to  show,  that  there  was 
an  appropriation,  and  proposed  to  prove  this  from 
various  entries  in  the  pass-book,  which  was  made  up 
from  the  cash  account.  [Sir  G.  Rose.  The  question  is, 
whether  any  statement  in  the  pass-book  amounts  to  a 
settled  account,  or  whether  it  is  not  merely,  what  the 
Commissioners  treat  it,  a  runningaccount.]  Every  item  of 
the  account,  as  entered  in  the  pass-book,  amounts  to  an 
appropriation  by  the  parties  themselves.  [Sir  G.  Rose. 
Supposing  a  bill,  which  is  entered  in  the  pass-book  at 
the  end  of  18S5,  is  dishonoured  in  18^,  would  not  this 
open  the  account  in  1825  ?]  The  sole  purpose  for  raising 
this  question  of  appropriation  was  for  withdrawing  a 
certain  portion  of  Ihe  debt  from  the  proof  made  by  Scat 

(ii)  8  B.  &  C.  166.  (6)  2  Star.  Rep.  74. 
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usder  the  oommission.  Now  in  the  certificate  of  the  Com-  1 839. 

missioners,  there  is  no  statement  which  is  applicable  to  s^"^^ 

the  debt,  in  respect  of  which  the  proof  has  been  made.  Rawlmo. 
Nor  have  the  Commissioners  come  to  a  right  conclu-^ 
flion  on  the  facts  which  they  have  stated. 

Mr,  Montagu,  in  reply,  was  stopped  by  the  Court. 

Erskike,  C.  J. — It  has  been  contended  on  the  part 
of  Scot,  that  there  is  nothing  contained  in  the  certificate 
of  the  Commissionersi  which  can  cut  down  the  proof  he 
has  made  under  this  commission.  Now  it  appears  from 
the  statement  in  the  original  petition  presented  by  Scoi 
to  the  Lord  Chancellor,  that  part  of  the  claim  made  by 
him  before  the  Commissioners  was  for  advances  to  the 
bankrupt  by  the  issue  of  notes  and  bills  of  the  Leiih 
bank,  in  which  house  Scot  was  a  partner,  and  which 
consisted  of  more  than  six  partners*  That  portion  of 
the  claim,  therefore,  which  consisted  of  the  notes  and 
bills  so  issued,  constituted  an  illegal  debt.  And  the 
Commissioners  certify,  that  inasmuch  as  the  whole 
account  between  Scot  and  the  bankrupt  appeared  to 
have  been  one  general  running  account,  and  as  the 
amount  of  the  notes  of  the  Leith  Banking  Company 
delivered  at  Carlisle  by  Scot  were  illegal  transactions, 
and  formed  part  of  such  general  account,  and  inasmuch 
as  none  of  the  payments  in  such  account  were  treated 
as  specific  appropriations  in  liquidation  of  those  notes, 
and  as  the  amount  of  such  notes  exceeded  the  amount 
of  the  debt  claimed  to  be  due,  and  under  such  circum« 
stances  must  be  taken  as  forming  the  consideration  for 
such  debt, — the  Commissioners  had  expunged  the 
whole  of  the  proof  of  such  debt^   If  there  had  been  any 
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1833.  evidence  of  a  settled  account  between  these  parties^  the 
'  Court  would  have  willingly  received  it, — such  as  an 
Ramdlxson.  entry  of  the  Leith  bank  notes  on  one  side  of  the 
account,  and  an  entry  of  payments  made  by  the  bank- 
rupt on  the  other :  which  would  have  amounted,  perhaps, 
to  an  appropriation  of  such  payments,  in  discharge  of  the 
debt  created  by  the  issue  of  such  notes.  Then  it  is 
said,  that  from  the  entries  in  the  pass-book  in  18^5  of 
bills  deposited  by  the  bankrupt  with  Scot,  it  must  be 
taken  that  there  was  a  settled  account  between  them. 
But  as  these  entries  were  on  one  side  only,  it  seems  to 
me  impossible  to  consider  this  in  the  light  of  a  settled 
account ;  and  more  especially  as  there  was  a  warrant  of 
attorney  then  given  by  the  bankrupt  to  Scot,  to  secure 
the  payment  of  bills  outstanding.  It  appears  to  have 
been  nothing  but  the  statement  of  an  account  of  bills 
deposited  with  Scot,  for  the  amount  of  which  the 
customer  might  draw  upon  the  bank.  There  being 
therefore  in  this  case  no  specific  appropriation  by  Scot 
of  any  bills  deposited,  or  of  payments  made,  by  the 
bankrupt,  in  reduction  of  any  particular  portion  of  the 
debt,  the  Court  will  appropriate  the  early  payments  to 
the  early  items  of  the  account,  and  to  the  legal,  and  not 
the  illegal,  part  of  the  demand.  Under  these  circum- 
stances, I  think  the  Commissioners  have  done  right  in 
expunging  the  debt. 

Sir  J.  Cross. — Between  these  parties  now  before  the 
Court,  the  Vice-Chancellor  has  already  decided,  that 
there  shall  be  no  proof,  the  consideration  for  which  was 
founded  upon  the  issuing  or  passing  of  the  notes  and  bUls 
of  the  Leith  Banking  Company  by  Scot  to  the  bankrupt. 
The  Lord  ChanceUor  confirmed  that  decision.    The 
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Comniiflsioners  have  expunged  the  whole  of  the  proof  183S. 
on  such  notes  and  bills,  as  they  were  directed  to  do.  Kzparte 
And  now  further  inquiry  is  prayed  by  Scot,  on  the 
ground  of  rejection  of  the  evidence  of  the  pass-book ; 
and  the  Court  has  consented  to  deal  with  the  case  in 
the  same  manner ,  as  if  that  evidence  had  been  received. 
Now,  with  regard  to  the  pass-book,  it  may  be  observed, 
that  bankers  make  up  these  books  every  year,  in  order 
to  satisfy  their  customers  of  the  state  of  their  accounts 
with  them.  The  only  inference,  therefore,  that  can 
be  drawn  of  any  entry  in  the  pass-book  is,  that  the 
customer,  by  keeping  the  book,  admits  the  statement  in 
it  to  be  correct.  Then  it  is  objected,  that  the  Com- 
missioners have  not  applied  the  statement  in  their 
report  to  the  proof  upon  the  file-  But  it  appears  from 
their  certificate,  that  in  1835  Scot  issued  to  the  bank- 
rupt 8,000/.  of  these  Leith  bank  notes,  which  formed 
part  of  the  account  in  respect  of  which  the  proof  was 
made.  I  concur,  therefore,  in  thinking  that  there  is  no 
ground  for  further  inquiry,  or  for  impeaching  the  cor- 
rectness of  the  Commissioners*  certificate. 

Sir  G.  Rose  concurred. 
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Ex*parte  Edward  Rothwell. 


Wtitmintterf 
January  23*     ^_^ 

Wherea  testator  ^^^  petitioner  in  this  case  was  entitled  to  an  annuity 
bequeaths  the     ^f  50/.  under  a  will.     The  testatrix  bequeathed  all  her 

whou  of  his  prO'  ^ 

perty  to  trustees,  estates  and  effects  to  certain  trustees,  upon  trust  to  pay 

for  the  payment  '^    *^ 

of  an  annuity,     the  annuity  to  the  petitioner  for  his  life^  and  after  his 

and  other  pur-  .       i  .1  rm 

poses,  and  the     decease  to  divide  the  same  among  his  children.     The 

trustees  become 

bankrupt,  the  trustees  had  become  bankrupt,  and  the  fund  set  apart 

be  set  apart  for  for  the  payment  of  the  annuity  had  become  so  reduced 

the  w?ote  an-  ^^  amount,  as  to  be  scarcely  sufficient  to  pay  it.     The 

n^rdtothr*  Petitioner  therefore  prayed,   that  the  amount  of  the 

interests  of  the  i^n^i  fund,  or  SO  much  thereof  as  was  sufficient  to  pay 

persons  entitled  '  ^  *^ 

to  the  residue,    the  annuity,   should  be  paid  into  the  hands  of  the 

Accountant-General,  and  that  the  annuity  should,  in 
the  first  place,  be  paid  out  of  such  fund  to  the  peti- 
tioneri  without  any  abatement. 


Mr.  Wheatley  in  support  of  the  petition.  The  tes- 
tatrix having  limited  the  whole  of  her  property  to  the 
trustees  fbr  the  payment  of  the  annuity,  the  whole  of 
the  annuity  must  be  paid  to  the  petitioner,  without  any 
regard  to  the  interest  of  the  persons  entitled  to  the 
residue;  Davies  v.  Wattier  (a).  May  v.  Bennett  (b). 

The  Court  observed,  that  some  counsel  should  ap- 
pear for  the  children,  but  made  the  order  as  prayed,  con- 
ditionally. 

(«)  1  Sim.  &  Stu.  463.  (b)  1  Russ.  370. 
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Ex  parte  Henry  Dart. — In  the  matter  of  Thomas        1 833. 

Sandys.  Westminster, 

January  23. 

This  was  the  petition  of  a  creditor  to  supersede  the  A  countiy  at- 
torney hires  a 
fiat,  which  had  been  issued  under  the  following  cir-  laomin  Bell 

,  .  Court,  Brook^ 

cumstances,  as  stated  m  the  petition.  Market^London, 

WUlCu  DC  kfifiDS 

In   the    beginning  of  the    year    1827,   and  down  four  weeks,  and 
to  the  time  of  the  issuing  of  the  fiat,  the  bankrupt  82^id^voiuino!* 
Sandys  carried  on  the  business  of  an  attorney  and  ^ig^^'^TOr" 
solicitor,  at  Corsham,  in  Wiltshire,  where  he    con-  j^^^y^hhr' 
stantly  resided  during  the  whole  of  that  time,  and  also  ^*™*'5'*^'J^'" 
for  some  time  previous  to  May  1832  filled  the  office  addition  of 

"  bookseller, 

of  clerk  to  the  magistrates  at  Corsham.       Sandys  A  fiat,  having 

been  issued 

having  become  indebted  to  the  petitioner  in  the  sum  of  against  him  by 
30/.,  as  the  acceptor  of  a  bill  of  exchange,  which  was  wasannalted,on 
dishonoured,  the  petitioner,  in  Michaelmas  term  1881,  frauS^^^'* 
commenced  an  action   against  him  in  the  Court   of 
King's  Bench,  which  Sandys  proposed  to  petitioner  to 
discontinue,  upon  his  giving  the  petitioner  a  warrant 
of  attorney  for  the  sum  of  lOOZ.,  and  costs  of  suit,  with 
a  defeazance  thereon  to  pay  the  sum  of  49/.  195.  Sd., 
being  the  amount  of  the  debt  and  costs,  with  interest 
thereon  until  payment,  by  two  instalments,  viz.  the  sum 
of  16/.  185.  8^.  on  the  2d  June  last,  and  the  remainder, 
SSI.  Is,  on  the  2d  July  following.  The  petitioner  having 
acceded  to  this  proposal,  the  warrant  of  attorney  was 
accordingly  prepared  by  his  solicitor,  and  was,  at  the 
request  of  Sandys,  sent  to  the  office  of  his  agent,   W, 
H.  Garry,  of  South  Square,  Gray's  Inn,  where  Sandys 
executed  the  warrant  of  attorney  on  the  2d  May  183S. 
In  this  warrant  of  attorney  Sandys  was  described  as 
"  of  Corsham,  in  the  county  of  Wilts,"  where  he  was 
in  fact  at  that  time  residing,  and  carrying  on  his  pro- 
fession of  an  attorney  and  solicitor.     On  the  S7th  July 
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1833.  183^5  a  fiat  was  awarded  and  issued  against  him,  upon 
Ex  parte  the  petition  of  Garry ^  in  which  he  was  described  as  **  of 
Bell  Courts  Brooks'  Market,  Bookseller/'  and  under 
which  he  was  declared  a  bankrupt.  Garry^  and  another 
creditori  were  the  only  persons  who  proved  any  debts 
under  the  fiat;  and  Garry  was  chosen  sole  assignee, 
acting  throughout  as  the  solicitor  to  the  fiat.  The 
petitioner  saw  the  announcement  of  the  bankruptcy  in 
the  pubUc  papers,  but  never  suspected  that  the  Thomas 
Sandys  described  in  the  fiat,  was  the  Thomas  Sandys 
who  was  indebted  to  him. 

It  was  sworn  that   Sandys  never  resided  in  Bell 
Court,  Brooks*  Market,  but  that,  a  short  time  pre- 
vious to  the  issuing  of  the  fiat,  he  hired  a  shop  and 
room  there  at  75.  a  week,  which  he  only  occupied  four 
weeks,  namely,  from  the  11th  to  the  S8th  June.  There 
being  no  counter  in  the  shop,  Sandys  said  he  would 
borrow  of  Garry  a  table,  which  would  do  just  as  well, 
and  which,  with  the  exception  of  a  stool,  was  all  the 
furniture  he  put  into  the  shop.    The  only  books  he 
brought  in  to  stock  it  were  82  volumes,  consisting 
principally  of  law  books,  a  few  old  novels,  and  five 
volumes  of  a  weekly  publication  called  the  Mirror. 
The  landlord  stated  his  firm  belief,  that  during  the 
month  which  Sandys  occupied  the  shop,  he  did  not  sell 
a  single  book ;  for  that  a  man  who  was  in  the  employ  of 
Garry,  the  petitioning  creditor,  usually  came  in  the 
morning  between  9  and  10  o'clock,  merely  to  open  the 
shutters ;  after  doing  which  he  locked  the  door  and 
went  away,  and  the  shop  generally  remained  locked  up 
until  evening,  when  the  same  man  came  and  put  the 
shutters  up  again.  Sandys  was  not  seen  on  the  premises 
more  than  two  or  three  times,  nor  did  he,  or  any  other 
person,  ever  sleep  in  either  of  the  rooms  during  the 
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whole  four  weeks;  and  instead  of  having  his  name        "^^SS. 
painted  on  the  outside  of  the  shop^  as  is  the  practice       £x  parte 
among  tradesmen,  it  was  merely  written  on  a  small 
piece  of  paper,  with  the  word  "  bookseller/'  and  stuck 
up  in  the  window. 

Mr.  Swanston  appeared  in  support  of  the  petition, 
and  stated  the  affidavits  confirmatory  of  these  facts. 

Mr.  Dixon,  contra,  relied  on  an  afiidavit  of  the 
bankrupt,  in  which  it  was  sworn,  that  he  actually  did 
carry  on  the  trade  of  a  bookseller  in  Bell  Court,  and 
bought  and  sold  books  during  the  time  he  occupied 
the  premises  there.  The  petitioning  creditor,  Garry, 
appeared  in  person  to  oppose  the  petition. 

Erskime,  C.  J. — This  was  not  dealing  with  the 
fiat  by  the  petitioning  creditor,  as  fiats  ought  to  be 
dealt  with.  It  is  evident,  that  the  object  in  this  case 
was,  to  give  a  description  to  the  bankrupt,  which  might 
deceive  his  creditors.  Such  conduct  has  always  been 
held  fraudulent,  both  in  the  bankrupt  and  in  the  peti- 
tioning creditor  ;  and  therefore  this  fiat  must  be  annulled. 

Sir  J.  Cross. — The  trading,  if  it  can  be  called  a 
trading,  that  took  place  in  Bell  Court,  Brooks'  Market, 
was  not  a  trading  by  the  bankrupt  for  the  purpose  of 
earning  his  livelihood,  but  for  the  sole  purpose  of 
making  him  a  bankrupt. 

Sir  G.  Rose  concurred. 

Ordered,  that  the  fiat  should  be  annulled  at 
the  costs  of  the  petitioning  creditor,  in- 
cluding the  costs  of  this  petition. 

VOL.  11.  p  p 
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Ex  parte  George  Gingell. — In  the  matter  of 
J<^^^.  George  Gingell. 

A  fiat  was  sued  XHIS  was  a  petition  of  the  bankrupt  to  tax  an  at- 

June  by  an  at-  tomey's  biU^  the  amount  of  which  formed  part  of  the 

hUdebtorl'for  petitioning  creditor's  debt,  with  a  view  to  show  that 

his  ^Uf  costs  ^^^  ^^^^  ^^  insufficient  to  support  the  fiat. 
rTtvL^Tbortl       '^^^  bankrupt,  having  been  arrested  for  debt  in 

afterwards  ^s-  M^y  1832,  took  the  benefit  of  the  insolvent  act,  and 

charged  under  ^  '  -^ 

^e  Insolvent      ^as  discharged  from  his  imprisonment  on  the  ISth  July 

Act,  having  in-  *^  ' 

serted  the  following.    In  the  meantime,  however,  a  fiat  was  issued 

amount  of  the 

attorney's  biu     against  him  on  the  7th  June,  on  the  joint  petition  of 

in  his  schedule.     ---^,  .,  t    r    t      ^        w  w 

The  bankrupt  T.  LUUterouck^  an  attorney,  and  Luke  Arnold^  a  spint 
^s^nation,^  merchant;  under  which  he  was  declared  a  bankrupt 
December  peti-  ^^  appeared,  that  Clutterbuck  had  formerly  been  the 
to  to°th^a?r^'  attorney  of  the  bankrupt,  having  been  employed  by  him 
nejr's  bill,  with   ^^  prosecute  an  action  for  defamation,  upon  which  he 

aviewofsuper-         *^  »     r 

seding  the  fiat,    claimed  to  be  a  creditor  of  the  bankrupt,  in  respect  of 

on  the  ground  *"  *^ 

oftheinsuffi-      his  fees  and  disbursements,  to  the  amount  of  104^.; 

ciency  of  the 

petitioning  ere-    and  that  Arnold  was  a  creditor  for  63/.  7s.  Sd.\  which 

ditor's  debt. 

Held,  that  the     two  sums  exceeded  the  amount  required  by  the  act  of 

bankrupt  could  t  ^     •  i_  .r  ^  '^     • 

not,  af£er  lying  parbamcnt,  m  cases  where  there  are  two  petitioning 
St^his  pre-*"  creditors.  The  bankrupt,  however,  disputed  the  amount 
^thid^SSy  ^^  CluUerbucV^  debt,  alleging  that  the  same  was  sub- 
orfi?*^""  ject  to  a  set-ofF  of  10/.  16s.  4rf.  for  goods  sold  and 
Diutnt.  Sir/,    delivered  to  him  by  the  bankrupt;  that   CbUierbuel 

had  charged  for  some  disbursements  which  were  in  fact 
made  by  the  bankrupt,  and  for  others  which  he  bad 
never  made;  and  that  although  he  had  his  bill  taxed 
previous  to  the  issuing  of  the  fiat,  yet  that  such  taxa- 
tion was  ex  parte  J  and  took  place  while  the  bankrupt 
was  in  prison;  and  that  if  the  bill  had  been  properly 
taxedy  and  credit  £^ven  for  the    10/.   16^.  4<{.,  the 
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whole  demand  of  CluHerbuci^  together  with  the  debt  li3a« 
of  Arnold,  would  not  amount  to  the  sum  requisite  Esnai«e 
to  support  the  fiat.  Cluiterbuck  was  appointed  as- 
signee under  the  fiat,  and  the  bankrupt  passed 
his  last  examination,  but  delivered  in  a  formal  pro- 
test to  the  Commissioners  against  any  proceedings 
under  the  bankruptcy,  on  the  ground  of  the  in- 
sufficiency of  the  petitioning  creditor's  debt;  which 
was  entered  on  the  proceedings. 

It  was  sworn  by  Cluiterbuck^  in  answer  to  these 
allegations^  that  the  bankrupt,  in  his  petition  to  be 
discharged  under  the  insolvent  act,  entered  the  whole 
of  the  sum  claimed  by  Clutterbuck  in  his  schedule, 
as  one  of  the  debts  for  which  he  was  liable,  without 
making  any  mention  of  the  sum  claimed  by  way  of  set- 
off; that  he  made  no  objection  to  the  amount  of  the 
bill  when  it  was  delivered;  and  that  although  some  of 
the  fees  to  counsel  were  not  paid,  yet  that  Cluiterbuck 
considered  himself  liable  for  them. 

The  bankrupt  accounted  for  his  omission  to  insert 
in  his  schedule  the  amount  of  what  he  claimed  as  a  set- 
off, by  stating  that  it  was  in  respect  of  some  wine  which 
he  had  furnished  to  Cluiterbuck,  which  had  not  been 
entered  in  his  books,  from  which  the  items  in  his 
schedule  were  extracted. 

Mr«  Swansion,  and  Mr.  Bacon,  in  support  of  the 
petition.  The  debts  of  the  two  petitioning  creditors 
amount  to  153/.  If  we  can,  therefore,  satisfy  the  Court, 
that  more  than  10/.  ought  to  be  deducted  from  Clut- 
terbucVs  debt,  the  amount  of  the  two  debts  will  then 
be  less  than  150/.,  which  is  the  sum  required  to  support 
this  fiat.     [Sir  G.  Rose,  The  question  is,  whether,  in 

pp2 
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18SS.  this  stage  of  the  proceedings^  a  petition  for  a  super- 
Expaiie  sedeas  will  lie.  The  bankrupt  goes  on^  without 
GivGiLu  interfering  in  any  way  until  after  the  last  examinaUon ; 
and  after  acquiescing  so  long,  the  doubt  is,  whether 
we  can  now  interfere  in  his  favour.]  The  bankrupt 
did  all  that  he  could,  by  protesting  against  the  validity 
of  the  commission  and  the  sufficiency  of  the  debt. 

Mr.  MontagUj  for  the  petitioning  creditor  Clutierbueh. 
According  to  the  old  practice,  as  well  as  the  new  prac- 
tice, where  there  is  any  doubt  as  to  the  real  amount  of  the 
petitioning  creditor's  debt,  the  bankrupt  must  bring  his 
action  against  the  petitioning  creditor,  instead  of  peti- 
tioning to  supersede  the  commission.  In  a  recent  case 
before  this  Court,  where  the  bankrupt  petitioned  to 
supersede  on  the  ground  of  the  insufficiency  of;  the 
debt,  the  Court  said,  they  would  not  order  him  to  pay 
costs,  because  he  had  applied  without  delay;  but  still 
they  would  not  supersede.  But,  in  this  case,  the  bank- 
rupt goes  on  submitting  to  the  fiat,  and  takes  no  step 
to  impeach  it  until  the  4th  December,  long  after  his 
last  examination.  There  is  no  doubt,  that  if  he  had 
not  thought  all  along  that  he  could  do  better  by  sub- 
mitting to  the  fiat,  than  by  resisting  it,  he  would  not  so 
long  have  acquiesced  in  it.  He  finds  now,  however, 
that  he  cannot  obtain  his  certificate,  and  that  induces 
him  to  make  the  present  attempt  to  upset  all  the  pro- 
ceedings which  have  taken  place  under  the  fiat. 

Mr.  J.  Russell  appeared  for  the  other  petitioning 
creditor  Arnold^  whose  debt  was  not  disputed;  and 
urged  similar  arguments  in  opposition  to  the  petition, 
and    contended    that  the  bankrupt    was  bound,  by 
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having  inserted  the  amount  of  Clutterbuek's  debt  in  his       1853. 
schedule.  Ib^^ 

Mr.  Stoanston  in  reply.  The  proceedings  which 
took  place  in  the  Insolvent  Court  are  not  sufficient  to 
prevent  this  Court  from  annulling  the  fiat,  if  it  has  not 
the  legal  requisites  to  support  it.  But  the  insertion  of 
CbiiterbucK's  debt  in  the  schedule  ivns  subsequent  to 
the  issuing  of  the  fiat.  And  it  cannot  be  said  that  the 
bankrupt  acquiesced  in  the  fiat,  when  he  appeared 
before  the  Commissioners  and  protested  against  its 
vaUdity. 

*  Erskine,  C.  J. — The  ground  on  which  the  peti- 
tioner prays  a  supersedeas  in  this  case  is,  that  the 
petitioning  creditor's  debt  was  not  sufficient  in  amount 
to  support  the  fiat ;  for  that  various  charges  ought  to 
be  deducted  from  the  bill  of  costs  of  Clutterbuck,  the 
petitioning  creditor,  and  therefore  praying  that  the  bill 
might  be  referred  to  be  taxed.  In  ordinary  cases, 
there  is  no  doubt  that  this  is  a  matter  of  course,  where 
an  attorney  is  the  petitioning  creditor,  and  the  correct- 
ness of  his  charges  are  disputed  by  the  bankrupt.  But 
the  Court  would  not  make  any  order  for  the  taxation 
of  this  bill,  if  we  thought  that  the  fiat  ought  not  to  be 
superseded ;  because  such  an  order  would  appear  to 
be  merely  a  preliminary  step  to  the  issuing  of  a  super- 
sedeas. Now  what  are  the  facts  of  this  case?  The 
bankrupt  in  his  schedule  made  out  to  obtain  his  dis- 
charge under  the  Insolvent  Act  admits,  deliberately^ 
that  the  debt  he  owes  Cluiterbuck  amounts  to  104/. 
He  had  many  opportunities  of  looking  at  the  bill,  which 
had  been  some  time  previously  delivered  to  him ;  and 
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ISSS. 


Sipwll 
Oaraui* 


h6»  upon  due  oonstderation,  inserts  the  word  **  admittod'' 
in  his  schedule.  If  the  bankrupt  indeed  had  been 
able  to  show  that  he  was  a  solvent  person,-— or  if,  even 
admitting  his  insolvency,  he  had  come  prompdy  to  the 
Court  after  the  issuing  of  the  fiat,  and  showed  good 
grounds  for  the  taxation  of  the  billy  notwithstanding 
the  admission  in  his  schedule, — we  might  then  possibly 
have  referred  the  bill  to  the  proper  officer  to  be  taxed. 
But  here,  though  the  fiat  was  issued  on  the  7th  June, 
and  the  adjudication  only  a  few  days  afterwards,  the 
bankrupt  thinks  proper  to  lie  by,  until  he  has  gone 
through  his  examination ;  and  then,  after  the  petitioning 
creditor  has  incurred  considerable  expense  in  worldng 
the  fiat,  the  bankrupt,  on  the  4th  December,  and  not 
before,  presents  his  petition  for  a  supersedeas.  It  is 
said,  however,  that  he  protested  against  the  validity  of 
the  fiat  before  the  Commissioners.  But  he  neverdieless 
permits  the  proceedings  under  the  fiat  to  go  on  frmn 
June  to  September,  without  taking  any  proper  steps  to 
supersede  it.  Looking  therefore  at  all  these  circum- 
stances, and  finding  from  his  schedule  delivered  into  the 
Insolvent  Court,  that  he  admits  his  debts  to  amount  to 
fiOO/.,  and  that  he  has  no  more  property  than  19/.  to 
discharge  them  with,  I  think  that  this  petition  ought  to 
be  dismissed. 


Sir  J.  Cross. — This  petition,  it  appears,  was  ripe  for 
hearing  on  the  15lh  December  last,  and  stood  over  for 
the  accommodation  of  Cbitterbmck;  and  now  be  objects 
to  the  prayer  of  the  bankrupt's  petition  being  granted, 
on  the  ground  of  laches.  The  bankrupt  was  in  gaol,— 
be  petitioned  for  his  discharge, — but  before  he  gets  oat 
of  prison,  CluUerbuci  sues  out  the  fiati-^-he  dien  goes 
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to  the  Insolvent  Court,  when  the  bankrupt  is  brought  ^^* 
up  to  be  discharged,  in  order  to  inspect  the  schedule, —  Ex  parte 
he  sees  the  amount  of  his  bill  inserted  in  it,  and  taking 
advantage  of  that  admission,  he  thinks  he  can  rest  upon 
it  for  the  purpose  of  working  this  fiat.  Such  conduct 
appears  to  me,  I  must  say,  not  far  removed  from 
knavery.  But  let  us  see  how  Clutterbuck  works 
the  commission.  He  was  the  petitioning  creditor^ 
as  well  as  solicitor  to  the  commission,  and  chooses 
himself  to  be  sole  assignee.  When  the  bankrupt 
first  appeared  before  the  Commissioners,  he  verbally 
protested  against  the  validity  of  the  fiat.  At  the 
next  meeting,  on  the  14th  August,  his  protest  was 
reduced  into  writing.  Has  not  a  bankrupt  a  reasonable 
^e  to  get  friends  to  assist  him  to  come  here,  when  he 
disputes  the  validity  of  a  fiat  that  has  been  improperly 
issued  against  him  ?  But  have  we  not  a  discretion  to 
extrdse  on  this  occasion  f  And  ought  we  to  tell  a  * 
bankrupt,  who  c(Hnes  to  us  for  relief  under  such  circum- 
stances, "  go  elsewhere — go  to  law,  and  seek  redress,  if  * 
you  <an,  with  your  empty  pockets  ?'  It  is  said,  that 
the  bttikrupt,  by  entering  in  his  schedule  the  amount 
of  the  debt  claimed  by  Clutterbuck,  admitted  its 
vaBdity  But,  on  the  other  hand,  we  have  the  admission, 
that  the  bill  had  not  then  been  properly  taxed.  The 
sehedukwas  true  for  its  then  purpose.  The  bankrupt 
might  net  know  that  he  had  a  right  to  tax  the  bill — 
he  might  be  afraid  to  tax  it — at  all  events,  he  has 
de^nred  he  taxation.  In  my  humble  judgment,  the 
bankrupt  ias  been  guilty  of  no  laches,  that  ought  to 
deprive  hia  of  the  relief  he  seeks  before  us  this  day. 
It  appears,  moreover,  that  the  bankrupt  has  undergone 
a  double  odeal.    He  was  obliged  to  submit  to  the 
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1833.        examination  of  any  opposing  creditor^  before  he  could 
obtain  his  discharge  under  the  Insolvent  Debtors'  Act ; 

Ex  parte  ^ 

GiNGELL.      and  he  has  passed  his  last  examination  under  this  fiat 
of  bankruptcy,  we  are  to  presume,  satisfactorily,    as 
no  observation  has  been  made  on  that  subject.    With 
respect  to  any  advantage  arising  to  the  bankrupt's 
creditors  from  these  proceedings,  has  any  fruit  been 
produced  by  the  fiat,  which  has  been  sued  out  by  thia 
three-fold  minister  of  justice?    What  possible  object 
could  he  have  in  issuing  the  fiat,  except  to  make  a  job 
of  it,  or  to  help  himself,  if  he  could,  by  lying  by  until  the 
bankrupt  might  obtain  some  property,  and  then  seizing  it 
in  his  character  of  assignee  ?     Under  all  these  circum- 
stances, I  think  that  the  bankrupt  has  ample  grounds  for 
applying  to  supersede  this  fiat.    And  as  Clutlerbuck 
did  not  appear  before  us  to  oppose  this  petition,  whm 
it  was  ripe  for  hearing  in  December,  I  think  he  has  no 
right  now  to  avail  himself  of  any  objection  to  it,  on^he 
ground  of  the  laches  of  the  bankrupt. 

Sir  G.  RosE.—I  think  that  this  petition  ought  :o  be 
dismissed  with  costs.  When  it  is  said,  that  the  Court 
ought  to  exercise  its  own  discretion  on  an  occaion  of 
this  kind,  and  not  refer  the  petitioner  to  another 
tribunal  for  redress,  I  apprehend,  the  term  dscretion 
ought  to  be  applied  in  this  sense.  If  a  banknpt,  afker 
a  fiat  issues  against  him,  suffers  the  proceedings  to  go 
on  from  June  to  December,  without  taking  aiy  steps  to 
apply  for  a  supersedeas, — and  then,  when  tie  fiat  has 
been  working  for  six  months,  and  he  findsperhaps  A 
difficulty  in  obtaining  his  certificate,  he  con^s  here  for 
the  first  time  with  a  petition  to  superseie,  I  admit 
that  the  Court  has  a  right  to  exercise  itsdiscretion ; 
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and  the  only  discreet  course  for  us  to  pursue,  as  it        l^SS. 
appears  to  me,  is  to  dismiss  a  petition  presented  to  us       Fa  parte 
under  such  circumstances.    But  the  simple  question, 
which  the  bankrupt  has  raised  before  us  on  this  peti- 
tion, is  debt,  or  no  debt.     Now  suppose  the  bankrupt 
had  tried  this  question  by  bringing  an  action  in  a 
Court  of  Law,  would  not  his  own  admission  of  the 
debt  contained  in  the  schedule  filed  by  him  in  the  Insol- 
vent Court,  be  given  in  evidence  against  him  at  the  trial ; 
and  would  not  any  common  law  judge,  I  would  ask, 
direct  a  nonsuit  upon  such  evidence  ?  Motives,  also,  are 
never  to  be  lost  sight  of  by  this  Court,  where  a  bankrupt, 
after  so  much  delay,  petitions  for  a  supersedeas ;  and,  in 
this  case,  there  is  no  great  stretch  of  improbability  in 
the  presumption,  that  the  bankrupt  thought  it  would  be 
more  politic  not  to  dispute  the  debt  of  Clutterbuck^  be- 
fore he  obtained  his  discharge  under  the  Insolvent  Act, 
for  fear  of  raising  an  opposition  to  such  discharge, — 
and  that  he  has  now,  for  a  similar  reason,  Iain  by  six 
months  after  the  issuing  of  this  fiat,  namely,  with  the 
hope  of  getting  his  certificate ;  which,  when  he  finds 
he  cannot  so  easily  obtain,  he  then  discovers  that  the 
petitioning  creditor's  debt  is  insufficient  to  support  the 
fiat.     I  confess,  I  think  that  the  solicitor,  who  is  the 
petitioning  creditor  in  thid  case,  has  acted  with  perfect 
propriety  in  suing  out  a  fiat  against  a  man,  who,  though 
now  insolvent  altogether,  may  possibly  soon  acquire  pro^ 
perty,  which  ought  to  be  divided  among  his  creditors* 

Ordered,    that  the  petition  should    be 
dismissed,  but  without  costs^ 
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Wuimntttr,  ju  ^|,g  matter  of  Oeaham  and  Tate. 

Where  a  ere-  XhIS  was  the  petition  of  a  creditor,  praying  that  aa 
the  proper  do-  ordet  of  dividend  might  be  rescinded ;  that  another 
hu^ at  a^^^  meeting  might  be  called,  at  the  expense  of  the  p^- 
^r^^^'  tioner,  to  enable  him  to  prove  bis  debt ;  and  that  the 
SeiT; «^er  Commissioner  might  be  directed,  after  such  proof,  ts 
""  blt^aT  Us^'  make  a  fresh  calculation  of  the  dividend.  It  appeared, 
ezprase  to         that  the  petitioner,  who  was  a  creditor  to  the  amount 

enable  him  to  r  ' 

prove  his  debt,    of  1,600/.,  and  lived  at  some  distance  in  the  conntrj, 

the  payment  of 

the  dividend       sent  up  an  affidavit  of  his  debt  and  other  documents  to 

being  ordered  to  ,.  .         ,  .  i     .  .  i  •!  •      i 

be  stayed  inthe  a  soucitor  in  town.  With  instructions  to  exhibit  them 
to  be  calculated  before  the  Commissioner  at  the  dividend  meeting,  for 
he  substan^ted  ^^^  purpose  of  proving  the  debt.  The  meeting  was  ap- 
>^Foof-  pointed  for  the  20th  of  last  month,  but  the  solicitor 

forgot  the  day,  and  did  not  discover  the  mistake  until 
the  15th  of  this  months  The  dividend  declared  was 
2s.  6d.  in  the  pound. 

Mr*  Twiss,  in  support  of  the  petition,  cited  the  case 
of  Ex  parte  Day  (a),  where  a  similar  application  was 
granted  by  the  Vice-Chancellor,  and  confirmed  on 
appeal  by  the  present  Lord  Chancellor ;  although  two 
of  the  creditors  in  that  case  had  actually  received  the 
dividend,  and  the  application  was  opposed  by  one  of 
those  creditors,  and  the  assignees. 

The  Court  thought  it  was  a  matter  of  some  diffi- 
culty to  vescyid  a  dividoid,  which  had  been  duly 
declared  by  the  Commissioner ;  but,  after  some  con- 

(a)  1  Mgai;  tit. 
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sideration,  made  the  following  order,  (subjecti  however, 
to  the  petitioner  obtaining  the  consent  of  the  assignees,) 
namely,  that  the  payment  of  the  dividend  already 
declared  should  for  the  present  be  stayed;  that  another 
meeting  should  be  caUed  at  the  costs  and  charges  of 
the  petitioner,  when  he  might  go  before  the  Commis- 
sioner and  make  such  proof  as  he  was  able ;  and  in  case 
of  any  such  proof  being  admitted,  then,  that  the  Com- 
missioner should  re-calculate  the  dividend  afresh ;  but 
if  no  such  proof  was  admitted,  then  the  former  dividend 
was  to  stand  (a). 

(a)  S.  P.  Ex  parte  ColUm,  re  Hirtt,  12th  June  1833 


18SS. 

lure 

Qbabam 

anduioUitr. 


Ex  parte  Wymn  Ellis  and  others. — In  the  matter  of 
James  Houohton  and  John  Watts* 


Westminster, 
January  25» 
and  jPe6.  14. 


nen,  on  the  4th 

com- 
mits a  secret 
act  of  bank- 
On  the 


This  was  a  petition  of  assignees  to  expunge  a  proof,  oneoftwopart- 
which  had  been  admitted  under  the  following  circum-  ^^^ 
stances* 

E.  Datks  had,  some  time  before  the  bankruptcy,  ^J^^'   ^^ 
accepted  bills  of  exchange  drawn  by  the  bankrupts  for  the  other  part- 

ner  accepts  three 

their  accommodation,  to  the  amount  of  1656/.  16^. ;  the  bills  in  the  name 

of  the  partner- 
bankrupts  having  promised  to  give  Davie*  their  accept-  ship  firm,  in 

V7  c  A^^  1.M1       I-  favour  of  one  bf 

ance  in  return.      Mone  of  these  bills,  however,  so  the  creditors  of 
accepted  by  Davies,  were  paid  by  him  when  due,  and  aU ofwhlch b£s 
the  whole  were  proved  against  the  estate  of  the  bank-  bXie^^4^ 
rupts.  On  the  44h  January  1838,  Haughion  absconded  huIT^^. 
with  a  large  sum  of  the  partnership  monies;  and  on  the  T^^j^^^f^ 
following  day  Davies  called  upon  WatiSf  and  stated,  that  consideration  to 

R»,  who  had  no 

in  consequence  o(  Houghtotis  absconding  he  {Davies)  notice  of  the  act 

of  bankruptcy. 

should  be  ruined,  as  he  could  not  pay  his  accommoda-  Ontheioth 

January,  a  joint 
conmianon  issaci  a^nit  both  partners ;  Held,  that  the  holder  of  the  biils.  could  not  prove 
them  agamst  the  jomt  estate ;  as  the  solvent  partner  could  not  bind  the  joint  property  by 
aecepting  biOs  ailer  Aie  act  of  bankmptcy  elf  hia  coipitlam* 
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1833.        tion  acceptances,  and  therefore  requested  fVatts  to  give 

£x  parte      ^^^  either  money  or  acceptances,  in  order  that  he 

•ndothm!^    might  be  held  harmless.    On  the  same  day   WtUti 

accepted,  in  the  partnership  firm  of  '^  Houghion  and 

Waiis/'  three  bills  of  exchange  drawn  by  Davies 

payable  to  his  own  order,  amounting  together  to  1550/., 

two  of  which  bills  purported  to  be  drawn  on  the  Slst 

December  1831,  and  the  other  on  the  Sd  January 

1832, — ^but  which  were  not  in  fact  drawn  on  either  of 

those    days,    but  on    the  5th    January   18S2,   after 

Houghton  had  committed  an  act  of  bankruptcy  by 

absconding.  On  the  same  day,  namely,  the  5th  January, 

DavieSy  being  largely  indebted  to  one  W.  Robinson  of 

Todmordin  in  Lancashire,  for  whom  he  was  in  the 

habit  of  selling  goods  on  commission,  indorsed  the  bills 

to  him  specially,  and  remitted  them  by  the  following 

letter,  which  was  also  falsely  dated  on  the  2d  January 

**  SiH,  London,  2d  Januaiy  1832. 

Enclosed  you  have  bills  value  1550/.  to  my  credit,  and  towards 
which  I  shall  feel  obliged  by  your  letting  me  have  1000/.  as  soon  as  possiblei 
as  I  wish  to  open  a  handsome  banking  account.  Your  immediate  attention 
will  oblige.  Yours,  &c. 

Mr.  William  Robituon,  Evan  Davia," 

It  did  not  appear,  that  the  sum  of  1000/.  mentioned 
in  this  letter,  or  any  money  or  goods,  were  advanced  or 
sent  by  Robinson  to  Davies  on  account  of  these  bills. 
And  the  petitioners  alleged,  that  the  letter  was  ante- 
dated on  the  2d  January,  in  order  that  it  might 
appear  that  the  remittance  was  made,  as  well  as  the 
bills  accepted,  before  the  act  of  bankruptcy  com^ 
initted  by  Houghton.  But  Robinson  had,  in  fact,  no 
notice,  either  of  the  act  of  bankruptcy  committed 
by  Houghton,  or  of  the  mode  by  which  the  bills 
had    been    procured    by    Davies*      On    the    lOdi 
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January    ISSS,  a    commission   of    bankrupt    issued        18dS. 
against  Houghton  and  Waits,  under  which  the  Com-      ETparte 
missioner  (Fane)  permitted    Robinson  to  prove  the    ^nd^tjfe^' 
amount  of  the  bills,  on  the  ground  that  he  was  an  inno- 
cent holder  of  them,  and  was  not  affected  by  the 
knowledge  or  conduct  of  Davies, 

'i/lv.  Swanston,  and  Mr.  Montagu,  tor  the  petition. 
As  between  Davies  and  Watts,  there  is  no  doubt  that 
this  was  a  fraudulent  transaction ;  for  Davies  knew 
of  Houghton's  absconding,  and  then  persuaded  Watts 
to  give  him  these  three  ante-dated  bills  of  exchange. 
There  was  also  sufficient  to  put  Robinson  on  his  guard, 
as  to  the  fraud  of  Davies  ;  for  his  letter  inclosing  the 
bills,  which  was  sent  to  Robinson  on  the  5th  January, 
was  ante-dated  on  the  2d ;  and  he  was  bound  therefore 
to  make  some  inquiry  into  the  transaction.  But  Davies 
was  also  the  agent  o{  Robinson,  in  selling  goods  for 
him,  and  remitting  him  the  proceeds ;  Robinson  would 
therefore  be  bound  by  the  acts  of  Davies,  as  his  agent, 
and  by  the  notice  which  the  latter  had  of  the  pre- 
vious act  of  bankruptcy  committed  by  Houghton,  [Sir 
J.  Cross.  Must  not  you  show,  that  in  obtaining  these 
identical  bills  he  acted  as  his  agent?]  The  subsequent 
recognition  by  Robinson  of  the  transaction,  coupled 
with  the  anterior  authority  o(  Davies,  involves  Robinson 
in  the  acts  of  Davies.  But,  independently  of  this  view 
of  the  question,  it  would  seem,  from  the  terms  of  the 
letter  which  inclosed  the  bills,  that  Davies  remitted 
them  to  Robinson  conditionally .  Whatever  right,  there- 
fore, Robinson  can  have  to  the  bills,  depends  upon  his 
performance  of  the  condition  contained  in  that  letter, 
namely,  by  his  advancing  Davies  1000/.    If  Robinson 
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ISdS.       had  not  die  beneficial  interest  in  the  bilb,  a  Court  of 
£x  ptite      Equity  would  not  permit  him  to  avail  himself  of  his  legal 
^Md  ot^**   interest^  under  the  special  mdorsement  from  Dimes, 

Sir  6.  RosB. — The  question  is«  whether  these  bills  of 
exchange,  being  accepted  by  one  partner  after  the 
other  has  committed  an  act  of  bankruptcy^  and  conse- 
quently after  the  severance  of  the  joint  tenancy,  can 
bind  the  joint  fund. 

Erskinb,  C.  J. — The  first  and  material  question  is, 
certainly,  as  to  the  contract.  If  Haughlon  committed 
an  act  of  bankruptcy  on  the  4th  January,  then  there 
can  be  no  subsequent  joint  contract. 


Sir  J.  Cross. — The  case  of  Laetf  v.  Woaleaii{a) 
seems,  nevertheless,  to  be  in  favour  of  Robinson's  claim 
on  these  bills ;  as  well  as  the  case  of  Smith  v.  Oriel  {b). 

As  the  objection  regarding  the  validity  of  the  con- 
tract was  not  raised  before  the  Commissioner,  the 
further  bearing  of  the  petition  was  directed  to  stand 
over  for  the  convenience  of  the  respondent's  counsel, 
with  liberty  for  him  to  file  an  afiidavit  as  to  the  act  of 
bankruptcy. 

Ftbntary  14.  |^j.^  Swanston,  and  Mr»  Montagu^  resumed  their  ar- 
gument on  this  day,  for  the  petitioner.  It  was  decided 
by  Lord  Kenyon^  in  Abel  v.  Sutton,  (c)  that  if  a  biU 

(«)  2  D.  &  R.  4fi8. 

(b)  1  East,  368.  And  se«  Fox  v.  Hanbury,  Cowp.  446;  IfanMy  f . 
Crickett,  5  M.  &  S.  366.  But  see  Ranubottom  v,  JUwis,  1  Camp.  228, 
which  is  afterwards  cited  by  the  Chief  Justice,  and  which  is  certainly  the 
ttionfett  authority  agaiuit  the  right  of  proof  in  this  caae ;  and  see  1  Dear. 
B.  L.  631,  and  seq.  (c>  3  Esp.  108. 
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is  sent  into  circulation  by  one  partner,  after  die  disao-       18S3. 
lution  of  the  partnership,  all  the  partners  must  join  in      sTpute 
the  indorsement ;  and  that  one  partner,  by  putting  the    ^^d  ot£;n!^ 
partnership  name  to  the  bill,  cannot  bind  the  rest. 
The  same  doctrine  was  held  in  Kilgcur  ▼.  Finlyson.  {a) 
This  question  is  wholly  distinct  from  that  relating  to 
the  dominion  which  a  solvent  partner  may  have  over 
the  goods  of  the  partnership, — or  how  far  a  retiring 
partner  may,  from  want  of  notice  of  the  dissolution,  be 
liable  afterwards  for  the  debts  contracted  by  the  con- 
tinuing partner.     But  supposing  that  one  partner  could 
generally,  after  a  dissolution,  make  the  other  partner 
liable  on  a  bUl  of  exchange, — yet  such  liability  could  not 
exist  under  a  commission  of  bankruptcy,  so  as  to  enable 
the  bill-holder  to  charge  the  joint  estate ;  for  at  the 
time  of  the  concoction  of  the  bill,  the  estate  could  not 
be  the  joint  estate  of  the  two  partners,  but  the  joint 
estate  of  one  of  the  partners  and  the  assignees  of  the 
other ;   Bristaw  v.  PoUs  (6),  Barker  v.  Ooodwin  (e), 
Dution  V.  Morrison  (d\  Re  Waii{e).    There  is  only 
one  case,  which  can  be  relied  on  by  the  other  side,  and 
that  is  Lacy  v.  Woolcott  (/),  referred  to  by  Sir  J.  Cross, 
But  there  the  outgoing  partner  had  permitted  his  name 
to  be  used,  and  he  had  therefore  no  right  to  complain, 
or  resist  the  claim  of  an  innocent  indorsee. 

.  Mr.  G.  Richards^  for  the  respondent.  The  objection 
to  the  proof,  now  mainly  rested  on  by  the  other  side, 
was  never  taken  before  the  Commissioner.  The  only 
objections  then  taken  were,  that  Davies,  when  he  ob- 

(a)  1  H.  B.  155.  (d)  17  Ves.  195;  1  Rose,  213. 

(b)  11  V«i.  88.  (e)  1  Jac.  &  W.  610. 

(c)  n  Ves.  78.  ^)  2  D.  &  R.  458. 
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]  SS3.        tained  these  bills  firom  WaitSt  had  notice  of  Houghton 
Expire      having  committed  an    act   of   bankruptcy;   that    the 
^Dd'oti^"   transaction  amounted  to  a  fraudulent  preference ;  that 
Davies  therefore  could  not  have  proved ;  and  that  as  he 
was  Robinson*8  agents  notice  to  him  was  notice  to  /2o- 
binsoHf  and  consequently  Robinson  himself  could  not 
prove.     All  these  objections  were  overruled  by  the 
^  Commissioner.    With  respect  to  the  objection  that  is 

now  relied  upon^  it  may  be  answered,  that  a  dissolution 
of  partnership,  if  secret,  does  not  terminate  the  joint 
liability  to  a  bond  fide  creditor,  who  is.  ignorant  of  the 
dbsolution.     Therefore,  where  one  of  the  partners 
after  such  dissolution  draws  or  accepts  bills  in  the  part- 
nership firm,  in  favour  of  a  creditor  who  has  no  notice 
that  the  partnership  is  dissolved,  the  other  partners 
are  liable  on  the  bills ;   Osborne  v.  Harper  (a),   WU- 
liams  V.  Keats  {b).    So  a  retiring  partner,  who  has 
done  nothing  to  notify  to  the  world  that  he  has  ceased 
to  be  a  partner,  is  responsible  to  persons,  who  trust  the 
continuing  partner  with  goods  on  the  credit  of  the 
partnership ;  Goode  v.  Harrkon  (c).    Now,  at  the  time 
Robinson  received  these  bills,  Houghton  and    Watts 
appeared  to  all  the  world  as  partners;  and  though 
Houghton  had  a  few  days  previously  comnutted  an  act 
of  bankruptcy,  yet  this  was  perfectly -unknown  to  Ro* 
binson ;  and  a  dissolution  of  a  partnership  by  a  secret  act 
of  bankruptcy  of  one  of  the  partners  has  precisely  the 
same  effect,  with  respect  to  third  persons,  as  a  dissolu- 
tion by  private  agreement  between  the  partners.  Thus, 
it  has  been  held,  that  a  solvent  partner  may,  for  a 
valuable  consideration,  dispose  of  the  partnership  effects, 
after  the  other  partner  has  committed  an  act  of  bank- 

(•)  5  East,  226.  (6)  2  Star.  290.  (e)  5  B.  &  AU.  157. 
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raptcy^  and  notwithstanding  a  joint  commission  after-       1835. 
wards    issues    against    both    partners,    yet   that   the      Exaarto 
assignees  cannot  maintain  trover  against  a  bond  Jide   ^'^otSn" 
vendee ;  Fox  v.  Hanbury  (a).     So,  where  one  partner, 
after  he  had  committed  an  act  of  bankruptcy,  accepted 
a  bill  in  the  name  of  the  firm,  though  on  his  own  private 
account, — it  was  held,  that  the  firm  was  liable  to  an 
innocent  indorsee ;  Lacey  v,  Woolcott  (fi).  Craven  v. 
Edmondson  {&), 

Mr.  Swanstonf  in  reply,  was  stopped  by  the  Court. 

Erskine,  C.  J. — The  question  in  this  case  is,  not 
whether  a  solvent  partner  is  bound  by  the  acts  of  his 
bankrupt  copartner, — but  whether,  after  one  partner 
has  committed  an  act  of  bankruptcy,  the  other  partner 
can  do  any  act  which  will  have  the  effect  of  binding  the 
joint  estate  of  the  two,  when  a  joint  commission  is  issued 
against  the  two, — notwithstanding  the  title  of  the 
assignees  to  the  joint  property  relates  back  to  acts  of 
bankruptcy  of  both  partners.  And  the  Court  is  of 
opinion,  that  Watts  could  do  no  act  to  bind  the  joint 
estate,  after  the  act  of  bankruptcy  committed  by  his 
partner  Houghton,  For,  if  even  a  separate  commission 
had  issued  against  Houghton,  his  assignees  would  be 
tenants  in  common  with  Watts  of  all  the  partnership 
property,  from  the  time  of  the  act  of  bankruptcy  com- 
mitted by  Houghton;  and  inasmuch  as  a  joint  commis- 
sion followed  against  both  partners,  the  case  is  still 
stronger  against  the  validity  of  any  acts  done  by  Watts, 
after  full  knowledge  of  Houghton's  bankruptcy;  and  in 

■ 

contemplation  of  his  own.    It  was  decided  in  the  case 

(a)  Cowp.  446.        (6)  2  Do.v.  &  R.  460.         (c)  4  Moore  &  P.  6*27. 
VOL.  n.  Q  Q 
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ISSa.  of  B4uniboU<m  v.  Lewis  (a),  that  after  a  secret  act  of 
ETparte  bankruptcy  committed  by  one  of  two  partoersy  the 
^aai  otS»!*  other  could  not,  by  an  indorsement  in  the  name  of  the 
finuy  transfer  a  bill  of  exchange  which  eziated  be&re 
the  act  of  bankruptcy ;  as  the  solvent  partner  was  to  be 
considered  as  tenant  in  common  of  the  bill,  along  with 
the  assignees  of  the  bankrupt  partner.  The  case  of 
Fox  V.  Hanbury  {b)  merely  decided,  that  a  solveot 
partner  might,  after  the  bankruptcy  of  the  other,  dis- 
pose of  his  share  in  the  partnership  effects  to  a  bond 
fide  yendee  for  a  valuable  consideration,  so  as  to  make 
the  purchaser  a  tenant  in  common  with  the  assignees 
of  the  bankrupt  partner ;  and  that  the  assignees  could 
not  recover  the  property  back  in  an  action  of  irover 
against  the  vendee,  because  one  tenant  in  common 
cannot  maintain  trover  against  another.  Houghton^  or 
Waits f  may  be  personally  responsible  to  jRoMn^ofiupon 
these  bills;  but  with  that  we  have  nothing  to  do;  we 
merely  decide  that  Watts  could  not,  under  the  circum- 
stances of  this  case,  bind  the  joint  estate  by  accepting 
billfi  in  the  name  of  the  partnership  firm,  after  his  part- 
ner had  committed  an  act  of  bankruptcy. 

Sir  J.  Cross  concurred. 

Sir  G.  Rose.*— Suppose  an  assignment  was  made  by 
partner^  of  all  the  joint  property,  and  there  was  after- 
wards, a  secret  dissolution  of  the  partnership,  whi^ 
Temedy  could  a  creditor  have,  who  afterwards  takes  a 
bill  from  one  of  them  accepted  in  the  partnership  firm  ? 
He  could  not  come  upon  the  joint  property,  because  it 
is  previously  assigned.  He  could  therefore  only  take 
out  execution  against  the  separate  property  of  each 

(a)  1  Camp.  279.  (6)  Cowp.  445. 
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partner.   I  agree  with  the  Chief  Justice^  that  the  proof 
mu8t  be  expunged* 

A  discussion  then  arose  asr  to  the  right  to  costs. 
But  the  Court  thought,  that  as  the  respondent  had  the 
judgment  of  the  Commissioner  in  his  favour,  and  as  the 
material^  point  on  which  the  Court  decided  the  case 
was  not  raised  before  the  Commissioner,  which  might 
probably  have  prevented  the  respondent  from  litigating 
the  question  in  this  Courts  the  costs  of  both  parties 
should  come  out  of  the  estate. 


1833. 

£x  parte 

Wyun  Ellis 

and  others. 


Ex-parte  Tanner  and  anothar.--^In  the  matter  of 


Witttttiii$t6f, 
Jan,  25  and  26. 


A  Petition  bad  been  presented  to  stay  the  bdnkrppt^s  ^^  ^ho^JlS' 
C^rtifieate^  and  supersede  the  fiat,  on  the  ground  that  ^^  ^%^^\ 
the  bankrupt  was  not  a  trader,  and  that  the  fiat  had  ^^Ji  ^^  Bromp- 

'^  tan  Squan,  was 

been  fraudulently  issued  with  his  contrivance,  for  the  described  in  the 

^  fiat  <*of  Arundel 

purpose  of  obtaining  his  certificate.    On  a  former  day^  street  in  the 

county  of  Mid- 

when  the  petition  was  called  on,  it  was  permitted  to  diesex/' where 
stand  over,  without  prejudice,  the   petitioners  con-  temporaiy  lodg- 
senting  to  withdraw  so  mtich  of  the  petition  as  prayed  ^a^'  wore^^ 
the  staying  of  the  certificate,  and  to  let  it  stand  merely  ](^^°§^e  fiat^ 
&r  the  issuing  of  a  supersedeas.    An  order  was  ac-  ^^  Ae*Sowttd^' 
eordingly  fsmde  for  the  allowance  of  the  certificate ;  o/mi»dcacrip- 

^^•^  '  tion. 

aad  the  petition  was  now  called  on  for  hearing,  as  to  the     ^^  objection 

*  ^     to  the  attestation 

supersedeas.    The  attestation  6f  the  petitioners  was  in  of  a  petidon  ia 

not  8ustainable> 

the    following    form: — '^Signed    by    the    petitionisrs  after  an  order 

has  been  al* 

A,  T.  Tanner  and  C.  HeUl,  in  the  presence  of  Timothtf  nady  made 

upon  it. 

Wfaeneauch  aa  objection  is  takes  to  the  atttetatioB  of  a  petition  for  a  ntpenedeatt  it  may  be 
amended  nutanter ;  but  not,  if  the  petition  is  to  stay  a  certificate. 

Where  an  attestation  was  in  the  following  form,  "  signed  by  the  petitioners  A.  B.  and  C.  P., 
in  the  presence  of  T.  S^  acting  as  aolicitor  for  A.  T.  solicitor  for  the  petitioners  in  this  matter/' 
and  it  appeared  thai  A.  T.  was  not  a  solicitor  of  this  Court ;  sembUf  nevertheless,  that  the 
attestation  was  good,  the  petitioners  having  appeared  by  counsel. 

qqS 
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18Sd.       Surr,  actitig  Bs   solicitor  for  Mr.  A.  T.  Tanner,  ao^ 
j^][~^      citor  for  the  petitioners  in  this  matter." 

Tannsh 
aad  another. 

Mr.  Swanston,  and  Mr.  Bethell,  who  appeared  for 
the  petitioning  creditor  and  thfe  bankrupt,  objected, 
that  this  attestation  was  informal  {a),  and  that  Mr.  A.  T. 
Tanner  was  not  an  attorney  of  this  Court,  nor  a  solidtor 
of  the  Court  of  Chancery.  Notice  was  ^ven  to  Mr. 
Tanner  of  this  objection  to  the  petition,  on  the  15th 
December  last.  And  as  thp  case  was  allowed  on  the 
former  occasion  to  stand  over,  without  prejudice,  the 
objection  cannot  be  considered  as  having  been  waived. 

Erskin£,  C.  J. — As  an  order  has  already  been 
made  on  this  petition  for  the  allowance  of  the  certifi- 
cate, I  think  it  is  too  late  now  to  urge  any  objection  to 
the  attestation.  The  objection,  also,  being  merely 
technical,  in  point  of  form,  the  Court  ought  to  look  at 
it  with  the  greatest  jealousy.  Literally,  the  form  of  die 
general  order  has  not  been  complied  with  ;  but  as  the 
object  of  it  was  to  have  the  pledge  of  a  respectable 
person,  who  should  affix  his  name  as  a  witness  to  the 
signature  of  the  petitioner,  the  attestation  in  this  case 
is  a  substantial  compliance  with  the  terms  of  the  order. 
The  order  is,  not  that  no  petition  shall  be  heard  which 
is  not  attested  by  the  solicitor  of  the  petitioners,  but 
that  before  the  petition  is  presented  it  shall  be  so  attest* 
ed.  With  respect  to  the  objection  that  Mr.  Tanner  is 
not  an  attorney  of  this  Court, — although  he  may  be  per* 
sonally  responsible  for  acting  as  an  attorney  of  the 
Court,  without  being  duly  admitted  for  that  purpose. 


(a)  SeegeMnd  order  of  Uth  August,  1809,  and  Ex  pari$  Hirst,  1  G.  & 
J.  76. 
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yet  as  the  petitioners  have  already  appeared  by  counseli       1833. 
the  objection  cannot  now  be  entertained.  £x  parte 

Tamn£r 
and  another. 

Sir  J.  Cross. — If  a  motion .  had  been  made  on  this 
subject  previous  to  the  hearing  of  the  petition,  the 
Court  might  probably  have  entertained  it.  But  now 
that  the  petition  is  called  on,  the  suitor  is  not  to  be 
taken  by  surprise,  because  an  objection  is  started,  that 
the  attorney  he  employs  is  not  a  solicitor  of  this  Court. 
In  regard  to  the  attestation  of  the  petition,  the  only 
object  of  the  general  order  is,  to  lay  down  a  rule  of 
form  for  the  purpose  of  verifying  the  petition.  But 
here,  the  petitioners  having  made  affidavits,  and  ac- 
knowledged that  they  are  the  petitioners,  are  therefore 
sufBciently  before  the  Court. 

Sir  G.  Ro8£« — The  only  effect  of  an  objection  as  to 
the  attestation  to  a  petition  for  a  supersedeas  is,  that 
the  petition  may  be  amended  instanier,  if  the  parties 
are  in  Court,  upon  payment  of  costs.  It  is  different,  as 
to  petitions  to  stay  a  certificate.  But  in  the  present 
instance,  the  bankrupt  has  got  his  certificate,  and  the 
petition  now  before  the  Courtis  only  for  the  supersedeas* 
When  the  Court  allowed  the  petition  to  stand  over,  it 
was  on  the  condition  that  it  should  not  work  injustice 
to  any  party ;  they  therefore  ordered  the  certificate  to 
go,  and  the  petition  to  stand  for  a  supersedeas.  The 
^hole  extent  of  the  objection  is,  that  the  attestation 
may  be  amended.  But  I  think  the  attestation  a  good 
one» 

The  CotJR*,  after  some  deliberation,  permitted  the 
Hearing  of  the  petition  to  be  proceeded  with,  with-* 
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1833.       out  prejudice  to  any  future  application  against  Mr. 

Ex  parte       Tanner. 

Tavvrk 
mmI  another. 

Mr.  Montagu f  and  Mr.  Seiofi,  in  support  of  the  peti- 
tion.   The  bankrupt  in  this  case  was  not  a  trader,  but 
merely  filled  the  [situation  of  a  clerk  in  the  Custom- 
house.    The  only  instances  of  trading  proved  were, 
that   the    bankrupt   on   one   occasion   bought  three 
doasen  of  wine,  and  sold  a  part  of  it  again,  in  the 
name  of  another  person, — that  he  afterwards  bought  a 
hogshead  of  claret,  which  he  divided  mto  small  parcels 
among  his    friends, — and    that  he  on    one  occasion 
chartered  a  vessel,  and  received  the  usual  brokerage. 
The  trading  was  therefore  colourable,  and  the  party 
was  also  mis-described,  for  the  purpose  of  misleading 
the  creditors.     The  bankrupt  had  lived  for  some  time 
at  Brompton  Square,  and  had  a  place  in  the  Long 
Room  at  the  Custom-house ;  and  yet,  instead  of  his 
being  described  as  of  either  of  those  places,  he  was 
merely  described  as  of  *'  Arundel  Street,  in  the  county 
of  Middlesex,*"  where  he  had  taken  temporary  lodg- 
ings, only  four  days  before  the  docket   was   struck. 
In  Ex  parte  Shadbolt,  (a)  a  commission  was  superseded, 
because  the  bankrupt  was  not  described  of  the  place 
where  he  was  generally  known,  but  of  an  obscure  place 
to  which  he  afterwards  removed.    Mr.  Montagu  was 
then  proceeding  to  read  an  affidavit  to  show  that  the 
bankrupt  was  not  a  bon&fide  trader,  when 

Mr.  Swanston,  and  Mr.  BetheU,  objected  to  the  affi- 

.  (a)  1  Mont  89^  and  see  Ex  parU  Day,  1  Mont  h  M.,  wiudi  leqttiNi 
the  subsequent  place  of  residence  to  be  also  uuserted  in  the  descripdoD.  See 
also  Ex  parte  Dart,  ant$,  p.  548. 
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datit  being  read,  on  the  ground  that  as  the  bankrupt       1S3S. 
had  ahready  got  his  certificate,  any  objection  that  might      £x  parte 
now  be  urged  to  the  trading,  must  be  confined  to  a    anauotfaer. 
defect  of  proof  of  trading  appearing  on  the  face  of  the 
proceedings;  and  that  the  other  side  could  not  now 
introduce  circumstances,  which  did  not  apply  to  the 
trading  spedfied  in  the  deposition  before  the  Commis- 
sioners;   Ex  parte  Crmoder{a\    Ex  parte  Lem(b), 
[Sir  6.  Rose.  If  the  petition  had  been  to  recall  the 
certificate,  then  these  observations  would  apply.]   This 
petition  was  answered  on  the  very  day  when  the  bank- 
rupt was  entitled  to  his  certificate.    It  would  have  been, 
different,  if  the  petition  had  been  presented,  before  the 
certificate  had  gone  to  the  Lord  Chancellor  for  allow- 
ance.   [Sir  6r.  Rose.  The  certificate  cannot  be  said  to 
be  obtained  by  the  bankrupt,  until  it  is  allowed  by  the 
Lord  Chancellor,  and  delivered  out  of  the  office.    If 
S0,000/.  had  come  to  the  bankrupt  before  it  left  the 
o£Sce,  the  money  would  have  gone  to  the  creditors,  and 
not  to  the  bankrupt.     Erskine,  C.  J.  In  the  two  cases 
cited,  the  reason  why  the  requisites  to  support  the 
commission    were  not  allowed  to  be  disputed,  was, 
because  the  bankrupt  had  already  obtained  his  certi- 
ficate.   But  here,  the  certificate  was  not  obtained, 
when  the    petition  was    presented.]    This  must  be 
considered  as  a  new  application ;  for  the  petition  now 
stands  upon  a  different  footing  from  what  it  did  when 
it  was  first  presented,  having  been  withdrawn  as  to 
staying  the  certificate,  and  praying  now  only  for  a 
supersedeas;  the  present  petition  must  therefore  be 
eonsidared  as  not  presented  until  aflter  the  certificate 
was  obtained. 

(a)  2  Rose,  324.  (6)  Buck,  75. 
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1853.  The  Court,  however,  said  the  principle  was  well 

Eiptrto      settled,  and  overruled  the  objection. 

Tannbr 
•iidanotlim'. 

Mr.  Swanstafif  and  Mr.  Bethell,  then  proceeded  on 
the  merits.  First,  with  respect  to  the  alleged  mis- 
description  of  the  bankrupt,  we  contend  it  was  a  true 
description ;  for  it  stated  the  bankrupt's  real  place  of 
residence  when  the  fiat  issued,  which  was  *'  Arundel 
Street,  in  the  Strand."  [Sir  J.  Cross  referred  to  the 
case  of  Ex  parte  Beadier,  (a)  where  the  omission  to 
describe  the  bankrupt  as  of  the  place  where  ke  actually 
traded,  was  held  to  be  fatal.]  That  case  was  decided 
on  the  ground,  that  the  description  of  the  bankrupt 
was  a  false  one.  Whenever  a  commission  has  been 
superseded  for  mis-description,  the  description  has 
been  uniformly  untrue ;  there  is  no  case  of  a  super- 
sedeas being  granted,  where  the  description  has  been 
true.  There  was  no  fraud  intended  in  this  case  by  the 
bankrupt's  change  of  residence;  his  removal  from 
Brampton  to  Arundel  Street  being  with  no  view  of 
bankruptcy,  but  occasioned  by  his  landlord  seizing  his 
goods  for  rent.  And  that  he  had  no  intention  to 
deceive  his  creditors  is  manifest;  for  soon  after  the  fiat 
issued,  he  wrote  to  his  creditors,  stating  that  he  was 
the  person  who  was  the  subject  of  it;  his  removal  from 
Brompton,  therefore,  was  caused  merely  by  the  proceed- 
ing of  his  landlord.  With  respect  to  the  trading,  the  bank- 
rupt is  described  in  the  deposition  as  Broker  and  Comf 
mission  Agent,  and  that  speciesof  trading  has  not  been 
impeached.  The  6  G.  4.  c.  107.  s.  139.,  recognises 
the  trading  of  Custom-Chouse  agents,  in  the  bustnesB  of 

(a)SG.fcJ.343. 
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entering  or  clearing  ships  or  goods,  provided  they  are        IS$$. 
licensed  by  the  Commissioners  of  the  Customs.    And      ^  pa^e 
the  bankrupt  has  stated  in  his  schedule,  that,  during    tod^odier. 
the  last  five  years,  various  consignments  were  made  to 
him,  from  which  he  derived  a  profit  of  3,500/.    The 
debts  proved  under  the  fiat  amount  to  6,000/.,  and 
only  these  two  creditors,  neither  of  whose  debts  exceeds 

the  sum  of  SO/.,  petition  now  to  stay  the  certificate. 

I 

Cur.  adv.  vult. 

Erskinb,  C.  J. — ^Tfae  Court  directed  thb  petition  January  ^^. 
to  stand  over  for  judgment,  that  we  might  -endeavour 
to  ascertain  with  greater  certainty,  whether  the  party, 
against  whom  this  fiat  has  been  taken  out,  was  really  a 
subject  of  the  bankrupt  laws  or  not  As  the  present 
fiat  would  have  the  effect  of  protecting  the  person  of 
the  bankrupt,  though  not  his  property,  tliere  having 
been  a  former  commission  issued  against  him,  I  should 
have  been  very  glad  to  have  supported  the  fiat,  if  I 
could  in  any  way  have  considered  myself  justified  in  so 
doing.  But  I  have  a  public  duty  to  perform,  however 
adverse  it  may  be  to  my  wishes  on  the  present  occasion^ 
This  petition  is  presented  by  two  creditors  of  the 
bankrupt,  praying  for  a  supersedeas,  on  the  ground 
that  the  fiat  was  issued  to  serve  the  bankrupt's  purposes, 
and  not  for  the  purpose  of  distributing  his  property 
among  his  creditors.  The  objections  to  the  fiat  are^ 
first,  that  the  bankrupt  was  not  a  trader;  secondly,  thai 
the  description  of  him  in  the  fiat  was  likely  to  mislead. 
And  I  think  that  both  these  objections  must  prevaiL 
The  bankrupt  is  described  in  the  fiat  as,  of  **  Arundel 
Street,  in  the  county  of  Middlesex,  Commission  Agent/' 
although  a  few  days  before  the  docket  was  struck,  hi 
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1S33.        WM  Uving  in  BrompUm  Square,  and  fiUbig  a  sknatioB 
£,_ig      m  the  CiMtom-hoiiBe.     Now,   could  any  of  hit  ao- 
quaintanoe  have  possibly  known  him  by  thatdeacriptiont 
But  thsn  it  lias  been  urged,  that  there  was  no  intentioD 
to  muleady  aa  he  wrote  dreular  letters  to  his  creditors, 
infiimiing  them  that  he  was  the  person  against  whom 
the  fiat  had  hem  issued.    It  is  difficult  to  say  what 
was  his  motive  for  this  proceeding ;  but,  at  aD  events,  it 
would  be  unsafe  for  us  to  act  upon  the  principle  con- 
tended for.    I  will  take  it  as  he  says,  that  he  wrote  to 
otf  his  creditors  to  apprise  them  of  the  fact.    But  it  is 
not  for  the  bankrupt  to  give  a  fidse  description  of  him- 
self in  the  fiat,  and  then  say,  that  he  has  written  to  his 
creditors  to  tell  them  that  he  was  the  person  intended. 
The  practice  of  the  Court,  to  supersede  a  fiat  for  mis- 
description,  is  founded  on  general  principles;  and  it 
wotdd  be  a  dangerous  departure  firom  the  rule,  to  allow 
the  defect  to  be  remedied  by  a  subsequent  communica- 
tion of  the  bankrupt  to  his  creditors.     HLs  object 
appears  to  have  been,  independently  of  any  question  of 
firaud,  to  prevent  it  from  being  publicly  known  that  he 
had  become  a  bankrupt*    If  he  had  beefi,  therefore^ 
even  a  bond  fide  trader,  yet  a  fiat  contakiing  such  amis- 
description  of  him  could  never  have  been  supported. 
JBtf  parte  Parrep  (a)  is  an  express  audiority,  that  a 
commission,  wholly  omitting  to  describe  the  banknipt 
of  the  place  where  he  had  chiefly  been  known  as  a 
trader,  is  bad,  though  his  last  fdace  of  trading  efes 
were  correctly  described.    Then,  as  far  its  the  questiori 
of  trading  is  concerned,  I  am  of  opinion,  that  this  party 
iraa  not  a  proper  subject  of  the  bankrupt  laws.    He 
States  in  his  schedule^  that  his  (nofits  fm  Ae  lastfit^ 

(a)  ^G.k3. 22&. 
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jears  have  amounted  to  8,5001.     Now,  if  he  had       isss. 
deriyed  those  krge  profits  from  any  species  of  trading,      v^IZL 
it  would  surely  have  appeared  in  some  of  his  books»       T^mrtt 
how  and  with  whom  he  dealt    He  was  challenged  by 
the  statements  in  this  petition  to  give  evidence  of  his 
tcadingy  and  yet  none  but  the  most  trifling  and  unsatis- 
factory instances  have  been  produced.    There  is  no 
doubt  in  my  mind,  that  the  sole  object  of  issuing  this 
fiat  was,  to  enable  the  bankrupt  to  get  his  certificate ; 
and  that  it  was  intended  merely  for  his  own  benefit, 
and  not  for  the  benefit  of  his  creditors.    Under  these 
circumstances,  therefore,  it  is  not  consistent  with  the 
duty  of  the  Court  to  permit  the  fiat  to  stand. 

Sir  J.  Cross. — I  entirely  agree  with  the  Chief  Judgei 
that  the  only  object  sought  by  the  bankrupt  under  this 
fiat  was  the  obtaining  his  certificate ;  for  there  being 
no  property  to  divide,  it  could  not  have  been  issued  for 
the  benefit  of  his  creditors.  The  only  question  I  have 
thought  it  necessary  to  direct  my  attention  to,  is  the 
trading.  "Wbere  are  his  books  ?  None  are  produced* 
Where  are  his  customers  ?  Not  one  is  to  be  found. 
it  is  said  in  one  of  the  depositions,  that  for  the  last 
fifteen  years  he  has  been  a  trader ;  but  no  specific  act 
of  trading  is  stated.  The  only  evidence  is^  that  ten 
years  ago  he  was  declared  a  bankrupt  under  a  former 
commission;  so  that  the  deposition  may  be  literally 
true,  though  be  had  not  traded  once  during  the  last  ten 
years.  Then  the  deposition  is  defective,  as  to  tiie  act 
of  bankruptcy ;  for  the  witness  says,  that  he  one  day 
heard  the  bankrupt  say  in  the  Long  Room  at  the 
Custom-house,  that  if  any  one  should  call  about  bills^ 
they  should  say  he  was  not  there ;  and  that  a  person  did 
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ISS3.  call,  while  he  was  there.  But  there  is  no  evidence  that 
Yxn^tid  ^^  bankrupt  absented  himself  when  the  party  called, 
and  aootUr.  ®'  *^**'  *^®  party  calling  was  in  fact  a  creditor.  Inde- 
pendently, therefore,  of  any  other  objection,  the  as- 
signees could  not  work  this  fiat,  on  account  of  the 
depositions  both  of  the  trading  and  the  act  of  bank- 
ruptcy being  imperfect. 

Sir  G.  RosB. — The  description  of  the  bankrupt  in 
the  fiat  is,  on  the  face  of  it,  imperfect,  and  essentially 
untrue.  The  whole  truth  ought  to  have  been  given, 
and  he  would  then  have  been  described  as  *'  late  of 
Brampton  Square,  and  carrying  on  business  at  the 
Custom-house.'*  Upon  the  other  points,  also,  I  concur 
in  opinion  with  their  Honours.  With  respect  to  the 
question,  of  costs,  the  practice  has  been,  that  when  a 
commission  is  superseded  on  a  point  of  law,  costs  are 
given  only  against  the  petitioning  creditor;  but  when 
superseded  on  the  ground  of  fraud,  then  costs  are 
given  against  all  the  parties  implicated. 

The  order  was,  therefore,  that  the  fiat 
should  be  annulled,  at  the  costs  of  the 
petitioning  creditor  and  the  bankrupts 
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1833. 

£x*parte  Hicks  and  others. — In  the  matter  of  Smith.     ^ 

Southampton 
Buildingi, 
— .  February  16« 

1 IHS  was  a  petition  by  the  assignees  of  the  bankrupt,  a  summary  ap* 
that  Messrs.  Murray  and  Sons,  soUcitors,  might  be  ^."^^ 
directed  to  pay  over  to  them  the  sum  of  409/.  2*.,  which  l^,  attomiei, 

*^  "^  '  jointly,  to  pay 

was  alleged  to  belong  to  the  bankrupt,  and  which  they  ^^^  ^  **»•  as- 

°  ^  ^  ''  sigoeesasnm 

had  received  as  his  solicitors  in  a  cause  in  Chancery,  of  money  which 

'^    they  had  re. 

under  an  order  of  that  Court,  after  the  act  of  bank-  reived  as  the 

bankrupt's  soli- 

ruptcy,  and  shortly  before  the  issuing  of  the  fiat.    The  citors  under  an 

^      -        .  _  ,      ,  ^  _  order  of  the 

further  facts  are  stated  m  the  arguments  of  counsel.  Court  of  chan- 
cery ;  Held,  not 
sustainable,  as 

Mr.  Bethellf  and  Mr.  Bacon,  for  the  petitioners^  alfcoUecliyeiy 
contended,  that  inasmuch  as  the  solicitors  admitted,  on  court^  ^  ^^ 
examination  before  the  Commissioners,  that  they  had  |w"*7'  *^ 
this  money  in  their  hands,  without  claiming  any  lien  on  P'**®'^^"*^  . 
it;  and  as  they  were  officers  of  this  Court,  over  whom  if  they  had  been 

"^       ,  all  attomies  of 

the  Court  had  jurisdiction ;  they  were  clearly  bound  to  this  Court. 
pay  over  the  property  to  the  assignees.  The  money 
was  received  by  Messrs.  Murray  in  their  professional 
character,  which  was  quite  sufficient  to  give  this  Court 
jurisdiction  over  them.  If  no  bankruptcy  had  in- 
tervened, then  it  is  clear,  that  the  bankrupt  might  have 
claimed  the  money  from  them  ;  and  as  bankruptcy  had 
happened,  it  passed  to  his  assignees,  re  Aikin  (a) ;  for 
money  in  the  hands  of  an  agent  of  the  bankrupt,  with- 
out a  lien,  is  always  considered  the  property  of  the 
assignees.  It  is  true,  that  in  this  case  an  action  had 
been  commenced  by  the  bankrupt  to  try  the  validity  of 
the  commission ;  but  that  could  form  no  objection  to  the 
payment  over  of  this  money.    If  it  could  in  this  case, 

(a)  4B,&A.47. 


and  others. 
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18SS.  i^  would  apply  in  all  cases;  and  the  fair  and  speedy 
division  of  the  bankrupt's  property  among  his  creditors 

Hio^s^'  would  be  altogether  frustrated.  As  long,  however,  as 
the  fiat  existed,  every  person  was  bound  to  recognise 
it  as  valid^  and  to  act  accordingly  in  conformity  with  it 

Mr.  Swanston,  and  Mr.  O.  AnderdoHf  for  Messrs. 
Murray  and  Sons.  The  first  objection  to  this  petition 
iS|  that  the  bankrupt  is  not  served  with  it.  He  is 
clearly  interested  in  it|  as  it  seeks  to  take  money  be- 
longing to  him  out  of  the  hands  of  his  agents ;  and 
therefore  he  is  entitled  to  be  heard.  It  is  an  appUcation, 
the  effect  of  which  will  be  to  derive  the  bankrupt  of 
the  only  means,  by  which  he  can  defend  his  rights 
against  this  commission  elsewhere*  But  the  principal  ob- 
jection to  this  petition  is,  that  Messrs.  Murray  and  Sons 
are  not  proved  to  be  officers  of  this  Court ;  for,  although 
in  an  affidavit  of  the  petitioners  they  are  staled  to  be 
such,  there  is  no  distinct  averment  to  that  effect ;  the 
statement  in  the  affidavit  amounting  in  fact  to  a  mere 
description,  and  not  to  an  assertion.  We  deny  the 
fact,  ore  tenus,  leaving  it  to  be  established  by  the 
best  evidence^  which  ought  always  to  be  adduced,—- 
as  in  the  case  of  an  averment  j?ro«^  patet  per  reeordam. 
Now  we  aissert,  that  if  the  records  of  this  Court  be 
referred  to,  but  which  the  other  side  decline  to  do,  it 
will  be  found,  that  although  Mr.  Murray  and  one  of 
bis  sons  are  attomies  of  this  Court,  yet  that  the  other 
son,  against  whom  this  application  is  also  durected,  is 
not  admitted  an  attorney  in  this  Court.  The  mcmey  was 
received  by  them  in  their  joint  capacity,  and  any  order  to 
affect  them  must  be  therefore  jointly  against  the  three. 
If  one  of  them  is  not  bound  to  obey  the  order,  neither 
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can  the  rest.  The  aasignees  eome  here  againfit  peiwnsj  I83d. 
then,  who  may  all  be  said  to  be  not  solicitorB  of  j.^^^ 
this  Court,  who  are  all  strangers  to  the  comaiission,  and  ^'^L 
against  whom  the  Court  has  consequently  no  jurisdie* 
tion.  It  would  be  impossible,  therefore,  for  the  Court 
to  enforce  its  order  in  this  case,  by  striking  the  party 
off  its  rolls.  Under  this  state  of  circumstances,  the 
present  application  amounts  to  nothing  more  than  a 
petition  for  money  had  and  received ;  a  course  of  pro* 
ceeding  never  heard  of,  nor  supported  by  any  case  or 
precedent.  In  point  of  principle  it  is  also  bad ;  for 
unless  a  bankrupt  had,  and  was  allowed  to  retain, 
money  in  the  hands  of  third  parties,  he  never  could 
dispute  the  validity  of  any  commission  issued  against 
him;  and  even  were  all  £he8e  parties  solicitors  of  this 
Court,  it  is  not  an  arbitrary  and  inflexible  rule,  that  the 
Couft  will  compel  an  attorney  to  deliver  up  papers  or 
money  upon  which  he  has  no  lien  (a).  It  always  rests  in 
the  discretion  of  the  Court,  whether  they  will  make  such 
an  order  or  not;  and  in  this  case  the  Court  will  refrain 
from  making  such  an  order,  where  it  would  work  so 
manifest  an  injustice  to  the  bankrupt.  An  action  has 
already  been  brought  to  try  the  validity  of  this  commis- 
sion, and  will  be  decided  in  a  short  period  of  time. 

Mr.  MotttagUf  amicus  cutub^  referred  to  the  case  of 
Ex  parte  Hawkins  (b). 

The  Court  concurred  in  the  argument  for  the  re- 
spondents ;  observing,  that  as  the  money  was  received 
under  an  order  of  the  Court  of  Chancery, — as  the 

(»)  In  r«  Lmm,  8  East,  237.  (h)  Mont,  h  Mac.  U. 
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ISSS. 

Ex  parte 

Hicks 

and  others. 


solicitors  were  not  collectively  oflSoers  of  this  Court, 
but  were  in  fact  third  partiesi  over  whom  the  Court  had 
no  jurisdiction, — and  as  it  was  impossible  to  give  the 
solicitors  an  indemnity  against  any  claim  by  the  bank- 
rupt in  another  Court,  if  they  now  paid  over  the  money 
to  the  assignees, — the  Court  could  not  entertain  this 
petition.  The  bankrupt,  they  added,  ought  also  to 
have  been  served  with  the  petition,  as  an  order  was 
sought  by  it  adverse  to  his  claims.  And  even  if  the 
solicitors  had  been  all  of  them  officers  of  this  Court,  it 
was  still  very  doubtful,  if  the  Court  had  the  power  to 
make  the  order  as  prayed  for, — or  would  do  so,  in 
the  exercise  of  its  discretion,  if  it  possessed  such 
power*  But  their  being  all  collectively  officers  of  the 
Court,  was  the  only  thing  that  could  give  jurisdictioo; 
and  that  fact  must  be  established  by  reference  to  the 
records.  As  the  trial,  however,  was  so  close  at  hand, 
the  Court  ordered  the  matter  to  stand  over,  until  the 
result  was  known  (a). 

(a)  The  trial  at  law  was  afterwards  decided  io  favour  of  the  banknipt; 
so  that  the  fiat  was  ultimately  annulled  by  an  order  of  this  Court 


Southampton 

FebruarylS, 

Where  a  trustee 
becomes  bank- 
rupt, a  new  one 
may  be  appoint- 
ed, on  petition, 
without  anv  re- 
ference to  die 
master;,  although 
the  baidLrupt  had 
no  portion  of  the 
trust  property  in 
his  hands. 


Ex  parte  Bufferv. — In  the  matter  of  Bowdler. 

XHIS  was  an  application  to  appoint  a  new  trustee  in 
the  room  of  the  bankrupt,  who  had  no  interest  what- 
ever but  that  of  a  mere  trustee,  and  bad  not  in  his 
hands  any  portion  of  the  trust  property. 

Mr.  Dixon,  for  the  petitioner. 

Mr.  BKgh,  for  the  bankrupt,  submitted  that  it  was 
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a  question  of  some  doubt,  whether  this  Court  had        IS$$4 
jurisdiction  to  make  any  such  appointment.    It  is  true,      ^pute 
that  the  5  G.  4.  c.  16.  s.  79.  gives  a  general  power  to     B^^^^* 
the  Lord  Chancellor  to  appoint  a  new  trustee,  where 
the  original  one  had  become  bankrupt ;  and  that  the 
I  &  2  W.4f.  c.  56.,  transfers  all  the  powers   of  the 
Lord  Chancellor,  except  in  certain  cases,  to  this  Court. 
But  in  both  the  reported  cases  whicb  have  occurred 
upon  this  point  (a),  it  would  seem,  that  to  induce  the 
Court  to  exercise  this  power,  it  should  also  be  ne- 
cessary to  pray  some  proof  against  the  bankrupt's 
estate,  in  relation  to  funds  which  at  the  time  of  the 
bankruptcy  were  in  his  hands.    Here,  as  there  were 
no  funds  in  the  bankrupt's  hands,  no  such  proof  can 
be  sought. 

The  Court  thought,  that  in  all  these  cases  a  new 
trustee  was  appointed,  on  petition  in  bankruptcy ;  and 
that  the  circumstance  of  the  bankrupt  not  possessing 
any  funds  belonging  to  the  trust,  could  make  no  differ- 
ence ;  inasmuch  as  the  statute  provided  for  the  case  of  a 
bankrupt  trustee  "  being  entitled  to"  property, — thereby 
clearly  evincing,  that  the  absolute  possession  of  the 
property  was  not  necessary  to  give  the  Court  juris- 
diction. And  Sir  G.  Rose  suggested,  that  he  saw  no 
reason  why  the  appointment  could  not  be  made  by  . 
this  Court,  without  the  expense  of  a  reference  to 
the  master,  although  the  latter  course  was  the  more 
usual. 

The  order  was  accordingly  made,  without 
any  reference  r  and  the  costs  of  the  bank- 
rupt were  directed  to  be  paid  out  of  the 
trust  fund. 

(a)  Ex  parte  Saunders,  2  G.  &  J.  132  ;  Ear  parte  Jfihm-sole,  id.  230. 
VOL.11.  R  R 
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^    . Ex  parte  John  Bbntlet. — In  the  matter  of 

Buildingt,  JoHN  BeNTLEY. 

February  23, 

'St^^SJg'  This  was  a  petition  for  an  order  on  the  solicitor  of 
crediior,  on  the  the  petitioning  creditor  to  pay  certain  costs, 
bebgiuper-  The  petition  stated,  that  in  April  162S,  a  commis- 

aedea,  writes  to     ^        , 

the  bankrupt,  sion  issued  agalnst  the  petitioner,  at  the  instance  of 
and  hereby  ofler,  Jokn  Atchdale  Palmer.  In  May  18C9,  the  petitioner 
thecosto^incoj.  presented  a  petition  to  supersede  the  commission, 
nipt  m  petition-  which  was  duly  Served  on  the  respondents ;  ui  conse- 

^  ^^5°'  solicitor  were  served  with  the  following  notice  flrom  A.B.^ 
liable  on  this     the  solicitor  for  Mr-  Palmer. 

undertaking, 

and  that  the  «  In  the  matter  of  John  Bentley,  &c. 

bankrupt  might 

petiUon  for  an       **  On  behalf  of  John  Arohdale  Palmer^  the  peti- 

order  on  the  so-  -  . 

licitor  to  pay  tioning  Creditor,  I  do  hereby  give  you  notice,  that  by 
withstanding  a  an  order  of  the  Lord  Chancellor,  dated  the  S3d  May 
minlonhad  U^  18S9»  his  lord  ship  was  pleased  to  order  and  direct  the 
Urn,  i^o"^  s&id  commission  to  be  superseded  at  the  costs  of  the 
iiot  obtahiedhis  ^^  petitioning  creditor,  and  that  a  writ  of  supersedeas 
assf^^dT*^  should  issue  accordingly.  And  I  give  you  further 
claiming  all  in-  notice,  that  the  said  commission  has  been  superseded 

terast  in  the  ^ 

matter.  accordingly,  at  such  costs  and  charges;    copies  of 

which  said  order  and  writ  respectively  are  herewith 
annexed.  And  on  such  behalf  as  aforesaid,  I  give  you 
this  further  notice,  that  /  am  ready ^  and  hereby  offer^ 
to  aUoto  and  pay  the  costs  of  a  petition  presented  by 
you  the  said  John  Beniley  to  the  Lord  Chancellor  for 
the  purpose  of  superseding  the  commission ;  but  which 
said  petition  it  is  now  become  unnecessary  further  to 
prosecute  or  proceed  with. — Dated  the  3d  June  181i9* 
Yours,  &c.   A.  B. 
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'*To  Mr  John  Bent  ley  above  named,  and  Mir.  Charles       IBSS. 
James  Tapp  Burt,  his  solicitor."  s^pute 

The  costs  incurred  by  the  petitioner  up  to  the  date     ^■"'^■^* 
of  this  notice^  amounted  to  16/.  6s.  6d.^  a  bill  of  which 
was  delivered  to  Mr.  Palmer's  attorney.    And  on  the 
Slst  July  following,  Mr.  Burt^  the  petitioner's  solicitor, 
received  the  following  letter : — 

"  Re  Bemiey. 

**  I  am  directed  by  A.  B.  to  remind  you,  that  on  the 
4>th  June  last,  a  notice  was  servled,  stating  that  this 
commission  was  superseded,  and  that  A.  J9.  was  ready, 
and  offered,  on  behalf  of  the  petitioning  creditor,  Mr. 
Palmer,  to  pay  the  costs  of  your  petition  down  to  the 
date  of  the  4th  June,  and  hereby  >  repeats  his  ofifer  to 
do  so.  And  that  if  you  call  on  your  petition,  notwith- 
standing such  offer  and  notice,  it  will  be  appeared  to 
on  behalf  of  Mr.  Palmer,  and  an  application  made  td 
the  Court  that  the  subsequent  costs  be  paid  by  your- 
self.   I  am,  Sir,  for  A.  J3.,  yours,  &c.     G.  Whahan. 

To  Mr.  Burt,  solicitor." 

After  various  applications  for  payment,  Mr.  Burt,  on 
the  Ist  October  18S9,  wrote  the  following  letter  to  Mr. 
PnAner's  solicitor : — ''  Sir,  If  the  amount  of  my  bill  of 
coats  is  not  immediately  paid  to  me,  I  beg  to  inform 
you  I  shall  present  a  petition  against  you  upon  your 
undertaking,  which  I  trust  your  compliance  will  pre- 
vent.   Yours,  8cc.  C.  J.  T.  Burt.** 

The  present  application  was  for  the  payment  of  this ' 
bill  of  costs,  against  the  solicitor  for  Mr.  Pahner,  the 
petitioning  creditor.  The  affidavits  in  opposition  went 
to  show,  that  neither  the  petitioner,  nor  Mr.  Burt,  ever 
applied  to  Mr.  Palmer  for  these  costs,  although  they 
had  frequent  opportunities  of  so  doing ;  that  at  that 

R  R  S 
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18dS.  time  Palmer  was  able  and  willing  to  pay  the  costs,  had 
Exp^rtt  ^^y  heen  properly  taxed ;  but  that  in  December  1829» 
having  fallen  into  difficultiesi  he  became  bankrupt,  and 
bad  left  the  kingdom.  And  his  attorney  now  contested 
the  right  of  the  bankrupt  to  make  the  present  application, 
insisting  that  the  construction  put  by  the  bankrupt  upon 
the  foregoing  letters,  of  the  attorney  being  personally 
responsible  for  the  costs,  was  not  the  right  con- 
struction. It  was  stated,  also,  that  all  correspondence 
or  communication  between  the  parties,  on  the  subject 
of  the  payment  of  the  bill  of  costs,  had  ceased  since 
October  18S9,  and  that  the  present  petition  was  not 
presented  until  the  30th  January  1838. 

Mr.  MoniagUj  and  Mr.  Richards,  for  the  petitioner, 
relied  on  the  wording  of  the  letters  of  Mr.  Palmer's 
attorney,  and  his  clerk,  as  sufficient  to  imply  a  per- 
sonal undertaking  to  pay  these  costs;  and  referred 
to  the  case  oiAppleton  v«  Bink$  (a). 

Mr.  SwanUoHi  and  Mr.  Bagshawe,  for  the  solicitor, 
contended,  that  it  was  never  his  intention  to  give  mora 
than  the  usual  professional  undertaking,  that  his  client 
should  perform  a  certain  act.  There  was  no  con- 
sideration for  his  giving  a  personal  undertakings 
neither  do  the  words  of  the  letters  allow  such  a  con- 
struction. It  is  clear,  that  no  action  could  be  maiU'* 
tamed  on  this  undertaking;  and  the  Court  is  bound 
to  look  into  the  circumstances  under  which  the  letters 
were  written,  which  afford  no  grounds  for  supposing 
that  a  personal  undertaking  could  ever  have  been 
intended.    But  even  admitting  that  this  was  a  personal 

(a)  5  Eitt,  H8, 
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undertaking  when  the  letters  were  written,  it  can  only  189d. 
extend  to  make  the  solicitor  a  surety  for  bis  client.  ^xvutB 
And  although  it  may  be  admitted,  for  the  sake  of  ^"'t^''^* 
argument,  that  if  the  petitioner  had  come  promptly, 
he  would  have  had  a  just  claim  against  the  solicitor 
personally;  yet,  looking  at  the  variation  of  the  state  of 
circumstances  of  the  parties,  and  taking  into  con- 
sideration the  laches  of  the  petitioner  and  Mr.  Burt,-^ 
the  time  that  had  been  suffered  to  elapse, — the  fact, 
that  Mr.  Palmer  during  that  lapse  had  become  bank- 
rupt, and  that  his  surety  had  lost  all  remedy,  the  Court 
will  not  listen  to  the  present  application.  There  is,  , 
however,  another  objection,  which  is  this,-— that  the 
petitioner  is  an  uncertificated  bankrupt,  and  therefore 
can  have  no  right  to  these  costs;  which  either  belong 
to  his  assignees,  or  to  Mr.  Burt;  knd  the  latter  has,  in 
iact,  proved  for  these  very  costs  under  a  commission, 
which  he  has  himself  subsequently  issued  against  Mr. 
Bentley.  The  assignees  therefore  are,  if  any  persons, 
the  right  claimants  in  this  case ;  but  they,  it  is  under* 
stood,  dischum  all  interest  whatever  in  the  matter. 

Mr.  RuBseU  appeared  for  the  assignees,  and  acknow* 
ledged  such  disclaimer  on  their  part. 

Mr.  Moniagfi  was  not  called  on  to  reply* 

TheCovRT  said :  This  is  clearly  a  personal  undertake 
ing  to  pay  the  amount  of  the  costs ;  to  put  any  other  con- 
struction on  it,  would  be  to  substitute  for  "  I  undertake/* 
*'  he  (Mr.  Palmer)  undertakes."  With  respect  to  the  ob- 
jection that  has  been  urged  on  the  ground  of  laches,  aild 
the  absence  bf  any  application  for  the  amount  of  the  bill 
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1893.        to  Mr.  Palmer^ — ^that  might  fairly  be  taken  to  have  arisoi 

£jipwt«      i^m  the  construction  that  Mr.  Buri  was  entitled  to 

B«iiTL.T.      p„|  ^^^  ^^  letters,  viz.,  that  Mr.  Palmer's  solicitor 

was  personally  hound  to  pay  the  costs.  The  prea^it 
undertaking  is  quite  distinct  from  the  usual  profes- 
sional undertaking.  Mr.  Pa2mer*s  solicitor,  when  he 
wrote  the  letters,  either  had  the  money  actually  in  his 
hands  wherewith  to  pay  tliese  costs, — or  else  he  con- 
sidered himself  personally  responsible,  and  bound  to 
pay  them,  by  the  failure  on  his  part  to  support  the 
commission  which  had  been  issued  under  his  advice. 
The  assignees,  however,  need  not  have  appeared  upon 
this  petition;  for  the  bankrupt  alone  was  perfectly 
competent  to  support  this  claim,  if  they  did  not  intend 
to  dispute  his  right.  It  is,  therefore,  improper  to  visit 
the  solicitor  with  their  costs. 

The  order  was,  that  the  solicitor  should 
pay  the  bill  of  costs,  to  be  taxed,  and  the 
costs  of  the  petitioner  upon  this  applica- 
tion,--*reserving  to  the  solicitor  the  be- 
nefit of  any  claim  which  he,  or  the  as- 
signees, might  have  against  Mr.  Palmer'^ 
estate.  The  costs  of  the  assignees  on 
this  petition  were  directed  to  come  out 
of  the  bankrupt  Bentletfs  estate* 
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IB$$. 

Ex  parte  Robinson* — In  tbe  matter  of  Houghton       ^  "T     ^ 

and  Watts*  BuUdinp, 

March  n. 

XHIS  was  an  application  to  dispense  witli  the  skua-  ^^^  ^^  ^ 

Reviftw  ha«  no 

tiire  of  a  petitikmer  to  a  petition  of  appeal^  on  a  special  juriBdiciioii  to 

fliftptnip  with  tii6 

case,  fimn  an  order  which  had  been  made  on  the  14th  Bigpatunof  the 
February  htst,  expunging  a  proof.  potUioa  of  ip- 

peal,  under  Um 
1  &  2  WUL  4. 

Mr.  Wikockf  in  support  of  the  application,  stated,  L^*cJi^J|iuJj 
that  from  the  petitioner  residing  in  the  country,  his  ^^^£^ 
siffnature  could  not  now  be  obtained,  within  the  month  ^PP^7  ^  ^^'  ^^ 

^  purpose. 

limited  by  the  act  of  parliament  (a).  >5  i/** 

month,  limited 
by  the  statute  for 

The  Court  thought  they  had  no  jurisdiction  in  the  presentinsr  the 

petition  of  ap- 

matter,  the  Lord  Chancellor  being  the  proper  judge  to  peal, cannot  be 
apply  to,  under  these  circumstances.     And  that,  even  ' 

if  they  had  jurisdiction,  they  would  not  have  the  power 
to  extend  the  time  limited  by  the  act  of  parliament  for 
presenting  the  petition  of  appeal;  and  that  it  would  he 
the  bounden  duty  of  the  Court  to  take  every  care,  that 
petitions  of  appeal  were  presented  by  the  parties  tiiem- 
selves;  the  best  means  of  insuring  which  was,  to  require 
their  own  signatures  to  all  such  petitions. 

(a)  1&2  VF.  4. c. 66.  8.  32. 
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Southamptm  Ex  parte  CoLMAN. — In  the  matter  of  Colm an. 

BtMduigi, 

March  f9.      ^^  HALLETT apt^td  to  the  Court  for  an  order, 
catar  uiiluudi»  that  B  bankropt  executor  might  be  at  liberty  to  pror?e 

prove  against  his  ^  ^ 

own  estate,  and  against  his  own  estate,  for  the  amount  of  the  trust  pro 

the  assignees  to  •     i  .     *        i  i  -  -i   • 

pay  the  diri-      perty  m  bis  hands ;  a  cause  having  been  instituted  m 
bands  of  the  Ac-  Chancery  for  the  administration  of  the  assets. 

coantant  Gene- 
mi,  to  the  credit 

TngfTthe'Td-^'      The  Court  directed  the  proof  to  proceed,  and  that 
mnwtration  of   ^{j^  assignees  should  pay  the  dividends  into  the  bank  in 

the  name  of  the  accountant-general,  to  the  credit  of  the 

cause. 


Ex  parte  Painter. — In  the  matter  of  Asseretti. 

Sam$  day* 

daoknipt  tnis-    JMR.  RICHARDS  applied  for  an  order,  that  a  bank^ 

tee  oidered  to  be 

removed,  and  to  rupt  trustee  might  be  removed,  and  a  new  one  ap* 
property  to  a  pointed  in  his  stead;  and  that  the  bankrupt,  and  his 
nnderTbe  79th  assignees,  might  be  ordered  to  convey  the  trust  estate 
B^^^Mi;   to  the  new  trustee. 

but  no  neoessi^ 
for  the  assiffnees 

to  join  in  the  Mr.  TwUs.  for  the  assiffnees,  objected  to  their  bdng 

conveyance.  ^  ©         »      y  o 

made  parties  to  the  conveyance. 


The  Court  said,  that  as  the  trust  estate  did  not 
pass  to  the  assignees,  there  was  no  need  for  their 
joining  in  the  conveyance,  considering  the  words  in  the 
79th  section  bf  the  Bankrupt  Act,  respecting  the  assig- 
nees conveying,  to  be  superfluous;  but  they  directed  the 
new  appointment,  and  that  the  bankrupt  should  convey  as 
prayed;  The  costs  to  be  paid  by  the  petitioner,  who 
l^as  entitled  to  be  reimbursed  out  of  the  trust  fund. 


CASES  IN  BANKRUPTCY.  585 

1833. 


Ex  parte  Wilkinson.  Southampton 

Buildingi, 

The  bankrupt's  certificate  had  in  this  case  been   .  ^^''^^^i. 

*•  A  poww  of  at- 

signed  personally  by  all  the  creditors  of  the  bankrupt^  tora«J  to  sign  a 

bankrapt  soerti- 

except  one,  and  had  been  also  allowed  and  signed  by  ficate,  executed 

,    .  nit  ^y  *  creditor  le- 

the  Commissioner.   The  signature  of  the  other  creditor  aide&t  abroad,  is 
was  under  a  power  of  attorney^  which  was  as  follows :  thenticated,  if 

''  1833^  in  Salonicas.  On  the  17th  January  personally  BhUsbcoosuK 
appeared  Mr.  W.  B.  LleweUyn^  who  requested  a  power 
of  attorney  for  the  purpose  of  signing  the  certificate  of 
Richard  Wilkinson^  a  bankrupt.  We  hereby"  &c.  (ap- 
pointing Mr.  John  Simmons  attorney^)  **  do  sign  a  full 
and  complete  discharge  for  the  debt  proved  by  the 
said  W.  JB.  LleweUyn,'*  "  and  the  aforesaid  W.  JB.  Lle- 
wellyn has  signed  the  present  act  of  power  of  attorney 
in  presence  of  us,  acting  consuljof  this  officej  and  wit* 
nesses. 

(Signed)         W.  B.  UeweUyn.  (L.  S.) 
Witnesses,  A.  B.  &  C.  D. 

Signed,  sealed,  and  witnessed  in  my  presence, 
(Consulate  Seal.)  Z.  Y.  consul." 

It  was  sworn  by  a  merchant  in  London,  that  the 
handwriting  of  the  attesting  witness  and  the  consul  was 
genuine.  But  the  secretary  of  bankrupts  had  som^ 
doubts,  whether  this  was  sufficient  to  authenticate  the 
execution  of  the  power  of  attorney;  and  if  so,  whether 
the  power  was  in  itself  a  sufficient  authority  to  Mn 
Simmons  to  sign  the  bankrupt's  certificate.  The  object 
of  the  present  application  was,  that  the  certificate  might 
be  allowed. 

Mr.  Montagu  appeared  iii  support  of  the  applica* 
tion. 
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ISdS.  The  Court  was  of  opinion,  that  the  document  was 

Ex  puia      in  aU  respects  sufficient;  being  attested  by  the  British 

consul ;  and  therefore  directed  the  certificate  to  pass  (a). 

(a)  See  alae  Eg  parte  Myert,  1  Dea.  &  Ch.  406,  and  note  there. 


^!uu^T  ^*  P*'^  Reay.— In  the  matter  of  Leech. 

March  21.        1- 

ThecoBtsof  DTo-  IN  this  case,  the  costs  of  a  petition  had  been  ordered 

ceeding^s  in  this    -        ,       ^  , 

Court,  under  a  by  the  Court  to  be  taxed  by  tlie  Commissioner;  who 
to  be  referred  to  had  declined  to  proceed  upon  the  order,  on  the  ground 
gistnu  ?OT  taz-^  ^^  ^  Court  bad  no  authority  to  order  a  Conunis* 
of  the  Commb^  sioner  to  Ux  the  costs  in  the  present  instance, 

sioner  being 
merely  to  tax 

^r^rWu,  ^^'  ^^^  ^^^  moved,  that  the  Commissioner  might 
•nd  the  coiu  of  be  directed  to  proceed  with  the  tawtMNi. 

the  assignees.  * 

Mr.  BetiteUt  contra. 

The  Court  thought,  that  there  was  an  oversight  in 
the  order  vriiicfa  they  had  made  in  this  matter;  as  they 
htA  no  audiority  Co  impose  this  additional  duty  on  the 
Commissioner;  and  they  diroeted  therefore  tlie  oosIb  Is 
he  taxed  by  the  deputy  registrar.  And,  as  to  titt  fiitnre 

PRACTIOE, 

It  was  ordered^  that  the  costs  of  all  proceedings  ui  this 
Court,  in  town  fiats,  should  be  referred  (o  their  own 
officer,  Mr.  Gregg ^  the  deputy  registrar,  for  taxation; 
and  that  no  reference  should  in  fiiture  be  directed  to  a 
master  for  this  purpose.  The  Commissioners  would 
merely  tax  the  petitioning  creditor's  costs,  and  the  costs 
of  assignees  under  the  fiat 
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Ex  parte  Alexander  Brymer  Belcher^  and 


1838. 


others. — In  the  matter  of  John  Maberly.  SmakmupUm 

Bmldingi, 

1  HIS  was  the  petition  of  the  official  assignee^  and  the  An  application 
other  assignees  of  the  bankrupt^  presented  under  the  ^  ^^^"^Jk^ 
following  circumstances.      The  bankrupt  had  mort-  »afeofraort- 

^  gapedproperty, 

gaged  certain  farm  lands  to  several  of  his  creditors,  and  refiisecf.  Where 

1      ^  .     .  .  .  the  mortgagee 

the  Commissioner  had,  upon  their  application,  ordered  objects  to  such 

postponement. 

the  lands  to  be  sold  by  public  auction  on  the  16th  April     it  is  no  ob- 
1833.    The  assignees  stated^  that  the  property  was  {ion,  that  the  ' 
not  worth  the  amount  of  the  mortgage  debts;  and  that  has^^gotd'S*?^^ 
it  would  be  very  advantageous  to  the  interests  of  the  bSnjfnwieiY 
general  body  of  creditors,  if  the  farms  were  placed  in  a  ""rplosage. 
state  of  cultivation  prior  to  the  sale,  and  the  sale  post- 
poned until  the  end  of  May,  going  on  with  the  crop- 
ping and  cultivation  in  the  meantime.     The  assignees 
accordingly  prayed  the  postponement  of  the  sale  until 
the  23d  May,  and  that  they  might  be  permitted  to 
cultivate  the  farms  in  the  interim;  and  that  it  should 
form  one  of  the  conditions  of  sale,  that  the  purchaser 
should  pay  for  such  cropping  and  cultivation,  as  between 
an  in-coming  and  out-going  tenant.    The  petition  was 
signed  by  A.  B,  Belcher,  the  offieial  assignee,  and  was 
supported  by  the  affidavit  of  Mr.  Maberly  h  former 
land  steward. 

Mr.  Montagu  appeared  in  support  of  the  petitioil, 

Mr.  PhiUimare,  for  the  mortgagees,  took  a  prelimi- 
nary objection  to  the  petition.  The  official  assignee 
ought  not  to  have  presented  it,  having  no  right  to  in- 
terfere in  any  litigated  matter  pending  between  the 
general  assignees  and  any  other  parties,  under  the 
bankruptcy.    No  such  duty  was  imposed  on  him  by 
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1833.        the  1  &  S  WiU.  4.  c.  56.  8.  32 ;  and  by  s.  S3,  an  official 
Eiparte       Assignee  was  expressly  precluded  from  any  interference 
Md^hwL     ^"  matters  of  sale^  r^bting  to  the  property  of  the  bank* 
nipt 

The  Court,  however,  overruled  the  objection ;  and 
said,  that  this  was  in  fact  the  petition  of  the  general 
assignees;  for  that  they  would  presume  it  to  be  merely 
a  matter  of  convenience,  that  the  assignees  had  not 
signed  the  petition;  and  that  the  official  assignee  joining 
in  the  petition  would,  at  most,  amount  to  mere  surplu- 
sage. 

Mr.  Montagu,  in  support  of  the  petition,  then  put 
the  case  of  amine,  which  might  happen  to  be  inundated 
at  the  time  of  a  proposed  sale.  It  would  be  clearly  a 
matter  of  justice  to  the  creditors,  that  the  sale  should 
be  postponed,  in  order  that  the  mine  might  be  restored 
to  a  marketable  state.  Under  the  general  order  of 
Lord  Loughborough  (a),  it  seems  to  be  in  the  discre- 
tion of  the  Commissioner  to  appoint  a  time  and  place 
for  sale;  and  all  we  ask  is,  to  postpone  it  until  May, 
on  the  ground  that  the  whole  estate  of  the  bankrupt 
will  derive  considerable  benefit  from  such  postponement; 
and  it  is  fair,  that  the  assignees  should  be  reimbursed 
their  expenses  out  of  any  extra  sum  which  the  estate 
Will^  by  the  means  proposed,  be  likely  to  realize* 

Mr.  PhiUimore,  contraL,  said  that  the  mortgagees 
were  entitled  to  an  immediate  sale.  They  had  also  a 
right  to  the  rents  and  profits  of  the  estate,  from  the 

(a)  d  Mvch  1794. 
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date  of  the  order  until  the  time  of  sale;  Ex  parte 
Bignold{a). 

Sir  G.  Rose  said,  that  in  these  cases  ihe  only  ques- 
tion  was,  who  was  entitled  to  the  mesne  profits  between 
the  sale  and  the  date  of  the  order.  If  the  mortgagee 
does  not  consent  to  the  postponement  of  the  sale,  the 
Court  has  no  right  to  interfere.  Nor  could  any  Court, 
where  a  power  of  sale  is  given  by  the  mortgage  deed^ 
stop  the  exercise  of  such  power,  unless  the  mortgage 
debt  be  first  paid  off.  The  order  in  bankruptcy  gave 
to  the  mortgagee  the  same  power  of  sale,  though  in  a 
more  limited  form;  and  the  Court  had  therefore  no 
power  to  stop  it. 

The  rest  of  their  Honors  concurring. 

The  petition  was  dismissed  with  costs. 

(a)  2  G.  &  J.  273. 


1833. 

Ex  parte 
Belcher 
and  others. 


Ex  parte  Sir  Chapman  Marshall,  and  Sir  William 
Henry  Poland,  late  Sheriff  of  Middlesex. — In  the 

SoutKampUm 

matter  of  John  Fox.  BuUdingt, 

March  22. 

The  petition  in  this  case  stated,  that  previous  to  the  A  theriff  havSng 

•       •A  ••  •  vv      rr^tt         i>  fleized  a  deteiid* 

issuing  of  a  commission  against  John  HiUary  ouwer-,  ant'i  goods, 

against  whom 
a  commission  of  basknint  sobseqoently  issued,  the  goods  are  claimed  by  A.  B.  and  C.  D. 
the  assignees ;  upon  whicli  the  sheriff  delivers  up  the  goods  to  them,  taking  from  them  a  joint 
bond  of  indemnity  against  all  loss,  chaiges,  &c.  which  he  might  sustain  by  Quitting  pos- 
sessioUf  and  returning  nulla  bona.  An  action  is  brought  ap^st  the  sheriff  by  the  execution 
creditor  for  a  false  return,  and  a  verdict  obtained  against  hmi  for .  SOOi.  A.  B,,  one  of  the 
co-obligors  in  the  bond,  afterwards  becomes  bankrupt,  but  before  the  sheriff  had  paid  the 
amount  of  the  verdict.  HeM,  that  the  sheriff  could  not  as  yet  prove  under  this  bondj  having 
sustained  no  actual  pecuniary  loss  ;  but  that  as  the  damage  was  inchoate,  he  was  entitled  to 
bave  a  dtum  entered*  with  a  reservation  of  dividends. 
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1833.        krop,  a  writ  of  fieri  facias  directed  to  the  petitionersi 

against  the  goods  of  J.  H,  Suwerkrop^  at  the  suit  of 

Marshall     James  Mahonet/f  for  3800/.  debt,  and  65«.  damages, 

and  another. 

was,  on  the  SOth  June  1831 ,  executed  by  the  petitioners. 
On  the  9th  August  1831,  a  commission  of  bank- 
rupt issued  against  Suwerkrop^  and  John  Fox  was 
chosen  assignee  together  with  George  Frasi.  These 
assignees  claimed  the  goods  so  seized  under  the  fi.  &., 
in  consequence  of  which  the  sheriff  quitted  possession, 
and  made  a  return  of  nulla  bona ;  first  taking,  however, 
a  bond  of  indemnity  from  the  assignees,  in  the  p^ial 
sum  of  SOOO/.  This  bond  wlas  dated  the  ISth  October 
1 831,  and  the  condition  of  it  was  as  follows :  *'  Whereas 
the  above-named  sheriff,  by  virtue  of  his  majesty's 
writ  of  fieri  facias  to  him  directed  against  the  goods 
and  chattels  of  J.  H,  Suwerkropf  in  the  bailiwick  of  the 
said  sheriff,  returnable  &c.  at  the  suit  of  James  Maho- 
ney,  for  S800/.  debt,  tod  65^.  damages,  hath  seized 
and  taken  in  execution  divers  goods  and  chattels  of  the 
said  J.  H.  Suwerkrofy  in  the  bidliwick  of  the  said 
sheriff;  and  whereas  the  said  sheriff  hath  received 
notice  that  the  said  J.  if.  Suwerkrop  hath  become 
bankrupt;  and  the  above-bounden  J.  Fox  and  G.  Frasi 
have  accordingly  requested  the  said  sheriff  to  quit  pos- 
session of  the  said  goods  and  chattels,  and  to  return 
nulla  bona  to  the  said  writ  of  fi,  fa. ^  and  they  have 
proposed  to  indemnify  the  said  sheriff  for  so  doing;  to 
w^hich  the  said  sheriff  hath  agreed.  Now  the  con- 
dition of  the  obligation  is  such,  that  if  the  said 
J.  Fox  and  G.  Frasi,  their  heirs^  executors,  adminis* 
trators,  some  or  one  of  them,  do  and  shall  from  time  to 
time,  and  at  all  times  hereafter,  well  and  sufficiently 
save,  defend,  keep  harmless,  and  indemnify  the  said 
sheriff,  his  under-sheriff,  and  all  others  acting  under 
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them,  or  any  of  them,  in  the  execution  of  or  in  any       1 838. 
manner  relating  to  the  said  writ,  from  and  against  all      e7^^ 
loss,  charges,   damages,  costs,  and  expenses,   which     ^^**"^''^ 
they,  or  any  of  them,  shall  or  may  suffer,  sustain,  or 
be  put  unto,  for  or  by  reason  or  means  of  quitting 
possession  of  the  said  goods  and  chattels  as  aforesaid, 
or  of  returning  nuUa  bona  to  the  said  writ  o{fi.fa.f  and 
from  and  against  all  costs  and  expenses  of  defending 
any  action  or  actions  which  may  be  commenced  against 
them,  or  either  of  them,  on  that  account;   then  the 
said  obligation  to  be  void  and  of  none  effect,  otherwise 
to  be  and  remain  in  full  force  and  virtue.*' 

Upon  the  execution  of  this  bond,  the  sheriff  accord-- 
ingly  quitted  possession,  and  returned  nulla  bona  to  the 
writ.  On  the  10th  December  1881,  an  action  was 
commenced  against  the  petitioners  by  J.  Mahanep,  for 
a  false  tetum ;  and  on  the  7th  February  18S3,  a  verdict 
was  given  against  them  for  800/. 

On  the  1st  May  1883,  a  Jht  was  Issued  against 
Jokn  Fox. 

On  the  9th  February  1838,  the  petitioners  having 
applied  to  prove  on  the  above  bond,  the  claim  was 
referred  by  Mr.  Commissioner  Merivak  to  the  Sub* 
division  C!ourt,  which  rejected  the  proof;  neither  would 
they  allow  a  claim  to  be  entered  on  the  proceedings. 
But  a  dividend  having  been  declared  on  the  15th 
March,  the  petitioners,  on  the  same  day,  gave  notice  to 
die  assignees  not  to  pay  the  dividend,  until  this  Court 
should  have  decided  the  question. 

The  petitioners  accordingly  prayed,  that  they  might 
be  adntftted  to  prove  for  lOOO/,,  and  that  the  payment 
of  the  dividends  in  the  meantime  might  be  stayed, 
unless  a  lufflcient  fond  to  answer  the  petitioners'  claim 
was  reserved. 
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1 SSS.  The  question  was,  whetheri  under  these  circumstances, 

S^    T       this  was  a  debt  provable  under  the  56th  section  of  the 
Makbhall    6  Geo.  4.  c.  16. 

and  anothtr, 

Mr.  Swamton^  and  Mr.  Montagu^  for  the  petitioners. 
The  present  question  is  settled  by  the  late  case  before 
this  Court,  of  Ex  parte  Myers,  in  the  matter  of 
Sudell  {a\  which  is  all  fours  with  this  case.  There  is 
no  doubt  but  that,  according  to  the  words  of  the  6  Geo. 
4.  c.  16.  s.  56.,  the  bankrupt  had  contracted  a  debt 
before  the  issuing  of  the  commission,  which  was 
provable  on  a  contingency  happening  after  the  com* 
mission,  namely,  on  the  verdict  being  given  against  the 
petitioners ;  and  this  verdict,  we  contend,  is  sufficient 
for  the  purposes  of  the  act.  The  56th  clause  was 
inserted  in  the  act,  for  the  purpose  of  preventing  an 
evU  which  frequentiy  arose  before  that  act  was  passed, 
from  the  inability  of  creditors  to  prove,  who  had  claims 
not  absolutely  payable  at  the  time  of  the  bankruptcy. 
In  that  act,  however,  a  provision  is  contained  for  setting 
a  value  upon  this  kind  of  debt ;  and  it  was  thereby 
intended,  that  all  debts  and  liabilities  should  be  in* 
eluded,  which  depended  upon  the  happening  of  a  con* 
tingency«  The  case  before  the  Court  comes  within 
the  second  part  of  the  section,  viz.  where  the  contin* 
gency  has  happened  after  the  bankruptcy.  The  clause 
provides,  first,  for  valuing  a  debt  where  the  contingency 
has  not  happened ;  and  secondly,  for  allowing  proof 
where  the  contingency  has  happened;  which  must 
mean,  where  it  has  happened  subsequently  to  die 
commission ;  there  being  no  need  of  providing  for  the 
allowance  of  proof,  where  the  contingency  had  happened 
before  the  date  of  the  commission.     Without  the 

(a)  2  Pea.  &  Cb.  251. 
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verdict,  it  is  not  contended  that  the  petitioners  would  1833. 
have  been  entitled  to  prove ;  but  that  has  ascertained  Ex  parte 
the  damage,  and  our  equity  thenceforth  arises.  [Sir  ^^  another. 
G.  Rose.  It  is  manifest,  that  if  this  Court  should  decline 
going  ^he  length  of  admitting  you  to  prove,  yet  it 
would  not  allow  the  whole  estate  to  be  eaten  up, 
without  allowing  you  to  enter  a  claim*  Sir  J.  Cross. 
Under  the  31st  section  of  1  &  ^  fVill.  4.  c.  56.,  the 
Commissioner  was  empowered  to  set  apart  sufficient 
ftinds  to  answer  this  claim,  in  case  this  Court  should 
ultimately  decide  in  your  favour.]  So  it  is  in  section 
53  of  the  6  Geo.  4.  c.  16.,  as  to  bottomry  and  respon- 
dentia bonds ;  the  obligee  is  entitled  to  enter  a  claim, 
and  when  the  loss  has  happened,  he  is  then  entitled 
to  convert  his  claims  into  a  proof.  [Sir  G.  Rose.  Does 
it  appear,  that  the  petitioners  have  already  sustained 
actual  damage  by  having  paid  the  amount  of  the 
verdict  ?  If  not,  they  cannot  be  allowed  to  prove.] 
That  does  not  certainly  appear  to  be  the  case;  but 
we  are,  at  least,  entitled  to  the  other  part  of  the  prayer 
of  our  petition,  viz.,  to  enter  a  claim,  reserving  suffi- 
cient assets  to  answer  it.  In  Culien*s  Bankrupt  Laws, 
p.  137, — after  observing  upon  the  law  as  it  stood  at 
that  time,  before  the  6  Geo.  4.  c.  16., — it  is  laid  down, 
that  if  a  bond  to  indemnify  is  forfeited  before  the 
bankruptcy,  the  surety  may  prove  the  whole,  though 
he  does  not  pay  at  all  until  ajier  the  bankruptcy ; 
the  penalty  creating  a  debt  at  law,  of  which  the  Court 
will  take  advantage,  to  enable  the  party  to  come  in 
under  the  commission."  And  it  is  clear,  that  under 
the  6  Geo.  4.  c.  16.,  we  have  a  right, — if  not  to  prove 
at  once, — at  any  rate,  to  enter  a  claim,  reserving  the 
dividend. 

VOL.  II.  s  s 
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1833.  Mr.  Twiss^  and  Mr.  Rogers,  for  the  assignees.  This 

£z  parte      claim  Can,  under  no  circumstances,  be  ever  ripened  into 
^"^^^    aproofbyanyparty.   The  esse  o(  Ex  parte  Myers  {a) 
was  one,  where  the  amount  of  the  debt  was  certain, 
and  is  therefore  not  applicable  to  the  case  before  the 
Court.     For  here  the  damage  to  be  sustained  is  alto- 
gether  uncertain ;  the  amount  of  costs  and  expenses  is 
also  uncertain ;  and  indeed  the  whole  claim  under  the 
bond,  at  the  time  of  issuing  the  commission,  was  in 
the  nature  of  unliquidated  damages.    The  bond  could 
not  be  said  to  constitute  a  debt,  being  merely  creatiye 
of  a  liability  ;  for  the  condition  is,  to  pay  all  such  costs 
and  charges  as  the  obligee  may  be  put  to ;  which  is 
clearly  a  mere  contract  to  pay  unliquidated  damages,— 
not  a  sum  fixed  and  determinate,  but  what  a  jury  shall 
find  to  be  due.    Can  this  then  be  said  to  be  a  debt, 
eo  nomine  ?    And  if  not,  does  not  the  whole  tenor  of 
the  act  of  parliament  exclude  the  proof  of  a  mere 
liability  ?    The  term  liability  is  used  in  several  ckuses 
of  the  actj  but  it  is  altogether  excluded  from  the  56th; 
which  forms  a  strong  argument,  that  it  was  not  the 
intention  of  the  legislature  to  let  in  the  proof  of  mere 
liabilities.    The  existence  of  the  bond  makes  no  difier- 
ence  in  this  case ;  for  unless  the  debt  was  pre-existing, 
the  bond  itself  will  not  create  one.    Put  the  common 
case  of  an  action  for  an  assault,  in   which  a  verdict 
giving  damages  is  found  after  the  commission, — that  is 
universally  admitted  not  to  form  a  subject  of  proof; 
and  yet  the  present  case  is  precisely  similar.    If  the 
argument  for  the  petitioners  was  admitted  to  prevail, 
then  it  would  follow,  that  bottomry  and  respondentia 
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bonds  might  have  been  proved  under  the  56th  section  1833. 
of  the  statute.  Why  then  did  the  legislature  insert  the  ^^  puta 
53d  section,  if  the  56th  was  intended  to  apply  to  such  ^^^r. 
cases  as  the  present  ?  If  the  petitioners  seek  to  come 
in  under  the  56th  section,  it  must  first  be  established 
that  their  demand  was  at  the  date  of  the  commission  a 
debt  certain,  and  also  capable  of  valuation,  in  reference 
to  the  contingency.  We  contend  that  it  was  not 
certain,  nor  in  any  way  capable  of  calculation;  since 
the  petitioners  might  never  have  been  called  upon,  so 
as  to  sustain  any  damage  within  the  intent  of  the  con- 
dition of  the  bond.  The  case  of  Ex  parte  The  Lanr 
caster  Canal  Company  (a)  establishes  the  point,  that 
there  must  be  an  actual  debt  existing,  in  order  to  con- 
stitute the  contingency  provided  for  by  section  56.  A 
bond  does  not  of  itself  constitute  a  debt  in  bankruptcy, 
until  it  is  forfeited  by  the  condition  being  broken ;  and 
in  this  case,  the  demand  sounds  merely  in  unliquidated 
damages,  which  are  incapable  of  proof.  If  there  is  no 
right  of  proof,  therefore,  there  can  be  none  to  have 
a  claim  entered.  And  even  allowing,  that  the  damages 
found  by  the  verdict  render  the  claim  in  this  case  a 
debt  ascertained,  yet  that  admission  will  not  assist  the 
argument  of  the  petitioners  ;  for  the  bond  is  to.  indem- 
nify agdnst  ''all  loss,  costs,  charges,  damages,  and 
expenses;**  and  here  the  damages  only  are  ascer- 
tained ;  so  that  at  any  rate  the  costs,  charges,  and 
expenses  cannot  be  proved.  Taylor  v.  Young  (b)^  and 
Ex  parte  Thompson  (c),  were  also  relied  on. 

Mr.  Swamton,  in  reply.    The  whole  question  here 

(•)  I  Mont  44.       (6)  3  B.  &  Aid.  539.       (e)  2 Dea.  &  Chit.  126. 

ssS 
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ISSd.  is,  whether  the  bankrupt  had,  at  the  issuing  of  the  com- 
^pjrte  xnission,  contracted  a  debt,  payable  on  a  future  con- 
:md  tnotw  ^ngency.  It  is  clear,  there  was  a  liability  contracted, 
and  also  a  contract  for  the  payment  of  money,  upon  the 
happening  of  a  certain  event*  It  cannot  be  denied, 
that  the  bond  was  conditioned  to  pay  a  sum  of  money, 
either  on  a  contingency,  or  absolutely.  If  the  former, 
it  is  provable  under  the  act;  if  the  latter,  it  was 
provable  without  the  help  of  the  statute.  It  is  how- 
ever insisted,  that  this  claim  is  in  the  nature  of  unliqui- 
dated damages,  and  therefore  that  it  cannot  be  proved. 
Yet  it  is  diflScult  to  discover  how  this,  is  more  in  the 
nature  of  unliquidated  damages,  than  all  cases  of 
guarantee  and  indemnity.  In  Ex  parte  Myers  (a)  the 
demand  was  as  much  unliquidated  damages,  as  that  in 
the  present  case ;  and  yet  the  Court  decided  in  favour 
of  its  being  admitted  for  proof.  To  entitle  a  party  to 
proof  under  the  56th  section,  there  must,  no  doubt,  be 
a  debt  contracted;  and  therefore  it  is  admitted  that  the 
section  does  not  apply,  where  there  is  an  absence  of 
any  thing  in  the  shape  of  contract.  Consequently,  the 
case  put  by  the  other  side  of  a  verdict  in  an  action  of 
assault,  has  no  bearing  upon  the  present  question. 
Here  there  was  not  only  a  debt  incurred,  but  also  a 
contract  by  virtue  of  the  bond.  With  respect  to  the 
argument,  that  as  some  claims  similar  to  the  present, 
such  as  bottomry  and  reipondentia  bonds,  are  specially 
provided  for  by  the  act,  this  case  must  be  therefore 
necessarily  excluded, — that  seems  a  very  unreasonable 
inference  against  the  present  claim.  Are  we,  because 
there  are  superfluous  sections  in  an  act  of  parliament, 
therefore  to  mistify  the  plain  construction  of  another 


CASES  IN  BANKUUPTCV.  597 

indepeDdent  section^  which  is  perfectly  intelligible  in        1833. 
itself,    ^rhere  b  nothing  inconsistent  in  the  whole  act      £x  parte 
taken  together ;  and  the  redundancy  of  expression  in    u^d  aooOitf • 
the  present  instance  amounts  to  nothing  more^  than  a 
superabundance  of  caution  in  the  legislature.    Upon 
the  whole,  it  is  submitted  that  the  petitioners  are  en* 
titled  now  to  enter  a  claim  for  the  1000/. ;  and  to 
conyert  it  into  a  proof,  as  soon  as  they  have  paid  the 
amount  of  the  damages  and  costs  to  which  they  are 
already  liable. 

Erskinb,  C.  J. — It  is  quite  clear,  from  the  state- 
ment in  the  petition  itself,  and  from  the  fiicts  which  are 
admitted,  that  the  Court  cannot  go  the  full  length  of 
the  prayer.  We  cannot  allow  the  petitioners  to  prove 
for  the  amoimt  of  any  damages  and  costs;  for  at 
present  it  does  not  appear,  that  any  damage  has  been 
actually  sustained,  the  petitioners  not  having  yet  paid 
any  thing  in  consequence  of  the  verdict ;  nor  if  they 
had,  ought  we  to  allow  them  to  prove,  unless  that  fact 
appeared  upon  the  face  of  the  petition.  As  the  ques- 
tion, moreover,  is  raised  merely  for  the  sheriffs  indem- 
nity, we  should  do  wrong  to  direct  proo/*  for  the  1000/., 
when  the  sheriff  may  probably  not  incur  damage  to  that 
amount;  since  the  co-obligor  of  the  bond»  being 
solvent,  may  fully  indemnify  the  sheriff.  But  as  the 
damage  is  already  inchoate,  it  is  fair,  that  we  should 
give  a  proper  protection  to  the  sheriff,  by  directing  a 
fund  to  be  retained  sufficient  to  answer  the  claim, 
until  it  is  capable  of  being  converted  into  a  proofs 
But  it  is  insisted  by  the  respondents,  that  inasmuch  as 
the  petitioners  could  not  prove,  even,  if  they  had 


508  CASES  IN  BANKRUPTCY. 

1855.  this  demand,  and  were  actually  out  of  pocket  to  that 
Ex  pMta  extent,  it  would  be  superfluous  to  allow  a  claim  to  be 
nd  tmtfOicr.  ^<^^^^*  If  ^^^  respondents  be  right  in  their  first 
position,  it  is  dear  that  their  argument  mnst  go  to  that 
extent.  I  confess,  that  ny  mind  is  not  foBy  made  up, 
whether  the  petitioners  could  prove,  if  the  damage  had 
actually  been  sustained  by  them.  But  my  impression 
is,  that  they  contd.  It  is  objected,  howerer,  that  ao 
debt  was  contracted  in  this  case  before  the  act  of  bsiik- 
ruptcy, — ^and  that  it  is  not  a  debt,  but  a  mere  liabifity. 
But  looking  at  it,  as  if  the  amount  of  the  verdict  were 
actually  paid, — and  I  think  it  would  have  been  suiBcient 
if  it  had  even  been  tendered, — and  putting  bankruptcy 
also  entirely  out  of  the  question,  the  demand  would,  in 
my  mind,  be  in  every  sense  a  dehi;  and  the  sheriff  coukl 
immediately  bring  an  action  of  debt,  and  obtain  a 
judgment  for  the  penalty,  qumm  debt  Is  it  not  a  debt 
relating  back  to  the  execution  of  the  bond,  as  soon  as 
the  judgment  is  obtained?  That  it  is,  however,  a 
debt,  at  the  present  moment,  is  beyond  a  doubt ;  and 
therefore  the  question  arises,  when  did  it  become  a 
debt  ?  Was  it  at  the  time  the  bond  was  executed,  or 
when  the  condition  was  brdcen  which  worked  tke 
forfeiture  of  the  bond?  If  the  latter,  it  was,  no  doubt, 
not  a  debt  at  the  date  and  suing  forth  of  the  commit* 
sion  ;  bat  if  it  accrued  under  a  prior  contract  by  virtue 
of  the  bond,  a  debt  might  then  arise,  to  be  paid  at  some 
future  period,  within  the  meaning  of  the  statute,  eni> 
ftKog  the  petitioners  to  prove.  This^  however,  wil  be 
a  subject  for  our  consideration,  when  the  event  of 
actual  loss  or  damage  to  the  petitioners  shall  have 
oeeurred.    In  the  present  stage  of  the  case,  it  is  sirfi- 
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cient,  if  we  give  the  petitioners  leave  to  enter  a  claim  1^33. 

for  the  1000/.,  and  direct  the  assignees  to  reserve  a  £x^rte 

sufficient  fund  to  cover  the  dividends,  that  accrue  upon  and  another. 
that  amount. 


Sir  J.  Cross. — It  is  very  desirable,  in  any  case  of 
this  nature, — an  appeal  from  a  Subdivision  Court, 
rejecting  a  proof, — that  the  petition  of  appeal  should 
state  the  grounds,  upon  which  the  judgment  of  that 
Court  was  founded.  But  in  this  case,  it  is  particularly 
desirable  to  be  accurately  informed  upon  that  point, 

since  it  is  admitted  that,  in  form,  the  judgmen^of  that 
Court  was  perfectly  correct ;  inasmuch  as  the  damage 

had  not  been  actually  sustained. 

Upon  the  merits  of  this  petition,  it  is  suggested  by 
the  respondents,  that  we  ought  not  to  allow  a  claim  to 
be  entered,  unless  the  Court  is  in  favour  of  the  peti- 
tioners upon  the  main  question,  viz.,  whether  or  not 
they  can  ultimately  prove  the  amount  of  their  demand. 
That  question  is  one  of  some  doubt,  to  which  I  have 
not  yet  turned  my  attention.  But  inasmuch  as  we 
might  be  doing  manifest  injustice,  if,  during  the  pen- 
dency of  that  question,  we  were  to  allow  a  final  dividend 
to  be  made,  without  providing  a  fund  to  satisfy  the 
demand  of  the  petitioners,  in  case  they  shall  establish 
their  right  to  prove, — I  therefore  agree  in  what  has 
fallen  from  his  Honor,  the  Chief  Judge,  that  we  ought 
to  admit  them,  under  the  present  circumstances  of  the 
Case,  to  a  claim  on  the  proceedings. 

Sir  G.  Rose. — I  am  far  from  assenting  to  the  argu- 
inent  of  the  respondents,  that  the  claim  in  this'  case 
is  of  such  a  nature,  that  by  no  person,  and  under  no 
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1833.        circumstances^  it  can  be  ripened  into  a  proof.    If  the 
Ejj^rt^      obligor  had  been  solvent,  would  not  the  obligee  have  a 

and  arotiw.    ^^^*^  "8^*  ^  ®"®  ^P^°  ^^^  "'^"^ '    T>oes  not  this  bond, 
therefore,  in  some  way  affect  the  bankrupt's  assets? 

Suppose,  also,  that  this  was  the  common  case  of  the 
administration  of  assets  under  a  will,  and  bankruptcy 
were  out  of  the  question, — would  the  executor  of  Mr. 
Fox  be  justified  in  paying  legatees,  with  this  bond 
hanging  over  his  head  ?  Besides,  the  bond  in  this  case 
is,  in  strictness  of  law,  absolute ;  and  the  defeasance 
does  not  amount  to  a  covenant  rendering  the  bond 
contingent.  In  the  early  stage  of  the  argument  I  took 
occasion  to  propose  the  course,  which  the  Court  has 
now  adopted,  in  order  to  wait  the  result  of  any  pro- 
ceedings that  may  be  taken,  with  reference  to  this 
claim,  against  the  co-obligor  of  the  bond.  The  Court 
certainly  would  not  in  any  case  admit  a  claim  to  be 
entered,  unless  it  saw  a  probability  of  its  being  ulti- 
mately ripened  into  a  proof:  but  in  this  case  I  conceive 
every  such  probability  to  exist.  Although  the  argu- 
ment has  proceeded  upon  this  being  a  mere  bond  of 
indemnity,  yet  I  do  not  think  that  this  is  the  ordinary 
case  of  an  indemnity  bond.  For,  looking  at  the  state 
of  the  circumstances,  we  find  the  sheriff  having  actually 
given  up  the  property  of  goods  legally  seized  by  him 
to  the  obligors;  who  have  therefore  received  a  good 
and  substantial  consideration  for  entering  into  the  bond. 
And  it  is  difficult  to  say,  whether  the  sheriff  would,  or 
would  not,  have  a  right  to  prove  for  the  value  of  these 
goods,  if  not  for  the  costs  he  has  been  put  to,  inde* 
pendently  of  any  claim  he  has  by  virtue  of  the  bond. 
My  present  impression  is,  that  the  petitioners  will  be 
Eventually  entitled  to  prove  the  amount  of  their  present 
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claim;  but  the  order  jproposed  will  reach  the  justice  .of 
the  case,  in  the  existing  state  of  circumstances. 

• 

The  order  was,  that  the  petitioners  should 
be  at  liberty  to  go  in  under  the  fiat,  and 
tender  and  make  a  claim  for  the  sum  of 
1000/.,  and  that  the  Commissioner  should 
receive  and  admit  such  claim  accord- 
ingly, and  that  -a  dividend  or  dividends 
should  be  reserved  on  such  claim,  pari 
passu f  with  the  rest  of  the  creditors;  and 
the  consideration  of  costs  and  further 
directions  to  be  reserved. 


1833. 

Ez  parte 
Masshali. 
and  another. 


Ex  parte  George  Vernon  Jackson. — In  the  matter    Sotttkampton 

■BuiMiftff- 

of  George  Vernon  Jackson.  Mard^  5, 14, 

X  (IE  bankrupt  in  this  case  petitioned  to  annul  the  Where  the 

bankrupt,  after 

fiat,  upon  the  ground  that  he  had  never  committed  an  the  choice  of 

assignees)  peti- 

act  of  bankiiiptcy.    The  fiat  was  issued  against  him  Uons  to  levene 

*l«        <1*    A' 

on  the  18th  January  1833,  on  the  petition  of  Anthony  tion  under  the 
King  Newman;  and,  upon  the  petitioner  being  ad-  thei&2^.^4. 
judged  a  bankrupt,  he  applied  to  Mr.  Commissioner  gjij^^^t 
WUUams  for  a  copy  of  the  deposition  as  to  the  act  of  ^^^  /^" 
bankruptcy,  but  was  unable  to  obtain  it.    The  petiti-  ^^  ®^rh3» 
oner  stated,  that  one  John  Siowers^  who  was  only  nine-  act  of  bank- 

niptc^,  upon 

teen  years  of  age,  and  an  apprentice  to  one  Robert  which  the  adja* 

dication  of  the 
Commissioner 
proceeded. 
On  the  hearinpr  of  such  a  petition,  the  bankrupt  is  entitled  to  have  copies  of  the  depositions^ 
to  enable  him  fairly  to  dispute  the  bankruptcy. 


Jaouoii* 
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1 8SS.  OreenhnVf  was  examined  for  the  purpose  of  proving  thit 
Es  ptrta  ^he  petitioner  had  left  his  house,  under  circumstances 
which  amounted  to  an  act  of  bankruptcy.  The  petiti- 
oner admitted,  that  his  fumitiire  having  been  seized  in 
execution,  be  was  obliged  to  go  the  house  of  Mr.  Hatt^ 
No.  9,  Prmces  Place,  Kemmigion  Cross;  and  that  he 
left  direclionsi  as  stated  by  Siowers  in  his  depositioDj 
that  all  letters  and  parcels  should  be  sent  to  the  house 
of  Mr.  Greenlaw.  But  the  petitioner  alleged,  that 
when  Simoers  was  required  to  depose  that  the  petiti- 
cmer  bad  absconded  to  avoid  his  creditors,  he  objected 
to  do  so ;  upon  which,  Edward  Skarlmg,  the  solicitor 
to  the  fiat,  told  him  that  it  was  no  harm,  as  it  was  only 
his  belief;  and  on  this  assurance  Siowers  was  induced 
to  make  the  deposition. 

The  petitioner  thereibn  prayed,  that  the  adjudication 
might  be  reversed,  and  the  fiat  rescinded;  that  the 
petitioner  might  be  permitted  to  have  a  copy  of  the 
deposition  to  the  act  of  bankruptcy;  and  that  the 
petitioning  creditor  might  pay  the  costs. 

Mr.  MontagUj  and  Mr.  Betkell,  in  support  of  the 
petition,  made  a  preliminary  applicaticm  for  copies  of 
all  the  depositions,  on  which  the  adjwtication  of  bank« 
ruptcy  was  founded ;  alleging,  that  the  bankrupt  could 
not  otherwise  proceed  to  the  hearing  of  the  petition. 
The  petition  in  this  case  being  under  the  provisioiis 
of  the  1  &  2  WiU.  4.  c.  58.  s.  17.,  which  deckre  that  if 
the  adjudication  of  the  Conunissioner  shall  not  be  set 
aside  by  the  Court  of  Review  on  the  bankrupt's  petition, 
the  adjudication  shall  in  all  cases  '*  be  conclusive  evi- 
dence, that  the  party  was,  or  was  not,  a  bankrupt  at 
the  date  of  such  adjudication,'*  it  is  but  reasonable, 
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that  he  sboald  be  entitled  to  see  the  evidence  on  which 
he  has  been  made  a  bankrupt. 

Mr.  Swanston,  rrho.  appeared  for  the  petidoning 
creditor  and  the  assignees,  opposed  the  application; 
contending,  that  it  was  contrary  to  the  general  rule  in 
bankruptcy,  which  prevented  the  bankrupt  from  look- 
ing into  the  proceedings,  for  the  purpose  of  upsetting 
the  commission* 

Sir  J.  Cross. — There  is  no  general  rale  on  the  sub- 
ject.   The  Court  must  be  guided  by  circumstances. 

ER9K1NE,  C.  J. — This  Court  wffl  never  aflmn  an 
adfjucBcation  of  bankruptcy,  without  giving  an  oppor^ 
tunity  to  the  bankrupt,  if  he  requires  it,  of  looking  into 
the  depositions,  and  cross-examining  the  witnesses  pro- 
dnced  before  the  Commissioner.  The  bankrupt  there- 
fore is  entitled  to  have  copies  of  the  deposi^Mia,  to 
enaMe  him  fairly  to  dispute  the  bankruptcy  upon  this 
petition;  but  he  must  umkrtake  not  to  bring  an  action, 
and  he  must  also  engage  to  comply  with  the  order  of 
the  Court. 


eo3 


i8dd. 


Ex  parte 
Jacmow.' 


The  petition  came  on  for  hearing  thie  day,  to  which 
it  had  stood  over,  to  enable  the  bankrupt  to  obtain  the 
required  copies  of  the  depositions.  From  these  it  ap^ 
peared,  that  Stowers  stated,  **  that  he  knew  the  bank-* 
rupt,  from  the  fact  of  his  dealing  with  the  deponent's 
master,  who  lived  next  door  but  one.  That  the  depo- 
nent saw  some  of  the  bankrupt's  goods  removed,  about 
dusk  on  Saturday  evening,  92d  December  18SS,  and 
that  some  more  were  removed  on  the  morning  of  the 


March  14* 


Jackson. 
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1833.  26tb.  That  four  or  five  days  after^  a  bill  was  aflized  oa 
Ex  parte  ^^  shutter  of  the  bankrupt's  house,  that  letters  and  mes- 
sages for  the  bankrupt  would  be  taken  in  by  deponent's 
master,  but  the  deponent 'did  not  know  where  the 
bankrupt  was  to  be  found;  and  that  a  man  called  oc- 
casionally on  the  deponent's  master  for  such  letters  as 
were  left  for  the  bankrupt.  That  the  deponent  had 
not  seen  the  bankrupt  in  the  neighbourhood  ance 
about  a  week  before  Christmas ;  and  that  he  bdieved 
the  bankrupt  had  absconded  from  his  creditors. 

There  were  two  other  depositions,  but  they  did  not 
carry  the  case  any  further  than  mere  belief.  The  sub- 
sequent examination  of  the  bankrupt,  and  the  affidavits 
filed  in  support  of,  and  in  opposition  to,  the  petition, 
rather  tended  to  show  that  the  act  of  bankruptcy  by 
absconding  had  been  committed. 

Mr*  Sfoansionf  and  Mr.  J.  Russell,  on  behalf  of  the 
assignees,  and  the  petitioning  creditor,  proposed  to 
adduce  new  evidence  of  the  same  act  of  bankruptcy, 
in  support  of  the  fiat  now  sought  to  be  annulled. 

Mr.  Maniagu,  and  Mr.  Bethell,  for  the  bankrupt.  It 
was  formerly  not  an  uncommon  practice  to  adjudicate 
a  bankruptcy  upon  very  loose  testimony, — upon  the 
belief  of  a  party,  merely,  as  in  the  present  case,  without 
stating  the  grounds  upon  which  that  belief  was  founded  i 
but  of  late  years,  since  the  general  amelioration  of  the 
bankrupt  laws,  it  has  become  the  estabfished  practice 
to  require  more  satisfactory  evidence.  The  danger  of 
the  former  laxity  in  this  respect,  is  alluded  to  by  Lord 
Ehhm,  in  Ex  parte  Herbert  (a),  and  it  was  declared  by 

(a)  d  Vci.  6c  6.  389. 


Jackson. 
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that  same  judge,  in  Ex  parte  Osborne  (a),  that  where  1833. 
the  act  of  bankruptcy  relied  on  is  a  departing  of  the  ExMrte 
reahn,  the  deposition  must  allege  as  a  fact,  that  the 
bankrupt  bad  departed  the  realm,  with  intent  to 
defraud  his  creditors  of  their  just  debts,  or  it  must  be 
capable  of  a  direct  and  necessary  inference  to  that 
extent.  Now,  in  this  case,  the  depositions  are  merely 
as  to  belief,  not  containing  any  thing  from  whence  the 
inference  can  be  necessarily  drawn.  This  evidence  is, 
therefore,  altogether  insufficient.  But  it  is  proposed 
by  the  respondents  to  adduce  new  evidence  of  the  act 
of  bankruptcy;  and  the  question  is,  whether  they  are, 
or  are  not,  entitled  to  do  so. 

The  present  petition  is  founded  on  die  17th  section 
of  the  1  &  2  Will.  4,  c*  56,  which  is  an  entirely  new 
enactment,  pointing  out  the  modes  in  which  the  bank- 
rapt  may  dispute  tiie  adjudication.  This  section  was 
introduced  for  the  purpose  of  remedying  an  evil,  which 
prevailed  under  the  former  law,  and  operated  as  a  great 
injustice  on  the  bankrapt.  For  under  the  9Sd  section  of 
the  6  Geo.  4.  c.  16.  the  depositions  of  the  act  of  bank- 
ruptcy (and  which,  it  must  be  remembered,  are  always 
taken  behind  the  back  of  the  bankrupt)  were  conclusive 
evidence  against  him,  except  in  certain  events.  But 
the  17th  section  of  the  new  act  provides,  **  that  if  any 
trader,  adjudged  bankrupt,  shall  be  minded  to  dispute 
such  adjudication,  and  shall  present  a  petition,  praying 
die  reversal  thereof,  to  the  said  Court  of  Review,  (such 
petition  to  be  presented  within  two  calendar  months 
from  tiie  date  of  such  adjudication,  if  such  trader  shall 
be  then  residing  within  the  United  Kingdom,  or  within 
three  months  from  the  date  aforesaid,  if  then  residing 

(a)  1  Rom,  990. 
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1 833.  in  any  other  part  of  Europe ;  or  within  one  year  firom 
Exmte  ^^  ^^  aforesaid,  if  then  residing  elsewhere^  or  witfara 
Jackson,  ^^^j^  other  time  as  the  said  Court  shall  allow,  not  ex- 
ceeding one  year,  to  be  computed  from  the  date  afore- 
said ;)  such  Court  of  Review  shall  proceed  to  hear  and 
decide  on  the  said  petition,  or  at  the  option  of  the  said 
bankrupt,  and  on  hb  finding  such  security  for  costs 
(if  the  said  Court  shall  think  fitto  require  any  aecurity)  as 
by  the  said  Court  shall  be  approved,  shall  direct  an 
issue  to  try  any  matter  of  fiu:t,  affecting  the  validity  of 
such  adjudication,  by  a  jury  to  be  duly  impannelled 
and  sworn  for  that  purpose,  before  the  chief  judge,  or 
any  one  or  more  of  the  other  judges  of  the  Court  of 
Bankruptcy;  and  if  the  verdict  on  such  issue  shall  not 
be  set  aside,  on  application  made  to  the  said  Court  of 
Review,  within  one  month  after  the  said  trial,  or  if  the 
adjudication  of  the  Commissioner  shall  not  be  set  aside 
by  the  said  Court  of  Review,  on  the  petition  aforesaid, 
such  verdict,  or  such  adjudication  of  the  said  Conmiis- 
sioner,  shall  in  all  cases,  as  against  the  said  bankrupt, 
and  also  as  against  the  petitioning  creditor,  and  as 
against  any  assignee  to  be  chosen  of  any  such  bank- 
rupt's estate  and  effects,  and  as  against  all  pessons 
claiming  under  the  said  assignees,  and  all  persons 
indebted  to  the  bankrupt's  estate,  be  conclusive  evi- 
dence that  the  party  was,  or  was  not,  a  bankrupt  at 
the  date  of  such  adjudication,  any  other  act,  debt,  or 
trading,  than  the  act,  debt,  or  trading  proved  at  such 
trial,  notwithstanding/'  An  appeal  is  reserved  from 
the  decision  of  the  Court  of  Review  to  the  Lord 
Chancellor,  upon  matter  of  law  or  equity,  cff  on  the 
refusal  or  admission  of  evidence  only.  Then  the  18th 
section  provides,  *'  that  after  any  such  issue  shaD  have 
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been  tried  as  aforesaid,  it  shall  and  may  be  lawful  for        1833. 
the  Lord  Chancellor,  on  petition  to  him,  to  be  pre-     .Exptrte 
sented  within  one  calendar  month  after  such  verdict,      ^^^'ott, 
and  upon  notice  thereof  to  the  bankrupt,  upon  special 
circumstances  to  be  submitted  to  the  said  Lord  Chan- 
cellor, to  order  that  another  fiat  do  issue  at  the  instance 
of   any  other  than   the  former  petitionuig  creditor 
against  the  said  bankrupt,  and  that  such  fiat  shall  and 
may  be  supported  by  any  debt,  trading,  or  act  of  bank- 
ruptcy, or  other  than  those  given  in  evidence  on  the 
trial  of  such  issue.*' 

The  intention  of  the  17th  section  is,  therefore,  to 
give  the  bankrupt  a  right  to  try  the  validity  of  the 
adfudieaiumf  in  order  to  prevent  a  decision  against  the 
bankrupt  behind  his  back ;  and  we  contend,  that  the 
investigation  must  be  solely  confined  to  the  validity  of 
that  adjudication^ — that  no  new  case  can  be  made  out 
against  the  bankrupt, — and  that  if  decided  to  be  bad, 
DO  fresh  evidence  can  be  entered  into* 

In  the  case  of  Ex  parte  Heath  (a),  which  was  heard 
in  this  Court,  a  similar  question  arose;  but  the  matter 
went  off  on  another  ground.  In  Ex  parte  Palmer  (jb)^ 
the  distinction  between  the  right  given  under  the  17th 
section,  and  the  general  right  of  the  bankrupt  to 
supersede,  was  fully  estabUsbed  by  this  Court.  In  that 
case,  the  Court  decided  that  a  bankrupt  is  not  pre- 
vented by  the  17th  section  from  applying  to  supersede, 
although  two  months  have  elapsed  from  the  date  of  the 
adjudication.  It  is  there  said,  by  Erskine  C.  J.  *'  There 
are  no  words  in  the  17th  section  which  limit  the  general 
authority  given  to  the  Court  by  the  2d  section.    The 

(a)  1  BCoBt  &  B.  116;  mds  note  there. 
(h)  I  Dm.  Ic  Cb.  S46;  9.  C.  I  Mont.  497. 
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1833.  intent  of  the  17th  section  was  not  to  curtail  the  juris- 
e7^  diction  previously  given,  but  to  confer  on  the  bankrupt 
Jacksow.  ^  privilege  which  he  did  not  possess."  "  This  indul- 
gence seems  to  me  not  to  interfere  with  the  general 
jurisdiction  of  the  Court  to  supersede  a  commission 
whenever  it  shall  -  think  proper."  And  Sir  G.  Rote 
makes  use  also  of  similar  observations.  The  17th  sec- 
tion isy  therefore,  intended  to  suppress  the  evil,  and 
advance  the  remedy ;  and  the  evil,  in  this  instance,  is 
the  adjudication,  which  the  bankrupt  had  formerly  no 
power  to  scrutinize.  He  comes  then,  not  to  annul  the 
fiat,  but  to  reverse  the  adjudiciUion.  The  adjudica- 
tion, therefore,  and  the  evidence  advanced  in  support 
of  it  at  the  time  it  took  place,  are  the  only  things  to  be 
looked  to  under  this  petition.  [Sir  J.  Cross.  You  also 
pray  in  your  petition  to  rescind  the  fiat.]  That,  we 
say,  is  mere  surplusage  in  the  petition,  and  ought  not 
to  afiect  our  rights.  [Sir  J.  Cross.  I  understand  you 
then  to  contend,  that  although  the  party  might  have,  in 

* 

fact,  committed  an  act  of  bankruptcy  on  the  day  of  the 
adjudication,  yet  if  the  adjudication  was  grounded  on 
insufficient  evidence,  it  is  incompetent  to  go  into  other 
evidence  notr,  to  support  the  bankruptcy.]  That  is 
Our  argument.  The  only  term  adopted  by  the  act  in 
the  first  part  of  the  section,  is  the  "  adjudication;'''  and 
the  petition  presented  against  it  is  in  the  nature  of  an 
appeal,  from  the  Court  below. 

Now  let  us  look  to  the  nature  of  this  Court,  as  a 
Court  of  Appeal  firom  the  decision  of  the  Commissioner. 
It  has,  by  the  act,  vast  powers,  altogether  difierent 
from  the  Court  below;  and  the  latter  has  alaopowers 
and  duties,  which  are  not  delegated  to  this  Court.  It 
is  not  the  province  of  this  Court  to  adjudge  a^man  a 
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bankrupt,  that  being  the  duty  entrusted  to  the  Com-  1838. 
missioners.  Indeed,  before  this  Court  was  established,  ^Tparte 
neither  the  Lord  Chancellor,  nor  the  yice-Chancellor,  J^^"®"- 
had  power  to  adjudicate  the  bankruptcy;  and  the 
Court  is  invested  only  with  the  same  general  powers^ 
as  the  Lord  Chancellor  formerly  possessed  in  matters 
of  bankruptcy.  If  it  were  competent  to  receive  new 
evidence  in  this  case,  a  monstrous  absurdity  would 
follow;  for  while  the  Court  would  annul,  as  in  this  case 
it  must,  the  finding  of  the  Commissioner  on  the  ground 
of  the  evidence  not  bearing  out  his  conclusion,  it  would 
at  the  same  time,  by  the  admission  of  fresh  evidence 
in  support  of  the  adjudication,  exercise  an  original,  as 
well  as  an  appellate  jurisdiction,  in  regard  to  the 
adjudication  of  bankruptcy.  In  Ex  parte  Perrin{a), 
decided  by  Lord  Eldon,  an  application  was  made  for 
an  order  on  the  Commbsioners  to  proceed  to  declare  the 
party  a  bankrupt,  the  Commissioners  having  doubted 
whether  there  was  an  act  of  bankruptcy.  In  support  of 
the  application  Ex  parte  Preston  {b)  was  cited,  where 
Lord  Apsley  had  made  such  an  order;  and  the  counsel 
were  proceeding  to  detail  the  evidence  produced  before 
the  Commbsioners,  when  they  were  stopped  by  the 
Lord  Chancellor,  who  declared  his  clear  opinion  to  be, 
that  the  Commissioners  were  the  only  tribunal  to  whom 
the  legislature  had  entrusted  the  declaration  of  bank- 
ruptcy,— that  he  had  no  authority  to  compel  them  to 
make  such  a  declaration, — and  that  hb  interference 
must  be  limited  to  ordering  them  to  proceed  in  their 
judgment 

The  province  of  a  Court  of  Appeal  is  simply  to 
review  the  sentence  of  the  Court  below,  and  to  de- 

(a)  Buck,  510.  (h)  Cited  from  Green,  1  Co.  B.  L.  32. 
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ISSS.  tormine  if  the  judgment  was  rightly  pronouneed.  In 
Ssfut*  Ml  appeal  from  a  Master  in  Chancery,  which  is  in  the 
shape  of  ezeeptions  to  his  report,  the  party  is  confined 
to  those  objections,  and  to  those  only,  which  were  made 
before  the  Master  (a).  Neither  can  new  evidence  be 
addooed  on  an  appeal  from  the  Master  of  the  Rolls,  or 
the  Vioe-ChanceUor,  to  the  Lord  Chancellor, — nor  from 
any  Court  to  the  House  of  Lords.  And  indeed,  on 
Ae  hearing  of  all  appeals,  this  principle  uniTersally 
prtvailsi— 'that  no  efidenoe  can  be  received  which  was 
not  laid  before  the  Court  below;  nor  can  any  endenoe 
which  was  received  there  be  objected  to,  unless  the 
objection  to  the  evidence  is  assigned  as  one  of  the 
grounds  of  the  appeal.  But,  to  go  still  frurtfaer, — 
where  it  does  not  appear  by  the  Registrar's  minutes, 
that  any  evidence  was  read  at  the  hearing  of  the  cause, 
the  Court  of  Appeal  will  not,  upon  a  subsequent  ap- 
plioation,  make  the  usual  order  that  the  evidenoe 
should  be  entered  as  read  (b) ;  thereby  showing,  how 
strongly  the  Courts  guard  against  any  infringement  of 
the  principle  that  we  are  contending  for.  [Sir  J. 
CroM9.  I  take  the  adjudication  to  be  a  mere  find- 
ing of  a  Commissioner;  and  it  strikes  me,  aa  being 
altogether  different  from  a  judgment ;  for  before  pro* 
noundng  a  judgment  both  parties  are  heard.  Here,  the 
proceeding  was  ex  parte ;  and  the  question  for  us  to 
decide  is,  whether  such  a  state  of  circumstances  ex- 
isted at  the  time  of  the  adjudication,  as  would  have 
warranted  the  Commissioner  in  declaring  this  party  a 
bankrupt.]     We  say,  the  Court  ought  not  to  go  so 


(«)  Sae  IXivlf  ?.  Dovii,  2  Atk.  21. 

(6)  See  Edm  v.  £aW  BvU,  i  Bro.  P.  C.  465.  Toml.  edit. 
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ftr;  tbey  have  the  finding,  and  the  ground^work  of        isss. 
that  finding  before  them^  and  must  confine  themselves       ^ 

tJL  parts 

to  the  consideration,  whether  that  ground-work  was  Jackson. 
sufficient.  The  seventeenth  section  does  not  go  the 
length  of  saying,  that  the  Court  shall  decide  upon  the 
case  ttiade  out,  but  confines  itself  to  a  hearing  and  de- 
cision '*  on  the  said  petition.*'  And  the  act  proceeds 
to  say,  that ''  if  the  adjudication  of  the  Commissioner 
shall  not  be  set  aside,"  then,  so  and  so ;  which  clearly 
shows  that  the  Court,  in  its  reviewing  power,  is 
shnply  to  decide,  whether  or  not  the  adjudication  is 
Valid.  pSir  J.  Cross.  There  is  nothing  in  the  act, 
that  allows  the  production  of  fresh  evidence  in  the  case 
of  an  issue,  more  than  on  a  petition.  And  yet  if  an  issue 
had  been  calted  for,  would  it  not  be  manifestly  in  the 
power  of  the  judge  who  tried  the  issue,  to  reject,  as  evi- 
dence, the  depositions  altogether,  and  to  require  entirely 
fresh  evidence  ?  At  least,  a  jury  would  not  rest  satisfied 
with  the  evidence  of  mere  depositions  alone,  in  any 
case.] 

Mr.  SwanstoHf  and  Mr.  J.  RmseU^  for  the  petitioning 
creditor  and  the  assignees.  This  petition  is  pre- 
sented under  an  entire  new  right,  which  bankrupts  have 
acquired  from  the  seventeenth  section  of  the  Bank- 
ruptcy Court  Act.  That  section  points  out  two  modes, 
by  which  thfey  may  avail  themselves  of  the  right :  the 
one  by  petition, — the  ether  by  an  issue  to  be  tried  by 
a  jury, — at  the  option  of  the  bankrupt.  In  the  present 
cAse,  the  bankrupt  has  chosen  the  former  mode ;  and, 
iti  support  of  his  petition,  he  has  filed  and  read  affi- 
davits contradicting  in  set  terms  the  truth  of  the  depo- 
Sitionsi  oh   which   the   adjudication  appears    to    be 

T  T  2 
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1833.  founded.  Now,  if  the  argumentum  adhominem  is  ever 
El  parte  worth  any  things  it  is  conclusively  in  our  favour  in 
the  present  instance;  for  the  bankrupt,  in  availing 
himself  of  those  aflSdavits,  must  evidently  have  con- 
templatedy  and  indeed  has  virtually  admitted  9  that  the 
Court  would  not.  and  need  not,  confine  itself  to  the 
mere  depositions  taken  by  the  Commissioner;  and 
after  this  admission,  it  is  manifest,  that  the  respondents 
have  liberty  to  answer  those  aflSdavits  and  to  produce 
further  evidence.  .  And,  indeed,  from  the  very  form  of 
the  petition,  the  bankrupt  has  invited  new  evidence ; 
for  be  therein  denies  that  he  ever  committed  any  act  cf 
bankruptcy* 

For  the  sake  of  the  argument,  we  are  ready  to  admit, 
that  the  mere  deposition  in  this  case  is  not  sufficient  to 
support  theadjudication.  The  only  question  then,  is,  are 
we  not  at  liberty  to  adduce  new  evidencie  of  the  same  act 
of  bankruptcy?  There  is  nothing  in  the  act  of  parlia* 
ment,  that  shows  it  was  the  intention  of  the  legislature 
to  disturb  the  rules  of  evidence  that  have  been,  long 
established,  on  the  hearing  of  petitions ;  and  unless  that 
intention  is  distinctly  expressed,  we.  are  not  to  draw 
any  inference  that  the  statute  meant  to  alter  them,-^ 
more  especially,  as  the  clause  that  bears  upon  this 
question  is  drawn  with  very  great  attention  to  detail 

.But  there  is  nothing  to  iiifer,  that  a  petition  presented 
under  the  seventeenth  section  is  to  be  heard  diffisrently 
from  a  petition  in  any  other  matter,  viz.  on  affidaints 

^  filed  on  both  sides.  We  do  not  in  this  case  seek  to 
establish  another  act  of  bankruptcy;   but  are. only 

.endeavouring  to. support  the  same  act,   upon  addi- 
tional evidence. 
,    In.  reference  to  the  alleged  injustice  pf  ap  adjadiat* 
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tion  being  made  behind  the  bankrupt's  back, — the  legis-  1833. 
lature  has  for  years  upheld  that  system  of  declaring  a  ETrarte 
man  a  bankrupt ;  and  although  many  wise  persons  may  J^^cuon. 
have  cavilled  at  it,  yet  it  cannot  have  been  so  long  ad- 
hered to,  merely  by  accident,  or  from  ignorance  of  its 
effects.  However,  if  the  principle  be  bad,  yet  the  bank- 
rupt has  now  an  ample  remedy  provided  for  him  in  the 
subsequent  stages  of  his  bankruptcy.  And  even  ad- 
mitting the  principle  to  be  bad,  still  it  would  be  a  con- 
tradiction to  all  justice  and  common  sense,  to  hold  that 
if  the  identical  deposition  on  which  the  adjudication  is 
grounded  be  faulty,  all  other  evidence  is  to  be  excluded 
in  support  of  it.  This  would  be  restoring  the  practice 
in  bankruptcy  to  its  former  resemblance  to  criminal 
proceedings,  and  would  be  introducing  into  a  Court  of 
Equity  all  the  technical  objections  that  may  be  taken 
to  a  criminal  indictment.  Surely,  the  main  question  to 
be  now  decided  in  this  Court,  the  proceedings  of 
which  are  regulated  by  equitable  principles,  is,  not 
whether  the  Commissioner  was  in  error,  but  whether 
the  party  was  at  that  moment  subject  to  the  bankrupt 
laws,  or  not. 

Here  the  bankrupt  has  chosen  his  remedy  by  peti-' 
tion;  but  had  he  chosen  that  of  an  issue,  is  it  to  be 
contended  for  one  moment,  that  new  evidence  might 
not  have  been  adduced  to  prove  the  act  of  bankruptcy? 
The  object  is  the  same  in  both  modes  of  trying  the 
adjudication,  and  if  new  evidence  is  receivable  in  the ' 
dne  proceeding,  it  must  be  equally  admissible  in  the 
other.  The  adjudication  by  the  Commissioner  is  not 
necessarily  founded  merely  on  the  facts  stated  in  the 
depositions.  Other  evidence  might  have  been  offered 
to  him ;  but  being  satisfied  with  the  fact,  that  the  par- 
ticular act  of  bankruptcy  had  been  committed,  he  might 
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1S33.  not  ka^ye  re<|U]xed  other  evidence  to  be  takei^  down 
£j^^  formally  in  the  deposition.  To  support  this  find- 
Jacwon,  jjjg  tliQQ^  we  are  entitled  to  have  recourse  to  other 
evidence.  Before  the  6  6^0. 4.  c.  16.  a  new  act  of 
bankruptcy  mighty  under  a  petition  to  supersede,, 
haye  beea  brought  forward  to  support  the  commission » 
aj9d  here  we  only  seek  to  U3e  fresh  evidence  of  the 
same  act  of  bankruptcy.  The  bankrupt  has  filed  affi- 
davits in  support  of  his  petition, — we  have  answered 
thoQiy— and  he  has  replied  to  them;  this  is  the  ordinary 
mode  in  which  petitions  in  bankruptcy  have  been 
accustomed  to  be  heard,  and  the  only  way  in  which 
the  present  one  ought  to  be  determined. 

Mr.  MoniagUi  in  reply.  This  being  an  appeal  from 
the  Commissioner's  judgment,  or  finding,  call  it  what 
you  will,,  the  bankrupt  has  a  right  to  stand  exactly  in 
tJbue  situation  he  stood  in,  at  the  time  of  the  adjudication, 
i(n4  the  same  as  if  he  had  been  then,  present  in  the  room. 
The  Court  of  Review  is  not  only  so  constituted  by  the 
act»  but  is,  in  its  very  name,  a  Court  of  Appeal ;  and  on 
all  appeals  no  new  evidence  can  be  brought  forward.  In 
this  case,  the  evidence  of  the  adjudication  is  filed  with 
the  proceedings,  and  by  that  evidence,  and  that  alone, 
the  adjudication  must  stand,  or  fall.  This  is  not  a  petition 
to  supersede  the  fiat,  in  which  case  the  Court  will  exer- 
cise a  discretion  of  substituting  a  new  debt,  a  new  trad- 
ing, or  a  new  act  of  bankruptcy,; — but  simply  a  petition 
to  reverse  the  adjudication.  A  petition  presented,  too, 
in  the  words  of  the  act,  to  try  the  "  validity  of  the  adju- 
dication"  What  estabUshes  the  validity,  or  invalidity,  of 
the  culfudication,  but  the  evidence  on  which  it  was  made? 
If  that  evidence  is  insufiicient,  the  adjudication  is 
ifcong.    The  question  to  be  tried  on  this  petition  i^ 
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therefore,  whether  the  adjudicatioRis  rightly  feondecl,—  ]^^ 
not  whether  the  party  had  at  that  tine  eonmiitted  an  £>  puts 
actof  bankruptcy.  In  reversing  the  adjudiealion,  no  very 
general  harckhip  will  arise ;  for  any  other  of  the  creditors 
may  within  a  certain  time  take  out  a  new  flat.  They 
cannot  therefore  be  injared.  The  only  sirfferer  wffl  be 
the  petitioning  creditor,  upon  whom  the  whole  costs  of 
the  proceeding  wiH  fell.  But  he  merits  his  punishment 
for  his  error. 

If  the  Court  adopts  any  new  evidence  to  suppoft 
the  act  of  bankruptcy,  it  will  be  saying,  in  eflbel,  ^  n^ 
find  the  adjudication  wrong,  but  we  ad|}ndge  the  pAfty 
a  bankrept;**  to  do  which  the  Court  has  no  jtnrisdktloii. 


Erskinb,  C.  J. — In  the  outset  of  my  judgment  upon 
this  case,  I  most  express  my  regret,  that  I  dUfer  at  present 
in  opinion  with  my  learned  eolleagtkes.  'The  qnestioir 
raised  is  one  of  grave  importance,  both  as  to  the  esfia-^ 
bKshment  of  the  practice  of  this  Court  in  simiiar  cases, 
and  as  regards  the  interests  not  only  of  bankrilpts,  but  of 
the  public  at  large.  And  I  certainly  lament,  that  tbe 
words  of  the  17th  section  of  the  1  &  3  Witt.  4.  e.  56* 
ftre  not  so  clear,  as  to  allow  my  mind  to  come  at 
once  to  a  decisive  conclusion;  my  diffictrity  being, 
w4)iQther  we  ought  in  this  case  to  admit  other  evidence 
than  the  mere  depositions.  Before  the  pasring  of  that 
sCalttte,  in  all  cases  of  petitions  to  supersede  &  ccAnniifr- 
sion,  (except  indeed  on  a  composition  contract  tinder 
the  6  Geo.  4.  c.  16.  s.  138  and  134.,)  it  was  in  the  dis- 
cretion of  the  Lord  Chancellor,  whether  h^  wouhl 
supersede  or  not ;  the  superseding  oi  the  oommisrion, 
of  course,  including  the  reversal  of  tiie  adjudieatiotfs 
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IS$S.  This  Court  would  also  have  had  a  similar  power,  if  it 
£,p,rte  ^^'^  not  for  certain  words  in  the  I  &2  Will.  4.  c.  56. 
Jacksov.  '  Q^^  ^^  jY^]^  section  of  that  statute  renders  it  imperative 
on  the  Court,  to  Itear  and  determine  the  matter  upon  the 
petition  of  the  bankrupt;  from  which  I  infer,  that  it  is 
imperative  on  the  Court  to  reverse  the  adjudication,  if 
there  is  not  sufficient  to  support  it  appearing  on  the 
proceedings.  The  first  branch  of  the  section  says,  the 
Court  shall ''  proceed  to  hear  and  decide  on  thesud  peti- 
tion." If  it  had  stopped  here,  I  should  have  thought  that 
the  legislature  intended,  that  we  should  determine  the 
question,  whether  the  adjudication  was  founded  on 
sufficient  evidence  or  not,  on  the  depositions  alone. 
There  can  be  no  doubt,  that  the  bankrupt's  interests 
were  in  the  view  of  the  legislature,  when  this  section 
was  introduced ;  and  that  it  was  intended  he  should 
have  the  advantage  of  bringing  forward  his  case  before 
the  Court  of  Review,  on  the  instant.  But  the  clause, 
after  enabling  the  Court  to  grant  an  issue,  goes  on  to 
say,  ''if  the  verdict  on  such  issue,  or  if  the  adjudication 
of  the  Commissioner  shall  not  be  set  aside  by  the  said 
Court  of  Review  on  the  petition  aforesaid,  such  verdict, 
or  such  adjudication  of  the  said  Commissioner,  shall 
in  all  cases,  as  against  the  said  bankrupt  &c.,  be 
conclusive  evidence  that  the  party  was,  or  was  not,  a 
bankrupt  at  the  date  of  such  adjudication.*'  Now,  if 
those  words  are  intended  to  apply  to  the  earlier  branch 
of  the  section,  the  adjudication  is  to  be  considered  final 
as  against  the  bankrupt,  in  the  event  of  our  not  re« 
Versing  the  adjudication.  I  should  then  be  inclined  to 
think,  that  it  was  intended  that  we  ought  to  go  into  all 
the  circumstances  of  the  case,  and  admit  new  evidence 
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as  well  as  the  o\A,  either  for  or  against  the  adjudication.        1  ^^^' 
But  regarding  this  clause  as  intended  for  the  bankrupt's       kx  parte 
benefit,  lam  at  a  loss  to  see  what  benefit  he  can  derive 
from  ity  if  the  second  part  is  to  be  construed  to  control 
the   first;  for  it  only  makes  the  adjudication  final 
against  the  bankrupt,  in  the  event  of  an  adverse  deci- 
sion on  his  petition  for  the  reversal  of  it ;  while  after  a 
verdict  even  in  his  favour  on  the  issue,  it  is  not  final ; 
for  the  Lord  Chancellor,  under  the  18th  section,  has 
the  power  to  grant  a  new  fiat  ''after  any  issue  shall 
have  been  tried  ;*'  but  he  is  not   declared  to  have 
any  such  power,  when  the  adjudication  is  reversed  on 
petition;   and  the  17th  section  contains  nothing  ex- 
pressly, or  by  inference,  that  makes  the  decision  upon 
the  petition  final,  if  in/avotfr  of  the  bankrupt.    There 
is,  therefore,  no  reciprocity  in  the  proceedings  specified 
in  the  17th  section,  for  if  the  matter  is  decided  against 
the  bankrupt,  on  petition,  it  is  final ;  and  not  final,  if 
decided  in  his  favour. 

It  is  from  this  peculiar  wording  of  the  17th  section, 
that  great  doubts  arise  in  my  mind  on  the  question  before 
us ;  but  I  am  at  present  inclined  to  think,  that  in  order 
to  give  effect  to  the  intent  of  the  legislature  that  the  bank- 
rupt should  be  benefited  by  this  provision,  we  ought  to 
allow  this  objection,  add  confine  the  evidence  in  support 
of  the  adjudication  to  what  appears  on  the  depositions; 
and  therefore  not  being  satisfied  with  that  evidence,  I 
think  the  petition  ought  to  be  granted.  I  have  not  yet, 
however,  formed  such  a  decisive  opinion  in  my  own 
mind,  as  not  to  be  open  to  conviction  that  it  is  an 
erroneous  one;  nor  shall  I  be  satisfied  with  the  con- 
clusion I  have  already  come  to,  until  I  have  heard  the 
reasoning  of  my  learned  coadjutors. 
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1699.  Sir  J.  Cross. — ^I  do  not  Ihink  it  necessary  that  ve 

SjBywiB  Aottld  be  confined  solely  and  exdasively  to  the  provv 
ooBs  of  this  act  of  parliament,  in  prononnciflg  our 
judgment  on  the  pres^it  question;  which  I  regard  ralher 
as  a  matter  of  fiict,  than  one  of  law.  The  17th  section 
of  the  statute  that  has  been  referred  to  estaUidiea^ 
for  the  first  time,  a  particular  remedy  for  the  henkmp^ij 
in  case  he  shall  dispute  the  adjudication, — ^namely, 
by  enabling  him  to  seek  a  re¥ex8ai  of  the  adjudication 
by  petition :  but  there  is  nothing  in  the  act  which 
points  out  to  us  any  peculiar  mode,  in  which  we  ahal 
proceed  to  hear  and  determine  the  petition.  K  the 
lejslature  had  intended  that  we  should  on  this  iifcaiiiim 
vary  the  usual  course  on  die  hearing  of  petitions^  I 
should  conceive  it  would,  in  creating  this  mnedy  finr 
the  first  time,  have  expressed  its  intention  dearly  and 
uneqjuivocally :  but  there  is  nothing  said  upon  that  sub- 
ject,— ^nothing  to  restrain  us  from  the  ordinary  course 
of  proceedbg ;  and  therefore  the  conchiaion,  in  my 
mind,  is,  that  the  general  practice  of  the  Court  is  to  be 
observed,  and  that  we  are  bound  to  hear  this  petition 
as'we  should  any  other. 

Now  in  this  case  the  bankrupt,  in  exerdaiiig  the 
option  given  him  by  the  17th  section,  has  elected  to 
present  a  petitnm  to  reverse  the  adjudicatioi^  What 
is  the  Unguage  of  the  adjudication  ?  **i  A.  B*  esf. 
a  Commissioner  &c.,  upon  good  proof  on  oath  belbie 
me  this  day  taken,  do  find"  &c.  This  is  the  operating 
part  of  it ;  for  I  regard  the  latter  part  of  the  document, 
'*  and  I  do  therefi>re  declare  and  adjfudge  him  bankrupt 
aeoordin^y,"  as  mere  surplusage.  There  is  nothing  in 
the  mmn(Hrandum  of  adjudication,  showing  upon  lAat 
evidence  in  particular  the  Commissioner  **  fiAda**  the 
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party  a  bankrupt.  To  reason  from  anakgy,-— a  «»-  issa. 
giatrate,  in  a  case  of  summary  convidio^^  must  have 
some  testimoDy  before  him  to  justify  him  in  issuing 
a  warrant,  and  aU  the  subsequent  proceedings  ar« 
grounded  on  the  evidence  taken  before  him  at  the  time 
off  issuing  the  warrant ;  but  can  it  be  contended,  that 
the  conviction  is  to  rest  solely  on  that  evidence  ?  And 
yet  that  case  is  precisely  analogous  to  the  present* 
The  sole  question  here  really  is,  had  any  and  what  act 
of  bankruptcy  been  committed  by  the  bankrupt  at  the 
Ane  of  the  adjudication?  BefiNre  this  new  res^edy 
was  given  to  the  banknq[>t,  he  must  have  carried  his 
case  before  a  jury :  there  he  might  have  adduced  any 
other  evidence  to  contradict  the  adjudication,  as  mighl 
aka  the  assignees  in  support  of  it ;  for  the  dnpositiona 
alone  would  not  have  been  received  as  sufficient. 
Then,  what  is  there  to  restrain  this  Court  &om  adop^ 
ing  a  similar  course  in  this  proceeding,  the  real 
question  braig,  whether  the  adjudication  was  right,  or 
not,  in  point  of  &ot  ?  The  bankrupt  insbts,  that  he 
may  bring  forward  any  additional  affidavits  to  deny  or 
explain  the  depositions,  and  he  does  so ;  but  he  contends 
that  the  other  side  have  no  such  right,  but  must  stand 
or  £dl  by  the  depositions.  This,  however,  seems  to 
me  to  be  a  proposition  both  contrary  to  reason^  and 
absurd  in  principle. 

But  then  it  is  said,  that  this  clause  of  the  statute  can 
produce  no  benefit  to  the  bankrupt,  if  new  evidence  is  ad- 
mitted against  him*  Is  it  then  to  be  supposed,  that  the 
leipnlature  intended  that  the  fiat  should  be  annulled  on  a 
mere  technical  objection,  and  that  the  bankrupt  was  to  be 
so  fisur  benefited,  that  if  he  could  find  the  slightestflaw 
in  the  depositions^  he  might  reverse  theacyudication ; — 
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1833.  nay,  more,  if  it  happened  that  the  principal  witness  in 
Ex  parte  support  of  the  fiat  was  a  creditor^  that  he  should  upset 
the  whole  proceedings  and  laugh  at  his  creditors  in 
safety  ?  Certainly  not.  The  benefit  intended  by  the  sta- 
tute was  this, — ^namely,  to  enable  the  bankrupt,  without 
any  delay,  to  come  to  this  Court  and  contest  the  bank- 
ruptcy on  petition,  with  a  saving  of  the  time,  expense, 
and  trouble  that  was  attendant  on  the  old  mode  of 
proceeding  by  an  action  at  law.  Looking  at  the 
matter  in  an  equitable  point  of  view,  the  bankrupt  is 
not  injured  by  the  admission  of  fresh  evidence ;  for  if 
he  has  not  in  reality  committed  an  act  of  bankruptcy, 
the  new  evidence  will  not  injure  him :  and  if  it  esta- 
blishes that  he  is  a  proper  subject  for  a  fiat,  it  is  right 
and  just  that  he  should  be  declared  a  bankrupt.  This 
mode  of  proceeding  is  also  much  more  beneficial  to  the 
bankrupt  in  this  respect :  he  knows  at  once  the  evidence 
that  will  be  offered  against  him,  on  the  hearing  of  his 
petition, — while,  on  a  trial  at  law,  he  was  often  turned 
round  upon  a  point  of  evidence,  of  which  he  had  no 
previous  intimation. 

Suppose  it  were  to  be  decided,  that  no  new  evidence 
Were  admissible  in  a  case  like  this,  let  us  look  at  the 
hardship  and  injustice  that  would  befall  the  petitioning 
Creditor.  The  Commissioner,  on  arriving  at  a  certain 
stage  in  the  evidence,  if  he  found  it  sufficient  to  satisfy 
his  mind  upon  the  fact,  might  stop  aU  further  testimony, 
which  the  parties  might  have  been  prepared  to  adduce 
in  support  of  the  act  of  bankruptcy ;  and  then,  because 
the  deposition  filed  with  the  proceedings  was  insufii'^ 
cient,  the  petitioning  creditor  would  haVe  no  remedy 
left  him ;  for,  besides  being  saddled  with  all  the  costs, 
he  would  never  be  able  afterwards  to  take  out  another 
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fiat.  It  is  contended,  that  the  bankrupt  should  stand  \S9S. 
here  in  precisely  the  same  state,  as  he  did  at  the  time  kz  p^te 
of  the  adjudication.  But  suppose  be  had  had  the 
assistance  of  counsel  before  the  Commissioner,  his 
counsel  would  have  said,  perhaps,  that  the  evidence 
(which  appears  in  this  deposition)  was  not  sufficient  to 
establish  an  act  of  bankruptcy.  The  Commissioner 
would  then  have  called  upon  the  petitioning  creditor  to 
produce  further  evidence ;  and  that  is  the  whole  course 
of  proceeding  proposed  to  be  pursued  here  this  day. 

.  From  the  absence  of  any  motive  assigned  by  the 
bankrupt  in  his  affidavits  before  us  on  this  petition,  ibr 
absenting  himself  from  his  dwelling*house,  I  am  in- 
duced to  think,  that  the  Commissioner  came,  some  bow 
or  other,  to  a  very  just  and  right  conclusion.  And  I 
repeat  what  I  have  before  observed,  that  the  main  ques- 
tion for  us  now  to  determine  is,  whether  the  petitioner 
was  a  bankrupt  at  the  date  of  the  fiat 

As  there  is  no  rule  of  law,  to  restrain  the  usual  course 
of  proceeding  on  petitions  from  being  adopted  in  this 
case,  I  think,  that  it  is  open  to  both  parties  to  produce 
what  evidence  they  can,  either  in  support  of,  or  in  oppo- 
sition to,-  this  petition. 

Sir  G.  Rose.— Before  the  1  8c  2  Will.  4.  c.  56.  it  was 
competent  to  either  party,  on  a  petition  to  supersede, 
to  advance  other  evidence  than  that  appearing  on  the 
face  of  the  proceedings ;  and  the  question  is,  how  far 
that  power  is  affected  by  the  new  mode  of  proceed- 
ing introduced  by  the  17th  section  of  this  statute. 
It  is  certainly  much  to  be  regretted  that,  from  the 
perplexity  of  the  language  of  this  section,  we  are 
left  to  construe  its  meaning  from  the  intention  to  be 
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I S9S.  coBected  from  the  whole  act.  In  order  to  see,  wheAer, 
Ez  ptrtB  ^  ^^  mode  adopted  by  the  bankrupt  under  this  8ec- 
^^'^'^^^  tHMi  lo  dispute  the  adjudieation,  we  are  to  deprive  the 
other  side  of  the  benefit  of  the  usual  course  of  proceed- 
ing on  petitions  in  bankruptcy,  we  must  look  at  the 
general  intent  of  the  statute,  and  then  try  to  discover, 
whether  the  general  intent  is  controlled  by  any  par- 
ticular intent, — and  whether,  if  there  lie  any  particular 
intent,  that  particular  intent  is  outweighed  by  the 
general  intention* 

Now  the  main  object  of  the  bankrupt  law  is  distribu- 
tion amongst  creditors,  and  to  piDvide  a  more  easy  and 
speedy  mode  of  obtaining  that  object,  are  the  arowed 
ends  of  the  1  &  3  WUL  4.  c.  96.  The  5  Geo.  S.  c.  30. 
ss.  86  &  ST.,  for  the  first  time  adopted  the  intervention 
of  assignees,  as  officers  in  bankruptcy ;  and  the  mode  of 
proceeding  by  caveat  to  prevent  the  issuing  of  a  com- 
mission, was  then  a  right  enjoyed  by  the  bankrupt 
At  that  time,  and  until  the  6  Gm.  4.  c.  16.  s.  6.,  there 
was  also  no  limited  time  for  issuing  the  commission 
after  striking  a  docket;  and  the  docket  might  be 
suspended  over  the  head  of  the  bankrupt  for  an  inde- 
finite period.  The  process  of  caveats,  although  stfll 
existing  in  analogous  cases  of  lunacy,  has  long  ceased 
in  bankruptcy,  because  the  bankrupt  under  that 
system  could,  before  a  commission  was  actually 
issued,  dispose  of  all  his  property,  notwithstanding  the 
docket  {a).    It  appears  to  me,  that  the  provision  oon^ 

(a)  The  lant  caa«  reported  upon  the  ftubject  of  caveats,  appears  to  be  tliat 
of  Ex  parte  Panotu,  1  Atkyns,  72,  A.  D.  1746.  There,  the  paitjr  who  jtm 
sought  to  be  made  a  bankrupt  presented  a  petition,  stating,  that  he  never 
earried  on  trade,  nor  did  he  ever  seek  his  livelihood  by  buying  and  aelliag 
ke. )  and,  being  advised  he  was  not  liable  to  the  bankntpt  laws,  he  piajed 
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in  the  17th  section  might  have  been  introdncedi       1 8SS. 
as  a  kind  of  compensation  for  the  loss  which  the  bank-      ^^Z^ 
nipt  had  sustained^  by  the  putting  an  end  to  caveats.  Jacksoh. 

Had  this  petition  been  presented  before  the  choice 
of  assignees^  some  doubts  would  have  arisen  in  my 
mindj  as  to  what  course  we  ought  to  have  pursued ; 
for,  as  between  the  petitioning  creditor  and  the  bank« 
nipt,  and  the  assignees  and  the  bankrupt,  the  rights 
are  totally  diflferent.  As  between  the  former  parttes, 
the  bankrupt  might,  perhaps,  have  been  permitted  to 
rely  on  the  objection,  that  the  depositions  were  insuf- 
ficient to  support  the  adjudication,  and  to  restrict 
the  petitioning  creditor  from  going  into  other  evi- 
dence ;  as  the  deficiency  in  the  proof  of  die  requi- 
sites to  support  the  fiat  would  have  arisen  from 
the  petitioning  creditor's  own  laches,  and  he  only  would 
have  suffered.  But,  as  between  the  bankrupt  and  tlie 
assignees,  the  case  is  altogether  difierent.  The  assig- 
nees are  perfect  strangers  to  the  adjudication,  and 
ought  to  be  permitted  to  avail  themselves  of  any  further 
evidence,  which  is  necessary  to  support  their  title.  But 
Js  the  assignment  to  be  displaced,  and  their  tide  to  be 
rendered  bad,  because  the  mere  adjudication  is  tech- 

that  no  commiasion  of  bankruptcy  might  be  sealed  against  him,  until  he  had 
had  an  opportunity  of  being  heard  by  his  counsel  against  the  issuing 
thereof.  The  father  of  the  petitioner  had  by  his  will  directed  hit  widow 
to  carry  on  the  business  of  a  brewer  for  the  petitioner,  until  he  at- 
tained 21.  The  petitioner  had  then  lately  come  of  age,  A.  D.  1746. 
Lord  Hardwidu  said,  "I  ordered  this  attendance  on  the  petition,  because 
I  do  not  ^prove  of  careals  against  oontmissions  of  baaknipt,  before  they 
issue ;  there  have  been  some  few  instances,  but  I  hope  this  will  be  the  last ; 
because  it  will  be  a  great  inconvenience  in  general,  as  it  will  give  an  oppor- 
tunity to  persons,  against  whom  the  commission  is  to  be  taken  out,  to  make 
away  with  their  eSeets."  And  he  ordered  the  commission  to  issue,  and  bt 
prosecuted  up  to  a  certain  point ;  and  an  acdon  to  be  then  tried,  whether  the 
petitioner  was  liable  to  the  bankrupt  laws. 
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ISS3.  nically  defective?  Are  they  to  be  rendered  subject  to 
£jj^^  all  the  consequences  of  actions  and  indictments,  because 
Jackion.  ^{|^  Commissioners  may  have  exercised  an  erroneous 
judgments  No  such  thing.  The  assignees  were  never 
liable  to  have  their  title  cut  down,  in  the  same  way  as  a 
petitioning  creditor's  title  to  the  commission  might  be 
impeached.  They  have  been  in  almost  all  cases  al- 
lowed to  substitute  a  complete  new  foundation  for  the 
commission ;  for,  not  being  parties  to  the  adjudication, 
they  cannot  be  considered  guilty  of  those  laches,  for 
which  the  petitioning  creditor  is  oftentimes  made  to 
suffer. 

We  cannot  err  in  adopting,  in  such  a  case  as  this, 
the  argutnenium  ab  itwanvenienti  ;  and,  in  this  point  of 
view,  let  us  consider  the  innumerable  frauds  that  might 
be  practised,  if  we  were  to  hold  that  no  other  evidence 
could  be  given  of  the  act  of  bankruptcy,  than  what  was 
contained  in  the  depositions.  Look  at  the  effect  of  a 
friendly  fiat  of  bankruptcy.  All  the  bankrupt's  estate 
might  be  frittered  away,  and  diverted  from  its  proper 
channel;  and  then  the  bankrupt  might  say,  the  fiat 
was  founded  on  insufficient  depositions,  and  there- 
fore void ;  and  yet,  if  the  arguments  of  the  petitioDer 
in  this  case  were  to  be  adopted,  all  the  creditors 
would  be  bound,  and  debarred  from  issuing  any  other 
commission. 

The  17th  and  18th  sections  are  either  intended  in 
the  nature  of  a  caveat,  for  the  purpose  of  giving  the 
bankrupt  the  same  kind  of  benefit,  though  a  safer  one, 
which  he  lost  by  the  discontinuance  of  that  proceeding; 
or  they  owe  their  origin  to  a  confused  notion  of  the 
legislature,  that  the  Lord  Chancellor;  who  could  alone 
issue  fiats,  would  also  alone  have  the  power  to  annul 
them. 
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Looking  then  through  the  whole  statute,  both  as  to 
the  general  and  particular  intention,  I  can  see  nothing 
in  it  to  alter  the  usual  mode  of  proceeding  on  petitions 
in  the  present  instance,  more  than  in  others, — ^nothing, 
in  short,  but  a  general  transfer  of  the  Lord  Chancel- 
lor's power  to  this  Court.  The  conclusion  I  have  come 
to  therefore  is,  that  we  ought  to  admit  the  further 
evidence  that  is  offered  to  us,  to  prove  the  act  of 
bankruptcy. 

Erskine,  C.  J. — The  opinion  I  have  already  ex- 
pressed has  been,  I  admit,  much  shaken  by  what  has 
fallen  from  his  Honor  Sir  G.  Rose^  in  the  distinction 
he  has  drawn  (from  the  two  modes  of  looking  at  this 
question)  between  the  petitioning  creditor  aod  the 
bankrupt,  on  the  one  hand, — and  the  assignees  and 
the  bankrupt,  on  the  other.  I  will,  however,  turn  the 
matter  over  in  my  mind  again,  between  this  time  and 
to-morrow  morning,  when  I  will  mention  the  result  of 
my  final  opinion. 

Erskine,  C.  J. — I  have  maturely  considered  this  dif- 
ficult question ;  and  I  am  now  quite  satisfied,  that  this 
petition  is  to  be  heard  in  the  same  manner  as  all  others 
are  heard,  with  respect  to  the  admission  or  rejection  of 
further  evidence. 

The  case  then  proceeded  upon  the  addi- 
tional evidence  adduced  in  support  of  the 
act  of  bankruptcy ;  and  the  result  was, 
that  the  adjudication  was  sustafaiedi  The 
petition  was  therefore  dismissed;  the 
costs  of  the  assignees,  and  of  the  peti- 
tioning creditor,  to  come  out  of  the  bank- 
rupt's estate. 


ISSS. 

£x  parte 
Jackson. 


Martk  15. 


VOL.  II. 
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ISSd.  Ex  parte  Jeremiah  Carter  and  Charles  William 
HicK^  Assignees^  and  Peter  Harris  Abbott,  Offi- 
cial Assignee. — In  the  matter  of  Charles  Boldero, 
Edward  Gale  Boldero,  Sir  Henry  Lushington, 

Wistnatuter, 

May  4  and  7.       Bart.,  and  Henry  Boldero,  Bankrupts. 

reznovedand  -■- HIS  was  a  petition  of  assignees  to  tax  the  solicitors* 
count.  Pending  ^^^^*  '^^^  commission  issued  against  the  bankrupt  in 
new^l^*  January  1812,  and  under  it  Christopher  Idle,  Joseph 
S^^ld  '^^  f  ^^^y^^y  R^d  WiUiam  Timson,  were  chosen  assig- 
tbe  bill  of  the     nees.     Mr.  Idle  was  discharged  by  an  order  of  the 

soliaton  em-  "  "^ 

ployed  by  the     Lord  Chancellor  in  1817,  Mr.  Marryat  died  in  1824, 

discharged  assig- 
nee, and  that      and  Mr.  Timson  remained  the  sole  assignee.     In  18S2 

they  might  be       .  ,  , 

oideredtoac-  the  petitioners  were  appointed  assignees  in  conjunc- 
charged'to^ave  tlon  with  Timsoti;  and  by  an  order  of  this  Court 
lecdved^Sbem  ^R^^  ^  March  1833,  Timson  was  removed,  and 
rf^^fomi'*^  ordered  to  account,  and  had  since  fallen  into  m- 
that^^  •  ^^^'  solvent  circumstances,  so  that  the  petitioners  now  re- 
was  premature,   mained  the  sole  assimees. 

during  the  pen-  ^ 

dency  of  the  It  appeared,  that  Timson  in  1837  had  appointed  his 

former  order ;  .  .  , 

but  the  Court      private  solicitors,  Messrs.  JSroo^^AanJE' and  JPam,  (who 

letafned  it, 

under  the  cir-     wote  the  main  respondents  to  this  petition,)  to  be  the 
until  the  result    solicitors  under  the  commission.     The  petition  pro- 
accoun^was'^^    ceeded  to  state,  that  these  solicitors  had,  with  the  pri- 
nown.  ^j^y  ^£  riwiMii,  received  part  of  the  estate  of  the  bank- 

rupts, which  they  had  never  accounted  for ;  and  that 
they  claimed  a  lien  on  it  for  monies  due  from  Hmson 
on  his  private  account.  That  the  petitioners  weie 
altogether  ignorant  of  any  biD  having  been  delivered 
by  the  solicitors  to  Timson  ;  but  if  there  had  been,  the 
samehad  never  been  taxed.  That  if  an  accountwere  now 
taken,  a  considerable  balance  would  be  found  due  firom 
them  to  the  estate.  The  petition  then  prayed,  that  the 
whole  of  the  solicitors*  bill  of  charges  might  be  taxed, 


andothtti* 
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and  that  they  might  account  for  all  monies  come  to       IS83. 

their  hands.  i^Tji;;;;, 

Mr.  Anderdon,  for  the  petitioners.  The  object  of 
the  petitioners  is  to  be  furnished  with  the  accounts  of 
Messrs.  Brootsbank  and  Fam^  in  order  that  they  may 
be  enabled  to  come  to  a  proper  account  with  Mr. 
Timaon.  There  is  no  affidavit  showing  positively  that 
no  account  has  ever  been  delivered ;  but  both  the  pe- 
tition and  affidavit  state  the  entire  ignorance  of  the 
petitioners  of  that  fact^  and  at  the  same  time  their 
belief,  that  none  has  ever  been  rendered.  There  is  no 
counter  affidavit,  denying  the  reasonableness  of  this 
belief;  and  therefore  it  is  apprehended  the  fact  must 
be  taken  to  be  admitted. 

Mr.  Sivansion,  with  whom  was  Mr.  Heathfieldf  for 
the  respondents.  The  order  of  the  Sd  March  directed 
Timson  to  account  for  the  bankrupt's  estate ;  and  if 
Mr.  Timson  has  paid  Messrs.  Brooksbank  and  Fam, 
without  previously  taxing  their  biDs,  the  payment  can- 
not, of  course,  be  allowed  in  his  account  with  the  present 
assignees,  before  he  first  procures  the  bill  to  be  taxed ; 
but  as  long  as  Timson  is  chargeable,  Messrs.  Brooks- 
bank  and  Fam  cannot  be  resorted  to  by  the  present 
assignees. 

Sir  G.  Rose.  The  effect  of  that  order  of  the  2d  March 
is  all  that  we  can  give  to  the  petitioners,  upon  the  present 
petition.     What  need  then  is  there  of  this  petition? 

Mr.  Anderdon.  We  charge,  that  the  order  has  never 

been  prosecuted,  and  that  collusion  exists  between  Mr. 

Timson  and  the  soUcitors.    [Sir  G.  Rose.  If  Mr.  Timson 

has  improperly  paid  the  bill,  your  only  remedy  seems  to 

be  against  him,  unless  he  is  insolvent;  in  which  case  you 

vv  2 
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1 833.  might  be  entitled  in  equity  to  relief  against  these  respon- 
jjjjpj^rte  dents.]  We  humbly  submit,  that  we  have  a  right  to  go 
a^^odieii.  agi^nst  these  respondents  in  the  first  instance.  Even  if 
they  were  merely  solicitors  of  this  Court,  we  should  have 
that  right  (a).  But  as  they  were  also  solicitors  under 
the  commission,  there  can  be  no  doubt  on  the  subject; 
for  in  that  capacity  they  are  peculiarly  under  the  super- 
intendence of  this  Court.  They  cannot  purchase  the 
bankrupt's  estate  (6),  as  strangers  could,  and  are  slso 
under  other  disabilities ;  being  in  fact  as  much  under  the 
control  of  the  Court,  as  the  assignees  themselves  are. 
Besides,  the  statute  imperatively  requires  that  every 
solicitor's  bill  under  the  commission  shall  be  taxed  (c) ; 
and  who  are  the  prosper  parties  to  obtain  an  order  to 
that  effect,  but  the  existing  assignees  under  the  com- 
mission t  It  is  said,  that  they  must  have  their  remedy 
in  this  case  against  the  former  assignee;  but  this  Court, 
being  a  Court  of  Equity,  will  not  put  the  assignees  to 
so  circuitous  a  mode  of  proceeding.  lErskme,  C.  J. 
What  has  been  suggested  is,  might  you  not  have  done 
all  you  now  seek  under  the  old  order  ?]  As  we  now 
charge  collusion  to  exist  between  the  parties,  it  is  clear, 
that  if  Mr.  Timson  had  continued  assignee,  there  could 
be  no  objection  to  the  present  application. 

Muy  7.  Mr.  SwanstoHy  in  continuation  of  his  argument  for 
the  respondents.  There  are  no  allegations  in  this  pe- 
tition as  to  the  information  and  belief  of  the  assignees, 
in  regard  to  the  truth  of  the  statements  therein  con- 
tained ;  neither  is  there  any  affidavit  directly  in  support 

(a)  See  £r  parte  Bichs,  re  Smith,  ante,  573. 

(6)  See  Ex  parte  Farlfy,  re  Dehes,  postt  vol.  3  ;  Ex  parte  Bull,  re  Ditek^ 
man,  post,  vol.  3.,  (c)  6  G,  4.  c  1$.  1. 14* 
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of  them.    The  pleadings  m  a  cause  are  never  suffered       1839. 
to  be  used  in  evidencei  unless  the  allegations  contained      £>  parta 
in  them  are  verified  upon  oath.    In  the  case  of  a  bill    an/i^en. 
in  equity,  if  the  answer  be  not  read  in  support  of  the 
plaintiff's  case,  and  no  other  evidence  is  adduced,  the 
bill  is  at  once  dismissed.     The  same  principle  applies 
to  this  petition ;  for  it  would  be  a  most  dangerous  pre- 
cedent to  entertain  a  petition  of  this  description,  with- 
out one  tittle  of  evidence  in  support  of  it.  [Sir  G,Rose. 
There  is  a  great  difference  between  the  situation  of  a 
common  suitor,  and  an  officer  of  the  Court.     From  the 
peculiar  jurisdiction  which  Courts  have  over  their  own 
officers,  they  will,  upon  the  mere  suggestion  of  im- 
proper or  irregular  conduct,  call  them  to  account.] 
Still  the  Court  will  as  much  protect  an  officer  of  the 
Court,  as  it  will  any  other  person.    Where  an  assignee 
employs  a  solicitor  in  various  matters  in  bankruptcy, 
and  the  solicitor  receives  different  sums  of  money, 
perhaps  in  several  commissions,  it  is  not  the  solicitor's 
duty  to  see  to  the  due  application  of  the  money,  but  he  is 
discharged,  if  he  pays  it  over  to  the  assignee.    If  the 
assignee  chooses  to  pay,  even  avowedly  with  the  bank- 
rupt's money,  his  own  private  debt  to  the  solicitor,  the 
latter  is  entitled  to  retain  it ;  as  he  is  not  responsible 
to  the  bankrupt's  creditors  for  the  acts  of  the  assignee. 
Neither  is  he  bound  to  keep  separate  accounts.    This 
is  like  the  common  case  of  the  inability  of  a  creditor 
of  a  testator's  estate  to  sue  a  debtor  to  that  estate,  the 
sole  right  being  against  the  executor. 

Mr*  Anderdon,  in  reply,  was  stopped  by  the  Court. 

Erskine,  C.  J.— It  is  justly  said,  that  this  petition 
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1835.       ^  prematurey  and  perhaps  irregular,  during  the  pen- 

•  ^[TZJJg      dency  of  llie  former  order  upon   Timson  to  account 

CAwnm.       But  I  think  the  circumstances  are  altogether  suffident 

and  otiien.  ^ 

to  entide  us  to  retain  this  petition,  to  abide  the  result 
of  the  account  directed  to  be  taken  under  the  old  order  ; 
which  order  the  petitioners  must  of  course  be  at  liberty 
to  prosecute. 

Sir  J.  Ckosd  concurred. 

Sir  G.  RosB. — Sitting  here  as  we  do  for  the  pro- 
tection of  the  creditors  of  bankrupts,  and  having  a 
complaint  made  to  us  against  solicitors  to  the  com- 
mission, as  officers  of  the  Court  in  this  particular 
matter,  we  are  not  bound  by  those  mere  technical 
objections,  that  might  be  allowed  to  prevail  in  ordinary 
cases.  We  are  here  in  a  judicial,  as  well  as  ministerial, 
capacity ;  and  our  duty  is  to  see  to  the  protection  of 
the  bankrupt's  estate.  We  cannot  certainly  at  present 
make  any  order  on  this  petition,  nor  until  the  resuh  of 
the  account  pending  be  known.  But  I  am  far  from 
thinking,  that  the  petitioners  did  wrong  in  coming  here 
upon  this  petition.  For  the  former  order  does  not 
seem  to  me  to  provide  for  bringing  the  parties  again 
before  the  C!ourt.  Ordinarily,  it  is  the  habit  of  the 
assignees  to  employ  a  solicitor,  and  to  pay  him  Hbe- 
rally ;  but  it  is  as  between  the  assignee  and  the  estate, 
that  the  bill  is  taxed ;  and  it  is  not  of  course  to  make 
the  solicitor  refund.  If,  as  I  have  before  observed,  the 
assignee  is  insolvent^  then  indeed  the  estate  may  have 
some  equity  against  the  solicitor ;  and  if  the  solicitor  has 
any  portion  of  the  estate  in  his  hands,  I  do  not  see  how  he 
'can)  in  such  a  state  of  drcumstanceSj  resiat  the  'daim 
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of  the  cestui  que  trusts.    But  we  do  not  decide  that 
question  at  present. 

The  original  order  of  the  Sd  March  1^33, 
was  ordered  to  be  prosecuted  by  the  peti- 
tioners before  the  Deputy  Registrar,  with 
liberty  to  Messrs.  Broohsbank  and  F^nm  to 
attend  the  inquiry.  The  Deputy  Registrar 
to  be  at  liberty  to  state  special  circum- 
stances,  at  the  request  of  either  party.  All 
further  directions  to  be  reserved,  and  the 
costs  to  abide  the  result  of  the  account. 
The  costs  of  Mr.  Timson  of  this  application 
to  be  allowed,  but  the  payment  of  them  to 
be  reserved  till  the  event  of  the  account  be 
known. 


1833. 

£z  parte 

Carter 

aodothen. 


£3^  parte  Hemry  Hurly  and  others. — In  the  matter 

of  Thomas  Gouldino  Ramsay.  Wettmifutw 

May  8. 

J.  HIS  was  an  application,  that  the  assignees  might  be  The  Court  wUl 
at  liberty  to  sell  certain  property  of  the  bankrupt  by  ^  a  petition  of 
private  contract.    .  ttn'^^ 

of  the  bankrupt's 
property  by  pri* 

The  Court  observed,  that  the  assignees  need  not  r^te  contract;  it 

°  being  a  matter 

apply  to  the  Court  for  an  order  to  sell  by  private  con-  in  which  they 

*^*^  -^  ^   '^  must  use  their 

tract.     They  may,  and  must,  use  their  own  discretion,  own  diKretion* 
If  the  proceeding  be  provident,  no  order  of  the  Court 
is  necessary  to  justify  it ;  and  if  improvident,  the  Court 
could  not  make  an  order  exonerating  the  assignees 
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1833.  from  the  consequences  of  their  improvidence.     And 

£x  ptrie  ^^®y  refused  to  make  the  order. 

HORLY 


andotheiB. 


Mr.  Chandless  for  the  petitioners. 

Mr.  £.  MoniagUf  for  the  respondentSj  who  were 
willing  to  consent. 


General  Order.— 22  May  1833. 

Special  Case. 

It  is  ordered  y  that  every  special  case  of  appeal  from 
this  Court,  tendered  for  the  approval  of  one  of  the 
judges,  shall  be  left  for  that  purpose  at  the  office  of  the 
Registrar,  signed  by  the  counsel  for  the  respective  par- 
ties, or  accompanied  with  a  certificate  from  the  counsel 
for  the  appellant,  that  there  is  in  their  judgment  good 
cause  for  such  appeal,  and  an  affidavit  that  a  copy  of 
such  case  has  been  delivered  to  the  solicitor  for  the 
other  party,  eight  days  prior  to  such  tender  thereof. 

Thomas  Erskine,  C.  J. 
J.  Cross,  J. 
G.  Rose,  J. 
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Ex  parte  Keys.— In  the  matter  of  Augustus  Apple-       1833. 

GATU. 

Ex  parte  Weston. — In  the  same  matter.  Weumimter, 

llay25&29. 

JLHE  circumstances  of  this  case  are  reported  in  a  Although  a  codq. 

misstoner  has 

former  stage  of  the  proceedings  {a).     Under  the  order  do  power,  under 
there  stated  to  have  been  made  by  this  Court,  the  tionof6G.  4. 
Commissioner,    Mr.   Fonblanqucj    bad    pursued    the  the  aMigoees "^ 
examination  of  Mr.  Weston^  and  re-examined  the  ac-  I^ierbuTfor 
counts  of  the  assignees ;  and  by  a  memorandum  dated  faStthCTmieht 
the  7th  March  1833,  the  Commissioner  found  that  the  ^^je  leceiv^ ; 

'  yet,  where  he 

assignees,  Messrs.  Weston  and  Bensley,  had  "  by  them-  clwjged  them 
selves,  or  their  solicitor  (Mr.  Bostock),  received  further  snmsaa  received 

"by  themselves, 

sums  on  account  of  the  estate  of  the  said  bankrupt,  or  their  solid- 

,  tors,**  the  Court 

with  which  I  have  charged  them;  and  that  there  is  now  refened  it  back 
a  balance  of  2879/.  18«.  6c/.  in  the  hands  of  the  said  ascertaiuthe 
assignees  applicable  to  a  dividend."     The  assignees  the  assignees,  or 
having  refused  to  pay  over  the  money,  so  found  to  be  Jb^nf^^^.^ 
in  their  hands,  to  the  official  assignee,  the  first  petition  ^\^'^^^'*^'' 
of  Ex  parte  Keys  was  presented  to  confirm  the  order  wilful  default 

^  ^  *^  ^  might  have  been 

of  the  Commissioner ;  and  the  second  petition,  Ex  parte  received. 
Weston^  was  a  cross  petition  filed  to  reverse  such  find- 
ing, and  to  bring  on  the  general  question  for  discussion, 
as  to  the  liability  of  assignees  for  the  defaults  of  their 
agent. 

Mr.  Swanstan,  and  Mr*  Anderdon,  appeared  in  sup*- 
port  of  the  petition  Ex  parte  Keys. 

But  Mr.  MontagUf  and  Mr.  Bethell,  were  first  heard 
in  support  of  the  petitioii  Ex  parte  Weston,^-tt  is  ad- 
mitted, that  there  are  cases  in  which  assignees  have 

(a)  Vide  Ante,  p.  idi. 


Wjniok. 
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1893.       been  held  liable  for  the  default  of  their  agent.    But 
^~T        the  facts  in  those  cases  are  sufficient  to  distinguish  them 

KxYs,  horn  the  present.  Thus,  in  the  matter  of  Lord  lAtck- 
E«  parte  field  and  another  (a)  it  was  held,  that  where  assignees, 
without  consulting  the  body  of  creditors,  had  employed 
a  person  of  little  credit,  they  were  liable  for  the  em- 
bezzlement of  the  agent.  In  this  case,  however,  both 
those  ingredients  are  wanting ;  for  here  the  body  of 
creditors  had  in  fact  appointed,  or  at  least  adopted, 
Mr.  Bostoch  as  their  solicitor, — and  Mr.  Bostock  was  at 
that  time  in  very  good  circumstances,  and  a  person  of 
high  credit. 

But  in  Ex  parte  Belcher  and  others  (6), — which  was  a 
case  where  an  assignee,  after  employing  a  broker  to 
sell  a  quantity  of  tobacco,  belonging  to  the  bankrupt, 
allowed  the  money  to  remain  ten  days  in  the  broker's 
hands,  when  he  died  insolvent, — the  Court  held  the  as- 
signee not  to  be  responsible.  And  on  that  occasion  Lord 
Hardwicie  used  this  strong  expression,  '^  If  the  assig- 
nee is  chargeable  in  that  case,  no  man  in  his  senses 
would  act  as  assignee  under  commissions  of  bankruptcy." 
In  Raw  and  Cutten  (c),  also,  (  where  the  whole  of  the  law 
upon  this  subject  is  gone  into,)  it  was  held,  that  a  provi- 
sional assignee  was  not  liable  for  the  default  of  an  agent 
appointed  with  due  care ;  and  there  Lord  Chief  Jus- 
tice Tindal  says  {d)  *^  The  Court  has  laid  down  a  rule, 
tvith  regard  to  the  transactions  of  assignees,  and  more 
so  of  trustees,  so  as  not  to  strike  a  terror  into.mankind 
acting  for  the  benefit  of  others,  and  not  for  their  own.** 
In  that  case,  the  general  body  of  creditors  did  not 


(a)  1  Atk.  87.      (6)  1  Ambl.  218  ;  1  Ld.  Ken.  38,  more  fully  reported, 
(c)  9  BiDg.  96.  {d)  Mp.  103. 
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sanction  the  appointment  of  the  agent  by  the  provisi-  ISS$, 
onal  assignee ;  and  yet ,  on  the  agent  eventuaUy  appear^  ^  ^^^ 
ing  not  to  be  a  responsible  person^  the  provisional  ^' 
assignee  was  discharged  from  liability.  To  make  a  differ-  ^^^^ 
ent  order  in  this  case  would  be  acting  striciiuimojure; 
since  no  one  could  doubt  Mr.  Bostock's  character  at 
the  time  of  his  aj^intment,  and  that  appointment  took 
place  by  the  general  body  of  creditors,  and  not  singly 
by  Mr.  Wesion, — ^who  is  now  sought  to  be  visited  with 
Mr.  BoilocVe  defaults.  [Sir  G.  Rose.  As  I  at  present 
understand  this  case,  an  official  assignee  has  been  ap- 
pointed, at  whose  instance  all  these  proceedings  against 
Mr.  WeHon  are  taking  place.  Now  the  suggestions 
which  present  themselves  to  my  mind  are,  first,  what 
right  have  the  creditors  to  call  for  the  payment  of  this 
sum  of  money  to  the  hands  of  the  official  assignee  ? — 
secondly,  what  right  has  the  official  assignee  to  call  for 
this  payment  firom  the  general  assignee  ?  Here  I  think 
is  the  first  difficulty;  for  the  Commissioner  has  no 
power,  under  the  statute,  (a)  to  charge  the  assignees 
with  what,  but  for  their  wilful  default,  they  might  have 
received ;  his  only  power  being,  to  examine  the  accounts, 


(a)  6  Gw.  4.  c.  16.  s.  106  ;  whick»  after  directing  the  CommisiiiMier  to 
appoint  a  meetug  for  auditing  the  accounts  of  the  assignees,  provides  "  that 
the  assignees  at  such  meeting  shall  deliver  upon  oath  a  true  statement  in 
writing  of  all  money  received  by  them  respectively,  and  when,  and  on  what 
•coooDt,  and  how  the  same  have  been  employed;  and  the  Commiasioiiers 
shall  examine  such  statement,  and  compare  the  receipts  with  the  payments, 
and  ascertain  what  balances  have  been  from  time  to  time  in  the  hands  of 
such  assignees  respectively,  and  shall  inqaire  whether  any  sum  appearing  to 
be  in  their  hands  oaght  to  be  retained ;  and  it  shall  be  lawful  for  the  said 
Commissioners  to  examine  the  said  assignees  upon  oath,  touching  the  truth 
of  such  accounts,  and  in  such  accounts  the  said  assignees  shall  be  allowed 
to  retain  all  such  money  as  they  shall  have  expended  in  suing  out  and  pro^ 
secating  such  commissioni  and  all  other  just  allowances," 
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1833.        and  find  the  bare  balance^  and  ascertain  what  is  in  the 
Ex  parte       hands  of  the  assignees.]     Such  is  just  the  argument  we 
and '        were  about  to  urge ;  the  authority  of  the  Ck)mmissioners 
Weston.      ^^  merely  to  find  what  is  in  hand  applicable  to  a  divi- 
dend.    [Erskine,  C.  J.    In  the  case  of  Raw  ▼.  CvticHf 
the  provisional  assignee  had  in  no  way  interfered;  he 
was  a  mere  officer  of  the  Court.    Hercj  the  assignees 
are  in  a  different  position,  and  Mr.  Bostock  is  dieir 
agent.    Sir  J.  Cross.  The  Commissioner  has  also  found, 
that  the  money  was  actually  received  by  the  assignees, 
either  personally,  or  by  their  agent ;  and  not  merely, 
that  the  assignees  might  have  received  this  money.] 
We  say,  the  Commissioner  was  not  justified  in  such  a 
finding.    He  had  no  power  to  inquire  as  to  any  wilfid 
default ;  and  in  the  absence  of  wilful  default,  the  as- 
signees are  clearly  not  chargeable.    The  SO/,  per  cent 
clause  {a)  only  renders  an  assignee  liable  for  money  re- 
tained by  his  co-assignee,  with  the  knowledge  of  the 
party  to  be  charged.      [Sir  J.  Cross.  If  an  assignee 
have  part  of  the  bankrupt's  effects  in  his  pocket,  and 
is  robbed, — which  would  be  a  loss,  without  his  wiliiil 
default, — that  would  clearly  excuse  him  from  liability. 
If  it  be  shown,  as  the  Commissioner's  certificate  esta- 
blishes, that  the  money  was  received  by  the  assignees, 
by  themselves,  or  their  agent,  the  onus  lies  on  Uiem  to 
show,  that  it  has  been  lost  without  their  wilful  default] 
There  are  two  modes  of  calling  to 'account  individuals 
standing  in  fiduciary  situations;  first,  for  what  they 
have  received ;  and  secondly^  for  what,  but  for  their 
default,  they  might  have  received,      in  the   second 
instance,  you  must  show  on  the  pleadings  in  a  suit  in 

(a)  Sec.  104. 
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equity^  that  the  party  is  a  trustee,  and  next  tliat  there        18SS. 
is  a  wilAil  default.     If  the  master  finds  a  default,  where       £x  parte 
a  case  of  that  nature  is  not  supported  by  the  pleadings,         ^^  * 
a  supplemental  bill  must  be  filed  to  bring  the  matter      ^c]^. 
properly  before  the  Court.    Now,  the  106th  section  of 
the  6  Geo,  4.  c.  16.  is  the  only  one,  by  which  the 
Commissioner  in  this  case  had  any  authority   given 
him    to  act;    and    under  that    section    he    has    no 
power  whatever  to  find  that  assignees  might  have 
received  money,  save  for  their  wilful  default.     But  even 
granting  that  he  had  the  power,  we  deny  that  Bosiock 
was  our  agent.    We  say,  he  was  the  agent  appointed 
by  the  creditors  at  a  general  meeting.    The  former 
Conmiissioners,  also,  by  their    certificate  on  holding 
the  audit  meeting,  view  Bosiock  in  this  light.    The 
accounts  of  the  assignees  were  passed,  subject  only  to 
Bosiock's  account,  not  considering  his  account  as  neces* 
aary  to  the  passing  of  those  of  the  assignees.    We  con- 
tend, therefore,  that  there  must  at  least  be  a  refisrence  of 
some  kind  to  inquire,  whether  they  might  have  received . 
this  money,  but  for  their  wilful  default;  and  that  they 
cannot  be  held  liable  in  the  present  stage  of  these 
proceedings. 

Mr.  Swanstony  and  Mr.  Atiderdon,  for  the  creditors. 
We  have  obtained  the  judgment  of  the  Commissioner 
in  our  favour ;  and  now  we  are  entitled  to  ask  that  of 
tlie  Court.  We  admit,  that  the  Commissioner  cannot 
chaise  the  assignees  with  what  they  might  have  re- 
ceived, but  for  their  default ;  but  this  is,  as  we  contend, 
and  as  the  Commissioner  has  found  it  to  be,  an  actual 
receipt  by  the  assignees,  either  by  themselves,  or  by 
their  agent.  We  say,  that  Bosiock  was  their  agent. 
As  to  the  resolution  of  creditors  appointing  an  agent, 
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1833.        the  Other  side  have  put  their  case  upon  too  high  ground, 
£z  parte      in  this  respect.    The  resolution  amounted  to  nothii^ 
^^'        more  than  an  authority  to  the  assignees  to  appoint "  some 
W£nx>N!      proper  person"  to  be  agent ;  and  they  thereupon  chose 
BoMtock*    And  even  that  resolution  only  binds  those 
creditors  who  were  present.    Wherever  a  person  in  a 
fiduciary  situation  appoints  another  as  his  agent,  where 
there  was  neither  legal  nor  moral  necessity  to  do  so,  as 
in  this  case,  he  is  liable  for  the  agent's  conduct.    We 
admit,  that  where  a  woman  is  in  the  situation  of  a 
trustee, — as  a  person  of  her  sex  is  presumed  to  be  not 
conversant  with  business,  or  the  transactions  of  buying 
and  selling,  and  is  therefore  obliged  to  appoint  a  person 
who  is  competent  to  act  for  her, — she  would  not  be  held 
responsible  for  his  failure.     Upon  the  same  principle, 
in  Raw  v.  Cuiten,  the  provisional  assignee  in  London, 
who  was  tied  to  his  duties  there,  and  could  not  transact 
business  down  at  Southampton^  waa  for  that  reason 
exonerated  from  the  failure  of  his  agent.    But  these 
are  only  excepted  cases ;  and  in  Matsey  v.  Banner  (a), 
the  doctrine  of  the  general  responsibility  of  trustees  has 
been  fully  established. 

Sir  6.  Rose. — There  is  no  difficulty  in  this  case,  as 
to  the  law.  All  we  have  now  to  inquire  are  about  the 
facts.  But  in  a  case  hke  this,  we  should  be  very  parti- 
cular in  such  inquiry  before  we  decide  ;  because,  if  the 
assignees  are,  as  it  has  been  insisted  upon,  to  be  made 
personally  to  pay  what  they  never  personally  received, 
a  thousand  cases  of  this  description  might  come  before 
us ;  since  in  all  bankruptcies,  and  especially  before  the 
appointment  of  official  assignees,  the  assignees  chosen 
by  the  creditors  have  been  accustomed  to  employ 

(«)  4  Mad.  431. 


Wbston. 
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agents,   like    Bosloci,  to   transact  for  them  various        1833. 
matters  of  business,  which  they  were  themselves  in- 

•^  ^  £z  parte 

competent  to  perform.    As  to  the  finding  of  th^  Com-        Keys, 

and 

missioner,  it  is  not  as  final  and  binding  as  a  judgment ;  £x  paito 
but  even  if  it  were  a  judgment,  there  might  be  special 
circumstances  stated,  so  as  to  throw  the  whole  question 
open  to  an  inquiry  of  the  nature  which  is  now  pro- 
posed. We  cannot  arrive  at  the  merits  of  this  case, 
without  a  reference  to  inquire  whether  the  assignees 
might  have  received  the  money  with  which  they  are 
now  sought  to  be  charged,  but  for  their  wilful  default. 
If  they  properly  intrusted  Bostock^  they  cannot  be 
considered  personally  liable;  but  if  they  have  mis- 
conducted themselves,  and  allowed  him  to  retain  it, 
and  misapply  it,  then  I  think  they  will  be  responsible 
for  his  defaults. 

.  Erskine,  C.  J.  concurred. 

Sir  J.  Cross  thought  that  the  facts  of  the  case  were 
already  sufficiently  before  the  Court. 

It  was,  however,  finally  referred  to  the  Commissioner 
to  take  an  account  of  the  estate  of  the  bankrupt,  which 
the  assignees,  or  any  person  for  them,  had  received,  or 
which  but  for  their  wilfiil  default  might  have  been  re- 
ceived. 

N.  B. — The  case  was  ultimately  compromised  under 
the  sanction  of  the  Court. 
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im 


Wettmiiuter, 
AfoySO. 


Ex  parte  Burn  ell  and  others. — In  the  matter  of 

Bennett  and  Robins. 


Mtte reheSd'  ^^  *^^®  ^*®^*  "P^"  ^  former  petition  to  this  Court,  it 
to  vaiy  a  former  appearing  that  the  commission  was  improperly  issued 

order,  merely  zb     '^^  ^  r  .  r      j 

to  cMif ;  more     by  the  petitioning  creditor,  an  order  had  been  made  on 

especially  wheo     "  »  ^ 

that  order  was.   the  12th  May  18S3,  by  which  it  was  directed,  amongst 

made  a  twelve-*  i  t  -b^ 

month  ago,  and  Other  things,  that  Joseph  Malachtfy  the  petitioning 
by  the  very  par-  Creditor,  should  ^*  pay  the  costs  of  the  supersedeas,  and 
to  vaiy  it.  ^  ^    thosc  incidental  thereto,  together  with  the  costs  of  the 

examinations,  and  also  of  all  parties  of  and  occasioned 
by  the  applications." 

The  present  petition,  after  reciting  in  full  the  former 
one,  insisted  that  the  order  ought  to  have  directed,  that 
the  petitioning  creditor  should  "  pay  the  costs  of  such 
supersedeas,  and  those  incidental  thereto,  as  toellas  all 
the  costs  of  the  petitioners  of  and  occasioned  by  the 
issuing  and  prosecution  of  the  said  commission^  and  also 
the  costs  of  all  parties  occasioned  by  the  application.** 

Mr.  MontagUf  and  Mr.  Teed,  for  the  two  assignees 
who  presented  the  petition.  It  is  quite  manifest,  from 
the  several  cases  upon  the  subject.  Ex  parte  Graves  (a), 
Ex  parte  Paul  (5),  and  numerous  others,  that  the  costs 
aiid  expenses  of  and  occasioned  by  the  issuing  and 
prosecution  of  a  commission,  which  b  superseded,  fall, 
and  very  properly  so,  on  the  petitioning  creditor.  It  is 
always  a  matter  of  course ;  and  therefore  the  omisaon 
in  the  order,  which  is  now  complained  of,  was  evidently 
an  oversight.     It  will,  no  doubt,  be  objected,  that  the 

(a)  1  G.  fic  J.  8Q.  (6)  Moot.  &  M.  18$. 
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Court  cannot  rehear  a  petition,  on  the  subject  of  costs  1833. 
alone,  and  we  admit  that  the  rule  of  practice  is  against  i^Tpute 
such  rehearing ;  but  these  costs  do  not  come  within  the  ,^  otb«n 
ordinary  meaning  of  the  term  costs :  they  are  properly 
the  expenses  of  issuing  the  commission.  The  objection 
to  rehearing  on  the  question  of  costs  alone  has  been 
always  confined  to  those  costs,  which  depend  on  the 
merits  of  the  petition,  the  costs  of  the  petition  itself,  and 
the  application  then  before  the  Court :  but  in  this  case 
they  are  quite  of  a  difierent  character ;  they  are  part  of 
the  merits  of  the  petition,  and  not  dependent  o^  the 
merits ;  and  as  it  is  manifest  we  should  have  been  en- 
titled to  receive  them  from  the  petitioning  creditor,  had 
they  been  mentioned  before,  the  Court  ought  now  to  let 
us  in  by  amending  the  mistake  in  the  order.  Suppose  a 
great  expense  in  a  suit  had  been  incurred,  in  resisting  ap- 
plications of  mortgagees,  and  other  third  parties,  can  it.be 
said  that  these  would  be  costs  in  a  c^use  ?  They  would 
clearly  be  mere  incidental  expenses,  as  these  in  the 
present  case  are.  Tiie  case  of  Ex  parte  Baines  (a)  is 
only  in  app^&r&nce  opposed  to  the  present  application. 
It  must  have  been  erroneously  reported,  in  respect  to 
these  words  which  are  inserted  at  the  end  of  tiie  judg- 
ment, yU*9  **  as  the  question  was  not,  as  to  the  personal 
payment  of  costs,  but  whether  the  costs  were  to  be  paid 
out.  of  a  particular  fund."  How  that  could  afiect  the 
judgment,  it  is  hard  to  say.  The  probability  is,  there- 
fore, that  these  words  were  inserted  by  the  reporter 
extra-judiciaHy.  All  that  was  really  decided  in  that 
case  was,  that  on  the  original  petition,  the  Court 
could  not  correct  the  order,  but  that  there  must  be 
a  petition  for  rehearing. 

(a)  lQ.StJ.iG9. 
TOIi,  11.  XX 
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18d5.  Mr,  Tmu  q>p6ared  for  another  aaaigDee,  who  was 

j,^^      not  however  a  party  to  the  original  petition,  nor  fa> 
smI^Sni.     ^^^  neither  had  he  been  served  with   the  present 
petition. 

Mr.  Sufanston,  and  Mr.  Betkell,  for  the  petitioning 
creditor,  objected  to  Mr.  Twiss  being  heard,  as  he  was 
not  served  with  this  petition* 

The  Court  overruled  the  objection,  stating,  that  as 
the  other  assignee  was  a  party  interested  in  the  ques- 
tion, he  had  a  right,  if  he  chose,  to  appear  gratuitously, 
and  to  be  heard. 

Mr.  Twiss.  There  is  no  limit,  it  must  be  admitted,  as 
to  the  time,  or  the  cause,  for  rehearing  a  petition  to 
rectify  an  order,  except  on  the  question  of  costs.  Why 
this  exception  should  exist  only  as  to  costs,  it  is  hard  to 
determine.  It  is,  at  any  rate,  an  arbitrary  rule,  and 
seems  to  have  no  reason  for  its  foundation ;  espedally 
where  the  application  arises  on  so  palpable  a  mistake  as 
the  present,  even  if  what  is  sought  by  this  petition  can 
be  considered  to  come  under  the  general  denomination 
of  coiig.  In  Ex  parte  Baine*  {a)  the  question  was 
purely  as  to  the  mode  of  proceeding ;  and  putting  the 
same  construction  on  it  as  the  petitioners  do,  that  case 
amounts  to  an  authority  to  show,  that  the  Court  will 
rehear  on  the  subject  of  costs,  where  they  are  part  of 
the  essential  merits  of  the  petition,  as  in  this  case,  and 
not  incidental  thereto.  In  Jenour  v.  Jenour  (b)  it  was 
*  held,  that  where  a  question  arises  upon  the  interest  in  a 

trust  fund  separated  from  the  general  residue,  the  costs 

(a)  Suffra,  (6)  10  Ves.  5GZ. 
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must  Gome  out  of  the  particalar  fiind;  and  the  costs  in       ^^^ 
that  inatance  having  heen  given  by  the  decree ^  as  speci6r      Ex  pwte 

Bo an ILL 

cally  prayed  by  the  bill,  out  of  the  general  personal     aad  odMn. 

estate,  the  decree,  (though  aflSrmed  in  other  respects)  W9S 

corrected  in  that  particular ;  the  matter  being  considered 

in  the  nature  of  relief  prayed,  and  therefore  not  within 

the  rule  against  appealing  for  costs  only.    [Sir  J.  CroM%* 

The  object  of  a  rehearing  seems  to  be  confined,  merely, 

to    the    correction  of    some    error    of  the    Court,] 

Though  the  order  in  this  case  was  settled  by  the 

counsel,  yet  it  is  no  less  an  order  of  the  Court,  and 

the  former  petition  prayed  more  (in  fact)  than  the 

order  gave.  [Sir  J.  CrosM.  Admitting  that,  still  the  Court 

gave  all  you  asked,  when  you  the  petitioners  settled  the 

minutes.]    The  case  of  Oweu  v.  Gr\fiih  (a)  shows,  that 

Lord  Hardwicie  was  inohned  to  relax  this  strict  rule 

in  such  cases  as  the  present,  and  that  where  the  coats 

form  part  of  the  actual  relief  and  merits,  there  may  be 

a  rehearing.    In  Ex  parte  SireigAi,  in  re  Eyles  (6), 

decided  in  this  Court,  I  understand  a  rehearing  was 

also  allowed* 

Mr.  Swantton^  and  Mr.  Bethelt,  for  the  petitioning 
creditor,  were  stopped  by  the  Court. 

Erskine,  C.  J. — If  this  claim  had  been  raised  on  the 
oripnal  petition,  I  think  there  is  no  doubt  but  th^t  we 

(a)  1  Vet,  0tt.  249,  and  see  note  there  ;  Ambler,  630,  S.  C. 

(fr)  This  was  detenoined  on  the  15th  December  1833.  Enkme,  C.J. 
then  said  "  vary  the  order,  and  take  the  costs  out  of  the  estate,  instead  of 
against  the  assignees  j  but  the  order  is  made  under  the  specif  circumttancea, 
and  must  not  form  a  precedent  to  break  in  upon  the  general  rule  as  to  rehear- 
ing for  costs  only." 

KX2 
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183^.       should  have  indemnified  the  assignees,  against  the  costs 

^][~^      occasioned  by  the  issuing  and  prosecuting  the  com- 

.  BuANKLL     mission.    But  the  question  comes  before  us  on  a  peti- 

and  otben.  ^  ^ 

tion  for  rehearing,  seeking  that  we  should  add  to  the 
relief  obtained,  the  payment  of  costs  not  provided  for 
by  a  former  order.    To  this  application  two  objecdons 
arise ;  first,  that  we  cannot  sanction  it,  by  reason  of  the 
general  rule,  that  there  shall  be  no  rehearing  for  costs ; 
and  secondly,  that  the  order  was  drawn  up  in  its  existiDg 
form  by  the  very  parties  who  seek  to  vary  it ;  and  there- 
fore that  it  is  now  too  late  to  rehear  the  question  of  the 
right  to  these  costs.     A  distinction  has  been  attempted 
to  be  estabUshed  between  these  costs,  and,  the  costs 
ordinarily  incidental  to  a  petition.    But,  I  confess,  I 
can  see  no  difierence.     Besides,  the  6  Geo.  4.  c.  16., 
calls 'these  very   expenses  the  "costs."    And  if  we 
were  once  to  admit  of  such  a  distinction,  there  would 
be  no  limit  to  the  nice  refinements  we  might  be  drawn 
into,  to  the  totally  breaking  down  of  the  existing  rule.  If 
this  rule,  however,  did  not  exist,  I  should  still  hardly  be 
guided  by  the  decision  in  Ex  parte  Bainei  (a),  to  grant 
the  prayer  of  this  petition ;  for  the  question  now  before 
us  was  not  the  main  point  in  that  case ;  the  yice*Chan- 
cellor  there  giving,- as  the  reason  for  his  decision,  "  that 
the  question  was  not  as  to  the  personal  payment  of 
costs,  but.  whether  the  costs  were  to  be  paid  oat  of  a 
particular  fund.*'    This  expression  reconciles  that  case 
with  all  others  on  the  subject,  and  renders  it  perfectly 
intelligible  ;  and  that  case  also  shows,  that  where  the 
question  relates  to  the  personal  payment  of  costs,  even 
though  they  are  not  considered  as  mere  costs  of  the 

(a)  Snpra^  " 
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petition,  but  as  forming  part  of  the  merits,  the  Couct        l^^- 
will  not  rehear  a  petition.   In  Ex  parte  Streighi  (a),      £x  pute 
Jenour  v.  Jenour  (6),  Taylor  v.  Popltam  (c),  and  all  the     aad  oUim. 
other  cases,  this  distinction  has  been  taken  between  the 
personal  payment  of  costs,  and  the  fund  frbm  which 
they  are  to  be  liquidated.  >  For  these  reasons, — ^besides 
the  circumstance  of  the  order  being  settled  by  the  very 
parties  now  complaining,  and  feeling  that  it  is  better  to 
abide  by  a  general  rule,  than  to  open  the  door  to  litiga- 
tion even  in  cases  of  particular  hardship, — I  think  this 
petition  must  be  dismissed. 

Sir  J.  Cross. — I  am  always  anxious  that  general 
rules  should  not  defeat  the  equities  of  parties,  if  the  due 
administration  of  justice  will  allow  of  their  relaxation. 
But  ought  we,  in  a  case  like  the  present,  to  grant  any 
such  indulgence  ?  Here,  the  petition  was  heard  twelve 
months  ago;  the  petitioners  then  carved  for  themselves, 
and  drew  up  the  order  according  to  their  own  views ; 
and  now  after  this  lapse  of  time,  they  come  here  to 
complain  of  their  own  acts.  I  think,  independentiy  of 
the  question  of  form,  that  this  is  too  unreasonable  a 
demand  to  be  complied  with.  I  am  also  of  opinion  that, 
according  to  the  established  practice,  it  would  be  inex- 
pedient and  unjust  to  sanction  for  one  moment  such  an 
application,  and    therefore  entirely    concur  with  his  ^ 

Honor  the  Chief  Judge  in  the  dismissal  of  this  petition* 

Sir  G.  Rose. — Even  if  the  existing  rules  of  practice 
were  not  to  be  adhered  to,  in  disposing  of  this  case,  I 
question  very  much,  whether  the  Court  would  hav6 

(a)  Supra,  tod  note.    (b)  Supra,  (c)   15  Ves.  7!1* 
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1888.       giyeii  to  the  assignees  the  costs  they  now  seek  to  obtain. 
Exptite     ^cxt  in  degree  to  the  obligation  of  the  petitioning 
and  o^en.     Creditor,  it  is  the  duty  of  the  assignees  to  see  that  their 
commission  is  well  founded,  and  properly  maintainable. 
They  are  trustees,  at  any  rate,  to  uphold  fiie  fact  of 
bankruptcy,  whatever  their  duty  may  be  to  support  any 
particular  commission ;  and  the  Court  always  expects 
diat,  when  they  come  to  supersede  one  connnission,  they 
^nH  be  prepared  to  open  another,  either  by  the  sub- 
stitution of  a  new  debt,  or  a  new  act  of  bankruptcy. 
As  between  them  and  the  petitioning  creditor,  diere- 
fore,  when  they  come  to  supersede  the  bankruptcy  in 
tofOg  they  are  regarded  with  great  jealousy ;  and  it  is 
doubtful  in  my  mind,  whether  the  Court  would  give 
them  the  costs  as  against  the  petitioning   creditor. 
iBut  on  the  point  of  practice  alone,  this  petition  is 
clearly  unsustainable. 

The  petition  was  dismissed  with  costs,  to  be 
set  off  against  the  costs  ordered  to  be 
paid  by  the  petitioning  creditor  upon  die 
original  petition. 
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An  Act  to  authorize  his  Majesty  to  give  further  PofOfer  to  the 
Judges  of  the  Court  of  Bankruptcy 9  and  to  direct  the  Times  qf 
sitJting  of  the  Judges  and  Commissioners  of  the  said  Court. 

[28tih  August  1833.] 

Whereas  by  an  act  passed  in  the  seventh  year  of  the  reign 
of  his  late  Majesty  King  George  the  Fourth,  intituled  ''An  7  G«^4.c.  57. 
act  to  amend  and  consolidate  the  laws  for  the  relief  of  the 
insolvent  debtors  in  England,"  it  is  amongst  other  things 
enacted,  that  the  court  established  for  the  relief  of  insolvent 
debtors  in  England  shall  be  continued,  and  that  the  several 
persons  appointed  by  his  Majesty  to  be  chief  and  other  com- 
missioners of  the  said  court  shall  continue  to  be  the  chief  and 
other  commissioners  of  the  said  court,  with  all  the  powers, 
privileges,  and  authorities  in  the  said  act  specified:  And 
whereas  by  an  act  passed  in  the  first  and  second  years  of  the 
reign  of  his  present  Majesty,  intituled,  "  An  act  to  establish  a  i&2fr.4.c.56. 
court  in  bankruptcy,"  it  is  enacted,  that  it  shall  be  lawful  for 
his  Majesty^  his  heirs  and  successors,  by  a  commission  under 
the  great  seal,  to  appoint  one  person  to  be  the  chief  judge 
and  three  other  persons  to  be  other  judges  of  the  said  last- 
mentioned  court :  And  whereas  such  chief  and  other  judges 
have  been  duly  s^ppointed  under  and  by  virtue  of  the  said  act : 
And  whereas  it  has  been  found,  that  consistently  with  the 
vacation  necessarily  allowed  to  the  commissioners  of  the  first- 
mentioned  court,  and  with  the  time  occupied  by  them  while 
they  are  on  their  several  circuits,  intervals  occur  in  their 
sittings  during  which  prisoners  who  would  otherwise  be 
entitled  to  their  discharge  cannot  obtain  the  same :  And 
whereas  there  are  not  a  sufficient  number  of  suoh  commis- 
sioners to  enable  them  to  extend  their  circuits  to  the  princi- 
))ality  of  Wales :  of  all  which  grievances  repeated  complaints 


648  d  &  4  WILI^IAM  lY.  C.  47. 

have  been  made :  And  whereas  the  business  of  the  said  court 

of  bankruptcy  will  allow  time  for  the  judges  of  the  said  court, 

other  than  the  chief,  some  one  or  more  of  them,  to  dischaige 

part  of  the  duties  vested  in  the  commissioners  of  the  said 

first-mentioned  court :  be  it  enacted,  that  it  shall  and  may  be 

Hii  Mftjcity       lawful  for  his  Majesty,  his  heirs  and  successors,  from  time 

jimI^,  otlier      to  time,  by  commission  under  the  great  seal  of  Great  Britain, 

flf^^^Bk^-  to  authorize  and  direct  the  judges  of  the  said  court  of  baok- 

cy  oonit,  to  set   rnptcy,  other  than  the  chief  judge,  any  one  or  more  of  them, 

diliton'  court*     ^  '^^  ^^  ^^^  ^^  first-mentioned  court  as  a  commissicmeror 

commissioners  thereof,  at  such  times  and  for  such  purposes 
as  may  in  any  such  commission  be  specified. 

Sttchjiidgwto        II,  And  be  it  further  enacted,  that  the  said  judge  or 

BSVS  tllO  MUDS 

powers  as  the  judges  so  to  be  named  in  the  ssud  commission,  shall  have  and 
flTSIiMKS^i  ™*y  exercise  all  the  powers,  authorities,  and  privileges, 
debtors'  tiouft.     whether  in  the  court  house  of  the  said  first-mentioned  court, 

or  upon  the  circuit,  or  elsewhere,  which  by  the  said  first- 
recited  act  are  given  to  or  vested  in  the  commissioners  of  the 
said  first-mentioned  court,  or  any  one  or  more  of  them. 


onto  priflonera    bi^fnl  for  the  said  first-mentioned  court  forthwith,  after  such 

to  be  bnragbt     petition  and  schedule  as  are  by  law  required  shall  have  been 
beioie  ooe  of  tne 


Insolfent  ooort       III.  And  be  it  further  enacted,  that  it  shall  and  may  be 
weied  I 
prnoni 
broiig!! 

oommiasioDers,  filed  m  the  said  court  by  any  prisoner  lawfully  entitled  so  to 
Mort  of  buik^  do,  being  in  any  gaol  within  the  principality  of  Wales,  to 
raplcy.  order  such  prisoner  to  be  brought  before  one  of  the  commis- 

sioners of  the  said  first-mentioned  court,  or  judges  of  the  said 
court  of  bankruptcy  (acting  by  virtue  of  this  act)  proceeding 
on  his  circuit  at  such  assize,  or  other  town  or  place,  within 
the  county  or  county  of  a  city  or  town,  wherein  such  gaol 
shall  be  situate,  as  may  be  directed  by  order  of  the  said  first- 
mentioned  court  in  that  behalf;  and  the  matters  of  the 
petition  of  such  prisoner  shall  be  heard  by  such  commissioner 
or  judge  accordingly,  who  shall  for  that  purpose  have  and 
exercise  all  the  powers,  authorities,  and  privileges,  which  are 
by  law  now  vested  in  such  commissioners  severally  on 
circuit  in  England;  provided  always,  that  nothing  herein 
cctotained  A^\  be  coiutriied  to  prevent  the  kaid  first-men- 
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iioned  court  from  ordering  any  such  prisoner  to  be  brought 
before  the  justices  of  the  peace  in  the  said  act  mentioned  in 
cases  where  the  said  court  may  see  fit  so  to  do ;  and  that  the 
matters  of  any  such  petition  may  be  heard  by  such  justices 
and. all  other  proceedings  had  therein,  in  manner  directed  by 
the  said  first-recited  act. 

IV.  And  be  it  further  enacted,  that  the  clerks  of  the  peace  Clerks  of  the 
for  the  several  counties  within  the  principality  of  Wales,  or  JJ[^  of  ^Si" 

their  deputies,  shall  bring  to  the  place  of  hearing  of  any  to  bnng  to  the 

,  ,  ,      plftce  of  heAiiog 

petition  of  any  such  prisoner  before  such  judge  or  commis-  petitions,  the 

sioner  the  duplicate  of  petition,  and  schedule,  books,  papers,  2jP''*^***i!i^ 

and  writings  lodged  with  him,  as  by  the  said  first-recited  act  &c. 

the  clerks  of  the  peace  in  England,  and  their  deputies,  are 

required  to  do  before  the  commissioners  going  circuits  in 

England ;  and  that  such  clerks  of  the  peace  in  Wales,  or 

their  deputies,  shall  do  all  such  other  acts  at  the  times  of  such 

hearings,  and  be  entitled  to  such  fees  and  allowances,  as  are 

required  of  or  allowed  to  clerks  of  the  peace  in  England  and 

their  deputies. 

V.  And  be  it  further  enacted,  that  it  shall  and  may  be  xieasurv  may 
lawful  for  the  lord  high  treasurer  or  lords  commissioners  direct  paymeDt 
of  his  Majesty's  treasury  of  the  united  kingdom  of  Great  peases  of  iiSgeSf 
Britain  and  Ireland  for  the  time  being,  to  direct  that  such  ^^* 

sum  or  sums  shall  be  paid  as  may  appear  fit  and  necessary  for 
the  defraying  the  travelling  expenses  of  such  judge  or  judges, 
with  their  or  his  registrar  or  deputy  registrar,  and  other 
necessary  officers,  in  the  execution  of  their  duties  under  this 
act. 

VI.  And  be  it  further  enacted,  that  it  shall  and  may  be  Court  of  review 

lawful  for  the  court  of  review  in  bankruptcy  to  order  and  may  direct  regis* 
_.  /.  ,  .  ,  .  trais,  or  deputy 

direct  any  one  or  more  of  the  registrars,  or  deputy  registrars,  registran,  to  at« 

of  the  said  court  of  bankruptcy  to  attend  any  one  or  more  of  ^"jl^^* 

the  said  judges  in  the  discharge  of  their  duties  under  this  act^ 

and  to  give  such  attendance  and  perform  such  duties,  as  the 

said  court  of  review  may  by  any  order  direct. 


m) 


wit])  (Opect  t 

thecoartof 

btnkrupUj. 
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VII.  And  be  it  fiirrher  enacted,  that  it  shall  be  law- 
fid  for  his  Majesty,  h»  l>ein  and  Bnocc«MHv,  by  warrmt 
under  his  royal  «ign  nunsal,  fran  time  to  time,  to  antfaoriae 
any  one  or  more  jadges  of  the  aaid  court  of  bankmptey  to 
exerciae  the  awne  jnritdictioD  and  power  in  all  respects,  aa  by 
the  said  secondly  recited  act  is  and  are  given  to  any  three  of 
such  judges ;  and  also  by  any  such  or  the  like  warrant  to 
direct  at  what  times  the  aaid  court  of  review,  and  the  judges 
or  cooinissioners  of  die  said  court  of  bankruptcy,  and  every 
of  them,  shall  ree^iectively  hold  their  sittings. 


Ont  of  renew       VIII.  And  be  it  farther  enacted,  diat  it  shall  and  may  he 

uHn  tsnd  In  ■  ^'^^*'^  '■^  ^  "^d  court  of  review  to  order  that  any  costs, 

icgiitiu.  which  by  the  said  secondly  recited  act  are  directed  to  be  taxed 

by  one  of  the  masters  of  die  high  court  of  Chancery,  rfiall 

and  may  be  taxed  by  one  of  the  registrars,  or  deputy  r^is- 

trarsi  of  the  said  court  of  bankruptcy. 


3  &  4  WiiLiAM  IV.  c.  41. 

An  Ad  for  lie  better  Adnwmtratian  ofJuttke  hi  hit  Majaty't 

Privy  Comal.  [14th  August  1833.] 

(So  far  M  it  tdatn  to  Bsnkrnptdei.) 


Two  judgei  of 
the  court  of 
buikniptcy  to 
act  for  the  cbi«[ 
judgv  of  ih» 
court  of  review 
daiiog  bii  at- 
teadtnce  at  the 
judicial  com- 
laitueofte 
I^iiryCsHDcil 


Section  XXVI.  And  be  it  Airther  enacted,  that  dtiriog  the 
absence  of  the  chief  judge  in  bankruptcy  from  the  court  of 
of  review  established  by  virtue  of  an  act  passed  in  the  first 
and  second  years  of  his  present  Majesty,  intituled  "An  act  to 
establish  a  court  in  bankruptcy,"  by  reason  of  his  attendance 
at  the  said  judicial  committee  by  virtue  of  this  act,  any  two 
judges  of  the  said  court  shall  and  may  form  a  court  of  review 
in  bankruptcy,  and  shall  and  may  make,  do,  and  execute  all 
Tders,  acts,  matters,  powers,  and  things  whatsoever,  which 
ry  virtue  of  the  said  act  the  judges  of  the  said  court  or  any 
bree  of  them  are  authorized  to  make,  do,  or  execute,  and  in 
H  respects  whatsoever  as  if  three  of  the  said  judges  were 
iresent;  except  that  nothing  herein  contained  shall  authorise 
ny  two  judges  of  the  said  court  to  hear  and  determine  any 
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mttter  brooght  under  the  review  of  die  said  court,  "by  way  of 
appeal  from  the  determination  or  decision  of  any  commis- 
sioner or  sabdivision  court  appointed  by  virtue  of  the 
said  act. 


8  &  4  William  IV.  c.  74. 

An  Act  for  ike  AboUtion  of  Fines  and  Recaoerksj  and  for  the 
Substkmtion  of  more  nmpU  Modes  of  Asswrance* 

[28th  August  1833.] 

(So  far  as  it  relates  to  Bankruptcies.) 

Section  LV.     And  be  it  further  enacted,  that  after  tfae  81  st  Repeal  of  the 
day  of  December  one  thousand  eight  hundred  and  thirty  qq^^c\6, 
three,  so  much  of  an  act  passed  in  the  sixth  year  of  the  reign  ■•  66.^  so  far  as 
of  his  late  Majesty  King  George  the  Fourth,  intituled  "  An  tates  tail,  but 
act  to  amend  the  laws  relating  to  bankrupts,''  as  empowers  ^^  *? ^jf  ^ 
the  commissioners  named  in  any  commission  of  bankrupt  mpt  under  a 
issued  against  a  tenant  in  tail  to  make  sale  of  any  lands,  fi^t^j^^^on^or 
tenements,  and  hereditaments,  situate  either  in  England  or  before  the  3l8t 
Ireland,  whereof  such  bankrupt  shall  be  seised  of  any  estate  1333,  nor  to 
tail  in  possession,  reversion,  or  remainder,  and  whereof  no  ^^^  former 
reversion  or  remainder  is  in  the  crown,  the  gift  or  provision 
of  the  crown,  shall  be,  and  the  same  is  hereby  repealed : 
provided  always,  that  such  repeal  shall  not  extend  to  tbe 
lands,  whatever  the  tenure  may  be,  of  any  person  adjudged  a 
bankrupt  under  any  commission  of  bankrupt,  or  tmder  any  fiat 
wbich  in  pursuance  of  the  said  act  of  the  sixth  year  of  llie 
reign  of  King  George  the  Fourth,  or  of  any  former  act  con- 
cerning bankrupts,  or  of  an  act  passed  in  the  first  and  second 
years  of  the  reign  of  his  Majesty  King  William  the  Fourth, 
intituled  **  An  act  to  establish  a  court  of  bankruptcy,"  hatli 
been  or  shall  be  issued,  on  or  before  the  tinrty-first  day  of 
December  one  thousand  eight   hundred  and  thirty-three : 
provided  aho,  that  such  repeal  shall  not  hove  the  effect  of 
reviving  in  any  respect  the  acts  repealed  by  tbe  said  act  of 

tbe  sixth  year  of  t!ie  reign  of  King  George  the  Fonrdiy  or  «iy 

« 

Off  Aen* 
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The  cooimif-  LVI.  And  be  it  further  enacted,  that  any  commissioiieT 

caae  of  an  ac-  ^c^Dg  i^  the  execution  of  any  fiat,  which  after  the  thirty-first 
tittl  tenant  in      Jay  of  December  one  thousand  eight  hundred  and  tbiity- 

tail  06COOllDfF 

banknipt  after  three,  shall  be  issued  in  pursuance  of  the  said  act  passed  in 
cOTiblriaas  *®  ^'®'  *°*  second  years  of  the  reign  of  King  William  the 
bydeedtodis-  Fourth,  under  which  any  person  shall  be  adjudged  a  bank- 
of  the  bankrupt  '"P^  ^^o  2it  the  time  of  issuing  such  fiat  or  at  any  time 
to  a  purchaser,    afterwards,  before  he  shall  have  obtained  his  certificate,  shall 

be  an  actual  tenant  in  tail  of  lands  of  any  tenure,  shall  1^ 
deed  dispose  of  such  lands  to  a  purchaser  for  valuable  con- 
sideration, for  the  benefit  of  the  creditors  of  such  actual 
tenant  in  tail,  and  shall  create  by  any  such  disposition  as 
large  an  estate  in  the  lands  disposed  of  as  the  actual  tenant 
in  tail,  if  he  had  not  become  bankrupt,  could  have  done  under 
this  act  at  the  time  of  such  disposition :  provided  always,  that 
if  at  the  time  of  the  disposition  of  such  lands,  or  any  of  them, 
by  such  commissioner  as  aforesaid,  there  shall  be  a  protector 
of  the  settlement  by  which  the  estate  of  such  actual  tenant  in 
tail  in  the  lands  disposed  of  by  such  commissioner  was 
created,  and  the  consent  of  such  protector  would  have  been 
requisite  to  have  enabled  the  actual  tenant  in  tail,  if  he  had 
not  become  bankrupt,  to  have  disposed  of  such  lands  to  the 
full  extent  to  which,  if  there  had  been  no  such  protector,  he 
could  imder  this  act  have  disposed  of  the  same,  and  such  pro- 
tector shall  not  consent  to  the  disposition,  then  and  in  such  case 
the  estate  created  in  such  lands,  or  any  of  them,  by  the  dis- 
position of  such  commissioner,  shall  be  as  large  an  estate  as 
the  actual  tenant  in  tail,  if  he  had  not  become  bankrupt,  could 
at  the  time  of  such  disposition  have  created  under  this  act 
in  such  lands  without  the  consent  of  the  protector. 

Commisuooet,  LVII.  And  be  it  further  enacted,  that  any  commissioner 
t^wTin  tail  ^^^S  ^^  ^®  execution  of  any  such  fiat  as  aforesaid,  under 
entitled  to  a  bate  which  any  person  shall  be  adjudged  a  bankrupt,  who  at  the 
bankrupt,  and     ^™®  ^^  issuing  such  fiat,  or  at  any  time  afterwards,  before  he 

ofthwebebgno  ahall  have  obtained  his  certificate,  shall  be  a  tenant  in  tail 
pfotectDTi  by 

deed  to  dispose  entitled  to  a  base  fee  in  lands  of  any  tenure,  shall  by  deed 
bankrupt  to  a  *  ^^^P^^^  of  such  lands  to  a  purchaser  for  a  valuable  considera-^ 
puithaser.  tion,  for  the  benefit  of  the  creditors  of  the  person  so  entitled 
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as  aforesaidi  provided  at  the  time  of  the  disposition  there  .be 
DO  protector  of  the  settlement  by  which  the  estate  tail  con- 
verted into  the  base  fee  was  created ;  and  by  such  disposition 
the  base  fee  sliall  be  enlarged  into  as  large  an  estate  as  the 
same  could  at  the  time  of  such  disposition  have  been  enlarged 
into,  under  this  act,  by  the  person  entitled,  if  he  had  not 
become  bankrupt. 

LVIIL  And  be  it  further  enacted,  that  the  commissioner  Ai  to  the  oon^ 

actinff  in  the  execution  of  any  such  fiat  as  aforesaid,  under  ?•"*  ^}^  P"*" 

....  tector,  m  esse 

which  a  person  being,  or  before  obtaining  his  certificate  be-  of  bankraptGy. 
coming,  an  actual  tenant  in  tail  of  lands  of  any  tenure,  or  a 
tenant  in  tail  entitled  to  a  base  fee  in  lands  of  any  tenure, 
shall  be  adjudged  a  bankrupt,  shall,  if  there  shall  be  a  pro- 
tector of  the  settlement  by  which  the  estate  tail  of  such 
actual  tenant  in  tail,  or  the  estate  tail  converted  into  a 
base  fee  (as  the  case  may  be,)  was  created,  stand  in  the  place 
of  such  actual  tenant  in  tail,  or  tenant  in  tail  so  entitled  as 
aforesaid,  so  far  as  regards  the  consent  of  such  protector ; 
and  the  disposition  of  such  lands,  or  any  of  them,  by  such  > 
commissioner  as  aforesaid,  if  made  with  the  consent  of  such 
protector,  shall,  whether  such  commissioner  may  have  made 
under  this  act  a  prior  disposition  of  the  same  lands  without 
the  consent  of  such  protector,  or  not,  or  whether  a  prior  sale 
or  conveyance  of  the  same  lands  shaU  have  been  made,  or 
not,  under  the  said  acts  of  the  sixth  year  of  King  George  the 
Fourth,  and  the  first  and  second  years  of  King  William  the 
Fourth,  or  either  of  them,  or  any  acts  hereafter  to  be  passed 
concerning  bankrupts,  have  the  same  effect  as  such  disposi- 
tion would  have  had,  if  such  actual  tenant  in  tail,  or  tenant 
in  tail  so  entitled  as  aforesaid,  had  not  become  bankrupt,  and 
such  disposition  had  been  made  by  him  under  this  act  with 
the  consent  of  such  protector ;  and  aU  the  previous  clauses 
in  this  act,  in  regard  to  the  consent  of  the  protector  to  the 
disposition  of  a  tenant  in  tail  of  lands  not  held  by  copy  of 
court  roll,  and  in  regard  to  the  time  and  manner  of  giving 
such  consent,  and  in  regard  to  the  inrolment  of  the  deed  of 
consent^  where  such  deed  shall  be  distinct  firom  the  as- 
surance, by  which  the  disposition  of  the  commissioner  shall 
be  effected,  shall,  except  so  far  as  the  same  may  be  varied  by 
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the  clause  next  hereinafter  contained,  apply  to  every  consent 
that  may  be  given  by  virtue  of  this  present  clause. 

Ai  to  the  inrol-  LIX.  And  be  it  further  enacted,  that  every  deed  by  which 
os^ oftbe  deed  ^^^  commissioner  acting  in  the  execution  of  any  such  fiat  as 
of  dispoBition  of  aforesaid  shall,  under  this  act,  dispose  of  lands  not  held  by 
and  the  entry  on  copy  of  court  roll,  shall  be  void,  unless  inrolled  in  his 
A*  ^^fA'  °^  Majesty's  high  court  of  Chancery  within  six  calendar  months 
poniioaofoopy-  after  the  execution  thereof;  and  every  deed  by  which  any 
of  the  de^  of  commissioner  acting  in  the  execution  of  any  sudi  iiat  as 
oMieat.  aforesaid  shall,  under  this  act,  dispose  of  lands  held  by  copy 

of  court  roll,  shall  be  entered  on  the  court  roUs  of  the  m^or 
of  which  the  lands  may  be  parcels ;  and  if  there  shall  be  a 
protector  who  shall  consent  to  the  disposition  of  such  lands 
held  by  copy  of  court  roll,  and  he  shall  give  his  consent  by  a 
distinct  deed,  the  consent  shall  be  void,  unless  the  deed  of 
consent  be  executed  by  the  protector  either  on  or  at  any  time 
before  the  day  on  which  the  deed  of  disposition  shall  be 
executed  by  the  commissioner ;  and  such  deed  of  consent 
shall  be  entered  on  the  court  rolls ;  and  it  shall  be  imperative 
on  the  lord  of  every  manor,  of  which  any' lands  disposed  of 
under  this  act  by  any  such  commissioner  as  aforesaid  may  be 
parcel,  or  the  steward  of  such  lord,  or  the  deputy  of  such 
steward,  to  enter  on  the  court  rolls  of  the  manor  every  deed 
required  by  this  present  clause  to  be  entered  on  the  court 
rolls,  and  he  shall  indorse  on  every  deed  so  entered  a  me* 
morandum,  signed  by  him^  testifying  the  entry  of  the  same 
on  the  court  rolls. 

Sabaequent  en*        I^^*  And  be  it  further  enacted,  that  if  any  commissioner 

largement  of       actinff  in  the  execution  of  any  such  fiat  as  aforesaid  shall, 

base  fees  created  ° 

by  the  disposi-     under  this  act,  dispose  of  any  lands  of  any  tenure  of  which 

the  bankrupt  shall  be  actual  tenant  in  tail,  and  in  consequence 

of  there  being  a  protector  of  the  settlement,  by  which  the 

estate  of  such  actual  tenant  in  tail  was  created,  and  of  his  not 

giving  his  consent,  only  a  base  fee  shall  by  such  disposition 

be  created  in  such  lands,  and  if  at  any  time  afterwards 

during  the  continuance  of  the  base  fee  there  shall  cease  to  be 

a  protector  of  such  settlement^  then  and  in  such  case,  and 


tionofthe  com- 
missioner 


9  &'4  WILLUM  IT,  c.  74.  666 

immediately  thereupon,  such  base  fee  shall  be  enlarged  into 
the  same  estate  into  which  the  same  could  have  been  enlarged 
under  this  act,  if  at  the  time  of  the  disposition  by  sueh  com- 
missioner as  aforesaid,  there  had  been  no  such  protector. 

LXI.  And  be  it  further  enacted,  that  if  a  tenant  in  tail  Enlaraement  of 
entitled  to  a  base  fee  in  lands  of  any  tenure  shall  be  ad-  qu^nt  to  the  sale 
judged  a  bankrupt,  at  the  time  when  there  shall  be  a  protector  ®J  conveyance 
of  the  settlement  by  which  the  estate  taU  converted  into  the  under  the  bank- 
base  fee  was  created,  and  if  such  lands  shall  be  sold  or  con-  '^^  ^^* 
veyed  under  the  said  acts  of  the  sixth  year  of  King  George 
the  Fourth,  and  the  first  and  second  years  of  King  William 
the  Fourth,  or  either  of  them,  or  any  other  acts  hereinafter  to 
be  passed  concerning  bankrupts,  and  if  at  any  time  afterwards 
during  the  continuance  of  the  base  fee  in  such  lands  there 
shall  cease  to  be  a  protector  of  such  settlement,  then  and  in 
such  case,  and  immediately  thereupon^  the  base  fee  in  such 
lands  shall  be  enlarged  into  the  same  estate  into  which  the 
same  could  have  been  enlarged  under  this  act,  if  at  the  time 
of  the  adjudication  of  such  bankruptcy  there  had  been  no 
such  protector,  and  the  commissioner  acting  in  the  execution 
of  the  fiat,  under  which  the  tenant  in  tail  so  entitled  shall 
have  been  adjudged  a  bankrupt  had  disposed  of  such  lands 
under  this  act. 

LXII.  Provided  always,  and  be  it  further  enacted,  that  A  voidable  ei- 
where  an  actual  tenant  in  tail  of  lands  of  any  tenure,  or  a  favour  of  a  pur- 
tenant  in  tail  entitled  to  a  base  fee  in  lands  of  any  tenure,  chaser  by  an ac- 

tual  tenant  in 
shall  have  already  created,  or  shall  hereafter  create,  in  such  tail  becoming 

lands,  or  any  of  them,  a  voidable  estate  in  favour  of  a  pur-  Jtm  ?*^  **tau 
chaser  for  valuable  consideration,  and  such  actual  tenant  in  entitled  to  a  base 
tail,  or  tenant  in  tail  so  entitled  as  aforesaid,  shall  be  ad-  bankrupr**^- 

Judged  a  bankrupt  under  any  such  fiat  .as  aforesaid,  and' the  finned  by  the 

,    ,  ,       .  .  disposition  of  the 

commissioner  acting  in  the  execution  of  such  fiat  shall  make  commissbner,  if 

any  disposition  under  this  act  of  the  lands  in  which  such  J^^^J|J^''  -^u 

voidable  estate  shall  be  created,  or  any  of  them,  then  and  in  his  consent,  or 

such  case,  if  there  shall  be  no  protector  of  the  settlement  by  ^^y^  aprotectof, 

which  the  estate  tail  of  the  actual  tenant  in  tail,  or  the  estate  ^^^  ^  against 

a  piiTohaser 
tail  converted  into  a  base  fee,  as  the  case  may  be,  was  created,  mthout  notice. 

or  being  such  protector  he  shall  consent  to  the  disposition 
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by  such  cominissioner  as  aforesaid^  whether  such  commis- 
sioner may  have  made  under  this  act  a  previous  disposition 
of  such  hmds  or  not,  or  whether  a  prior  sale  or  conveyance 
of  the  same  lands  shall  have  been  made  or  not,  under  the 
said  acts  of  the  sixth  year  of  King  George  the  Fourth,  and 
the  first  and  second  years  of  King  William  the  Fourth,  or 
either  of  them,  or  any  acts  hereafler  to  be  passed  concerning 
bankrupts,  the  disposition  by  such  commissioner  shall  have 
the  effect  of  confirming  such  voidable  estate  in  the  lands 
thereby  disposed  of  to  its  full  extent  as  against  all  persons, 
except  those  whose  rights  are  saved  by  this  act ;  and  if  at 
the  time  of  the  disposition  by  such  commissioner,  in  the  case 
of  an  actual  tenant  in  tail,  there  shall  be  a  protector,  and 
such  protector  shall  not  consent  to  the  dispositicm  by  such 
commissioner,  and  such  actual  tenant  in  tail,  if  he  had  not 
been  adjudged  a  bankrupt,  would  not,  without  such  consult, 
have  been  capable  under  this  act  of  confirming  the  voidable 
estate  to  its  full  extent,  then  and  in  such  case  such  dispo- 
sition shall  have  the  effect  of  confirmmg  such  voidable  estate, 
so  far  as  such  actual  tenant  in  tail,  if  he  had  not  been  ad« 
judged  a  bankrupt,  could  at  the  time  of  such  disposition  have 
been  capable  under  this  act  of  confirming  the  same,  without 
such  consent ;   and  if  at  any  time  after  the  disposition  of 
such  lands  by  such  commissioner,  and  while  only  a  base  fee 
shall  be  subsisting  in  such  lands,  there  shall  cease  to  be  s 
protector  of  such  settlement,  and  s\ich  protector  shaU  not 
have  consented  to  the  disposition  by  such  commissioner, 
then  and  in  such  case  such  voidable  estate,  so  fiir  as  the 
same  may  not  have  been  previously  confirmed,  shall  be 
confirmed  to  its  fuU  extent  as  against  all  persons  except  ibose 
whose  rights  are  saved  by  this  act :  provided  always,  that 
if  the  disposition  by  any  such  commissioner  as  aforesaid 
shall  be  made  to  a  purchaser  for  valuable  consideration,  who 
shall  not  have  express  notice  of  the  voidable  estate,  then 
and  in  such  case  the  voidable  estate  shall  not  be  confirmed 
against  such  purchaser,  and  the  persons  claiming  upon  him. 

Acts  of  a  bank-  LXIII.  And  be  it  further  enacted,  that  all  acts  and  deeds 
ttSTvolda^Qst  ^°"^  ^^^  executed  by  a  tenant  in  tail  of  lands  of  any  tenure, 
i^iy  dispotitkMi    \ivho  pbftU  be  adjudged  a  bankrupt  under  any  such  fiat  as 
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aforesaid,  and  .which  9hall  affect  such  landa  or  any  of  them,  undtt  tKb  act 
and  which  if  he  had  been  seised  of  or  entitled  to  sudi  lands  Jy^*  «>«»*«• 
in  fee  simple  absolute,  would  have  been  void  against  the 
assignees  of  the  bankrupt's  estate,  and  all  persons  claiming 
under  themi  shall  be  void  against  any  disposition  which  may 
be  made  of  such  lands  under  this  act  by  such  commissioner 
as  aforesaid. 

LXI V.  Provided  always,  and  be  it  further  enaeted^  that  Satject  to  the 
subject  and  without  prejudice  to  the  powers  of  disposition  tbT^in^A^ 
given  by  this  act  to  the  commissioner  acting  in  the  execution  uoner,  and  to 
of  any  such  'fiat  as  aforesaid,  under  which  a  person  being,  or  Mtigimit  a 
before  obtaining  his  certificate  becoming,  an  actual  tenant  in.  ^^^^^^f  J?'^* 
tail  of  lands  of  any  tenure,  or  a  tenant  in  tail  entitled  to  a  tain  his  powera 
base  fee  in  lands  of  any  tenure,  shall  be  adjudged  a  bankrupt     disposition* 
and  also  subject  and  without  prejudice  to  the  estate  in  such 
lands,  which  may  be  vested  in  the  assignees  of  the  bankrupt's 
estate,  and  also  subject  and  wiliiout  prejudice  to  die  rights 
of  all  persona  claiming  under  the  said  assignees^  in  respect 
of  such  lands  or  any  of  them,  such  actual  tenant  in  tail,  or 
tenant  in  tail  so  entided  as  aforesaid,  shall  have  the  same 
powers  of  disposition  under  this  act,  in  regard  to  such  lands, 
as  he  would  have  had  if  he  had  not  become  bankrupt* 

LXV.  And  be  it  further  enacted,  that  any  disposition  Tbe  dispositioa 
under  this  act  of  lands  of  any  tenure  by  any  commissioner  y^^it'  oTtuT* 

acdnff  in  the  execution  of  any  such  fiat  as  aforesaid,  under  luu^ftof  abank* 

nipt  tenaot  in 
.which  a  person  being,  or  before  obtaining  his  certificate  be-  tau  shall,  if  the 

conting.  an  actual  tenant  in  taU  of  such  landt.  or  a  tenant  in  SthwSto 

tail  endded  to  a  base  fee  in  such  lands,  shall  be  adjudged  a  the  cases  herein 

bankrupt,  shall,  although  the  bankrupt  be  dead  at  die  time  ^/^^^  opeiatisB 

^f  the  disposition,  be  in  the  following  cases  a.  valid  and  » ^  >«  ^ 

effectual  as  the  same  would  have  been,  and  have  the  same 

operAd(>n  under  this  act,  as  the  same  would  have  had,  if  the 

bankrupt  were  alive;  {that  is  to  say,)  in  case  at  die  time  of 

the  bankrupt's  decease,  there  shall  be  no  protector  of  die 

iietdement  by  which  the  estate  tail  of  the  actual  tenant  in  tail, 

4)r  the  estate  tail  converted  into  a  base  fee,  as  the  case  may 

be,  was  created :  or  in  case  the  bankrupt  had  been  an  actual 

VOL.  II.  T  Y 
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unantin  tail  of  suish  lands,  and  there  shall  at  the  time  of 
the  diipoeition  he  any  issue  inheritable  to  the  estate  tafl  of 
the  bankrupt  in  such  lands,  and  either  no  protector  of  the 
settlement  by  which  die  estate  tail  was  created^  or  a  pro" 
tector  of  sttoh  setdtment,  who,  in  the  manner  nqoired  by 
this  act»  shall  consent  to  the  disposition,  or  a  protector  of 
such  settlement,  who  shall  not  consent  to  the  di^KMition ;  or 
in  case  the  bankrupt  had  been  a  tenant  in  tail  entitled  to  a 
base  fte  in  sack  lands,  and  there  shall  at  the  time  of  the  dis- 
position  be  any  issue,  who  if  the  base  fee  had  not  been  created 
would  have  been  actual  tenant  in  tail  of  such  lands,  and  either 
no  protector  of  tbe  setdement,  by  which  die  estate  tail  con- 
verted into  a  base  fee  was  created,  or  a  protector  of  sudi 
setdement,  who,  in  the  manner  required  by  diis  act,  shaB 
consent  to  the  disposition. 

EfoiT  disposi*  LXVI.  And  be  it  fbrther  enacted,  that  every  dispositioBf 

^MMiia^of^^*  which  under  this  act  may  be  made  by  any  commissioner 

copyhold  lands,  acting  in  the  execution  of  any  such  fiat  as  aforesaid,  of  lands 

shall  not  be  ^^  by  oopy  of  court  roll,  shall,  in  every  case  in  whidi  the 

equitable,  to  ^^g^  ^f .  f^  bankrupt  in  such  lands  shall  ndt  be  sfterely  aa 

ha?e  the  same 

operation  as  a  estate  in  equity,  operate  in  the  same  manner  as  if  snch  lands 
Sr^n.to'^  had,  for  die  same  esute  which  shall  have  been  acquired  by 
whom  such  land  die  disposition  by  such  commissioner  as  aforesaid,  been  duly 
disposed  of,  may  surrendered  into  the  hands  of  the  lord  of  the  manor  of  which 

claim  to bead«   ^y  n^^y  \^  parcel,  to  the  use  of  the  person  to  whom  the 

mitied,  on  pay-         ^       '        ^  ^ 

iagthelixies,&c.  sama shall  have  been  disposed  of  by  such  commissioner; 

and  die  peison  to  wlumi  the  lands  shall  have  been  so  di^ 

posed  of  by  such  commissioner  may  claim  to  be  admitted 

ienant  oi  such  lands,  to  hold  the  same  by  the  ancient  rents, 

custom^  and  services,  in  the  same  manner  as  if  such  lands 

had  beenr  duly  surrendered  to  Us  use  into  die  hands  of  the 

lord  of  the  manor  of  which  such  lands  may  beparod,  and 

shall,  ti^ion  being  admitted  tenant  of  such  lands,  to  hdd  the 

same  as  albresaid,  pay  the  fines,  fees,  and  odier  dues,  which 

could  have  been  lawfully  demanded  upon  such  admittance,  if 

such-lands  had,  for  the  same  estate  which  riiail  have  been 

acquired  by  the  disposition  by  such  commissioner  as  afere* 
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■aid,  pasaM  by  tunrender  into  the  hands  of  the  lord»  to  tha 
use  of  the  person  so  admitted. 

LXVII.  And  be  it  further  enacted,  that  the  rents  and  Aisignees  to  re- 
profits  of  any  lands,  of  which  any  commissioner  acting  in  the  ^  u^of\ 
execution  of  any  such  fiat  as  aforesaid  hath  power  to  make  bankrapt,  of 
disposition  under  this  act,  shall  in  the  meantime  and  until  minioner  has 
auch  disposition  shall  be  made,  or  until  it  shall  be  ascertained  ^^'-^^^^^ 
that  such  disposition  shall  not  be  required  for  the  benefit  of  to  mforce  gotc- 
the  creditors  of  the  person  adjudged  bankrupt  under  the  Sded  to*the  re^ 

fiat,  be  received  by  the  assignees  of  the  estate  of  the  bank*  ▼onion. 

,  This  clause 

rupt,  for  the  benefit  of  his  creditors ;  and  the  assignees  may  to  apply  to  all 

proceed  by  action  of  debt  for  the  recovery  of  such  rents  and  ^^^°^^^/' 
profits,  or  may  distrain  for  the  same  upon  the  lands  subject  lands,  only  to 
to  the  payment  thereof;  and  in  case  any  action  of  trespass  ^{^er  my ' 
shall  be  brought  for  taking  any  such  distress,  may  plead  <^p<Me  of  after 
thereto  the  general  issue,  and  give  this  act  or  other  special  death, 
natter  in  evidence,  and  also,  in  case  any  such  distress  shall 
be  replevied,  shall  have  power  to  avow,  or  make  cognizancsi 
generally,  in  such  manner  and  form  as  any  landlord  may  now 
do  by  virtue  of  the  statute  made  in  the  eleventh  year  of  the 
reign  of  his  Majesty  King  George  the  Second,  intituled  <^  An  ^^  Oeo,2.  c  19. 
aet  for  the  more  eflbctnal  securing  the  payment  of  rents  and 
*  preventing  firauds  by  tenants,"  or  by  any  other  law  or  statute 
now  in  force,  or  hereafler  to  be  made  for  the  more  effectually 
recovering  of  rent  in  arrear ;  and  such  assignees,  and  their 
bailiffi,  agents,  and  servants,  shall  also  have  all  such  and  the 
same  remedies,  powers,  privileges,  and  advantages  of  plead-< 
ipg,  avowing,  and  making  cognixance^  and  be  entitled  to  the 
satne  costs  and  damages,  and  the  same  remedies  for  the  re- 
covery thereof,  as  landlords,  their  bailiffs,  agents,  and  ser- 
Tsnts,  are  now,  or  hereafter  may  be,  by  law  entitled  to  have 
whan  rent  is  in  arrear ;  and  such  assigiiees  shall  also  have 
the  same  power  and  authority  of  enforcing  the  observance  of 
all  covenants,  conditions  and  agreements,  in  respect  of  the 
lands  of  which  such  commissioner  as  afiaresaid  hath  the 
power  of  disposition  under  this  act  and  in  respect  of  the 
rents  and  profits  thereof,  and  of  entry  into  and  upon  the 
same  lands  for  the  non-observance  of  any  such  covenant, 

y  t2 
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condition,  aild  agreement,  and  of  expelling  and  amoving 
therefrom  the  tenants  or  other  occupiers  thereof,  and  therehy 
determining  and  putting  an  end  to  the  estate  of  the  persons 
who  shall  not  have  observed  such  covenants,  conditions,  and 
agreements,  as  the  bankrupt  would  have  had  in  case  be  had 
not  been  adjudged  a  bankrupt ;  provided  always,  that  this 
clause  shall  apply  t6  all  lands  held  by  copy  of  court  roU,  but 
shall  only  apply  to  those  lands  of  any  other  tenure,  which 
any  commissioner  acting  in  the  execution  of  any  such  fiat  as 
aforesaid  may  have  power  to  dispose  of  under  this  act  after 
the  bankrupt's  decease. 


All  the  provi-         LXVIII.  And  be  it  further  enacted,  that  all  the  provisions 
in^renrd  to*^    ^^  ^^^^  ^^^  contained  for  the  benefit  of  the  creditors  of 

Unkrapts  shall   persons,  who,  under  such  fiats  as  aforesaid,  shall  be  adjudged 
apply  to  their  •      » 

lands  in  Ireland,  bankrupts  afler  the  thirty-first  day  of  December  one  thou- 


sand eight  hundred  and  thirty-three^  and  for  the 
in  consequence  of  bankruptcy  of  voidable  estates  created  by 
them,  shall  extend  and  apply  to  the  lands  of  any  tenure  in 
Ireland  of  such  persons,  as  fully  and  effectually  as  if  this  act 
had  throughout  extended  to  the  lands  of  any  tenure  in  Ire- 
land ;  saving  always  the  rights  of  the  King's  most  excellent 
Majesty,  his  heirs  and  successors,  to  any  reversion  or  re« 
mainder  in  the  Crown  in  lands  in  Ireland. 


Deads  lelatine 
to  the  lands  of 
bankrupts  in 
Ireland  to  be 
inrolled  in  the 
court  of  Chan- 
cery there. 


LXIX.  Provided  always,  and  be  it  further  enacted,  that 
in  all  cases  of  bankruptcy,  every  deed  of  disposition  under 
this  act  of  lands  in  Ireland  by  any  commissioner  acting  ifi 
the  execution  of  any  such  fiat  as  aforesaid,  and  also  every 
deed  by  which  the  protector  of  a  settlement  of  lands  in  Iie«- 

*  ■ 

land  shall  consent,  shall  be  inrolled  in  his  Majesty's  high 
court  of  Chancery  in  Ireland,  within  six  calendar  months 
afU^r  the  execution  tliereof,  and  not  in  his  Majesty's  high 
court  of  Chancery  in  England. 


The  previous  LXXI.  And  be  it  further  enacted,  that  lands  to  be  sold, 

om!!? Varia-     ^J^^t^^^  freehold  or  leasehold,  or  of  any  other  tenure,  whether 
tions,  to  aoply     the  money  arising  from  the  sale  thereof  shall  be  subject  to 

be  invested  in  the  purchase  of  lands  to  be  settled,  so  that 
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any  person,  if  the  lands  were  purchased,  would  have  an  tenurotobe 
estate  tail  therein,  and  also  money  subject  to  be  invested  in  lold.  where  the 
the  purchase  of  lands  to  be  settled,  so  that  any  person,  if  the  Erobjart  to*be^ 

lands  were  purchased,  would  have  an  estate  tail  therem,  »«▼«? «1  in  the 

--  '  purchaM  of 

shall  for  all  the  purposes  of  this  act  be  treated  as  the  lands  landt  to  be  en- 

to  be  purchased,  and  be  considered  subject  to  the  same  ^^'m^yii 
estates  as  the  lands  to  be  purchased  would,  if  purchased,  lubject  to  be 
have  been  actuaUy  subject  to :  and  all  the  previous  clauses  manner. 
in  this  act,  so  far  as  circumstances  will  admit,  shall,  in  the 
case  of  the  lands  to  be  sold  as  aforesaid  being  either  freehold 
or  leasehold,  or  of  any  other  tenure,  except  copy  of  court 
roll,  apply  to  such  lands  in  the  same  manner  as  if  the  lands 
to  be  purchased  with  the  money  to  arise  from  the  sdie  thereof 
were  directed  to  be  freehold,  and  were  actually  purchased 
and  settled ;  and  shall,  in  the  case  of  the  lands  to  be  sold  as 
aforesaid  being  held  by  copy  of  court  roll,  apply  to  such 
lands  in  the  same  manner  as  if  the  lands  to  be  purchased 
with  the  money  to  arise  from  the  sale  thereof  were  directed 
to  be  copyhold  and  were  actually  purchased  and  settled; 
and  shall,  in  the  case  of  money  subject  to  be  invested  in  the 
purchase  of  lands  to  be  so  settled  as  aforesaid,  apply  to  such 
money  in  the  same  manner  as  if  such  money  were  directed  to 
be  laid  out  in  the  purchase  of  freehold  lands,  and  such  lands 
were  actuaUy  purchased  and  settled ;  save  and  except  that 
in  every  case  where  under  this  clause  a  disposition  shall  be 
to  be  made  of  leasehold  lands  for  years  absolute  or  deter- 
minable, so  circumstanced  as  aforesaid,  or  of  money  so  dr- 
(iumstanced  as  aforesaid>  such  leasehold  lands  or  money  shall^ 
as  to  the  person  in  whose  favour  or  for  whose  benefit  the 
disposition  is  to  be  made,  be  treated  as  personal  estate,  and^ 
except  in  case  of  bankruptcy,  the  assurance,  by  which  the 
disposition  of  such  leasehold  lands  or  money  shall  be  effected, 
shall  be  an  assignment  by  deed ;  which  shall  have  no  opera- 
tion under  this  act  unless  inroUed  in  his  Majesty's  high  court 
of  Chancery  within  six  calendar  months  after  the  execution 
thereof;  and  in  every  case  of  bankruptcy  the  disposition  of 
such  leasehold  lands  or  money  shall  be  made  by  the  com- 
nlissioner,  aild  cdmpleted  by  iiirolment  in  the  same  manner 
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as  hereinbefore  required  in  regard  to  lands  not  held  by  copy 
of  court  roU. 

Lands  of  any  LXXII.  And  be  it  further  enacted^  that  so  far  as  regards 

laodTto^e  w'ld   ^7  person  adjudged  a  bankrupt  under  any  such  fiat  as 

where  the  pur-    aforesaid,  the  provisions  of  the  clause  lastly  hereinbefi»re 

chase  money  is  «    *» 

subject  to  be       contained  shall^  for  the  benefit  of  the  creditors  of  the  bank- 

^mlnl^ds  ^P^  ^PP'y  ^  ^^  ^^  Ireland  to  be  sold,  whether  heehM, 
to  be  entailed,     or  leaseh<^d,  or  of  any  other  tenure,  where  the  money  arising 

undCT  thereon-  ^'^^  ^^  ^^  thereof  shall  be  subject  to  be  inyested  in  the 
trol  of  a  courtof  purchase  of  lands  to  be  settled,  so  that  the  bankrupt,' if  the 
land,  subject  to  Isnds  were  purchased,  would  have  an  estate  tail  therein,  and 
be  invested  in  j^^  ^  money  under  the  control  of  any  court  of  equity  in 
besubject  to  this  Irehmd,  or  of  or  to  which  any  individttals  as  trustees  may  be 
baokrui^        possessed  or  entitled  in  Ireland,  and  which  shall  be  subject 

to  be  invested  in  the  pordiase  of  lands  to  be  settled,  so  that 
the  bankrupt,  if  the  lands  were  purchased,  would  have  an 
estate  tail  therein  as  fully  and  effectually  as  if  this  act  had 
throughout  extended  to  Ireland ;  provided  alwaysi  that  every 
deed  to  be  executed  by  any  oonunissioner  or  protector,  in 
pursuance  of  this  clause,  in  regard  to  lands  in  Ireland  to  be 
so  sold  as  aforesaid,  shall  be  inrolled  in  his  Majesty's  h^h 
court  of  Chancery  in  Irdand  within  six  calendar  months  after 
the  execution  thereof;  and  every  deed  to  be  executed  by  any 
commissioner  or  protector,  in  pursuance  of  this  clause^  ia^ 
regard  to  money  subject  to  be  invested  in  the  purchase  of 
lands  to  be  so  settled  as  afbrt8aid>  shall  be  inroUed  in  his 
Majesty's  high  courtof  Chancery  in  England*  within  six 
calendar  months  after  the  execution  thereof,  and  not  in  his 
Majesty's  high  cotut  of  Chancery  in  Irdand :  saving  always 
the  rights  of  the  King's  most  excellent  Miyesty,  his  heirs  and 
successors,  to  any  reversion  or  retnaindet  in  the  Crown  in 
lands  m  Ireland  to  be  sold. 
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CASES  IN  THIS  VOLUME, 


AND  TO  THOSE 


KELATING  TO  BANKRUPTCY  COjNTAINED  IN  THE  FOLLOWING 

CONTEMPORANEOUS  REPORTS. 


3  Bam.  and  Adolphus,  parts  2,  3,  4, 5. 
4 parts  1, 2, 3. 

9  fiiogham,  parts  3, 4, 6, 6. 
10       I  ptito  1  and  3. 

4  Blig|iN*S.pwt4. 

6  ■  parti  l»a,3. 

5  Caniogton  and  Payne,  parts  2  and  3. 
2  Cromptoii  and  Jenris,  parts  3  and  4. 

1  Crompton  and  Meeson*  parts  1, 2, 3, 4. 
1  Montagu  and  Bligh^  parts  1, 2, 3. 
1  Moody  and  Robinson,  palrt  2. 


1  Moore  and  Scott/  per  tot. 
2 per  tot. 

3  ■     ■    ■  part  1. 

1  Nevile  and  Manning,  parts  1, 2, 3. 
2 parts  1  and  2, 

2  Russell  and  Mylne,  part  1. 
5  Russell,  part  2. 

4  Simons,  per  tot. 

2  Tyrwhitt,  parts  3  and  4. 

3  parte  1  and  2. 

» 

1'  Younge,  parts  4  and  5. 


ACCEPTANCE  OF  LEASE. 
A  coach-maker  who  was  tenant  from 
year  to  year  of  certain  premises^ 
and  had  aoTeral  eoadiea  on  hire, 
became  bankrupt^  and  his  assig- 
nees entered  upon  the  premises  to 
keep  the  coaches  in  repair^  in  pur- 
suance of  the  bankrupt's  Contracts. 
In  August  the  bankrupt's  effects 
were 'sold  and  the  key  of  the  pre- 
mises delivered  td  the  bankrupt,  I 


but  the  assignees  paid  the  rent  up 
to  the  Michaelmas  following.  In 
an  action  by  the  landlord  for  a 
quarterns  rent,  due  the  Christmas 
following :— Held,  that  the  assig- 
nees were  liable.  Ansell  v.  Rob" 
son^  1832.     2  Cromp.  &  J.  GlO. 

ACCIDENT. 

Where,  from  unavoidable  accident, 
the  Commissioners  are  prevented 
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from  meeting  to  take  the  bank- 
rupt's last  examination!  the  Court 
will  appoint  another  day  for  that 
purpose.  Ex  parte  fVil$(m.  St  Dea. 
&  Chit.  d88. 

ACCOMMODATION  BILL. 

Ste  Ex  parte  Lafbre$t,  2  D.  &  Chit. 

199. 

An  accommodation  indoner  is  a  per- 
son liable  to  pay  the  bill  for 
the  party  accommodated;  against 
whom,  therefore,  if  he  become 
bankrupt,  such  indorser,  though 
not  tailed  on  to  pay  the  bill  till 
after  the  bankruptcy,  may  prove 
the  amount  under  section  52  of 
6  6.  4.  c.  16.  And  the  bankrupt 
being  discharged  from  any  suits 
for  the  amount  by  his  certificate, 
is,  in  an  action  on  the  bill,  a  com- 
petent witness  for  such  indorser. 
Bamt  V.  Dodgm,  9Bbg.  653.  S.  C. 
2  Moore  &  S.  777. 

ACCOUNT. 

Although  an  audit  meeting  has  closed, 
and  the  assignees'  accounts  are  then 
settled,  the  Commissioner  at  any 
future  meeting  has  power  to  exa- 
mine the  assignees  as  to  monies 
received  before  and  not  included 
in  such  accounts,  and  to  reinves- 
tigate those  accounts  generally,  if 
need  be.  In  te  Jppkgatk.  %  Dea. 
&  Chit.  101. 

A  bankrupt's  pass  book  delivered  to 
his  customer^  in  which  there  are 
entries  on  one  side  only,  is  not 
evidence  of  a  settled  account  be- 
tVireen  the  parties,    although  tlife 


customer  keeps  the  book^  without 
making  any  objection  to  the  entries 
contained  in  it.  Ex  parte  B4aidU'' 
son.    2  Dea.  &  Chit.  534. 

An  assignee  was  removed  and  or- 
dered to  account.  Pending  that 
order,  the  new  assignee  petitioned 
for  the  taxation  of  the  bill  of  the 
solicitors  employed  by  the  dis- 
charged assignee,  and  that  they 
might  be  ordered  to  accc^hnt  for 
money  charged  to  have  been  im- 
properly received  by  them  with 
the  privity  of  the  former  assig- 
nee:— ^Held,  that  the  petition  was 
premature  during  the  pendency 
of  the  former  order;  but  the  Court 
retained  it,  under  the  circum- 
stances, until  the  result  of  the 
pending  account  was  known.  Ex 
parte  Carter,    ft  Dea.  &  Chit.  626. 

ACQUIESCENCE. 
See  also  Consskt. 

A  bankrupt  who  had  never  surren* 
dered,  was  restrained  by  order  from 
proceeding  in  actions  against  the 
assignees  and  a  purchaser  under 
the  commission,  to  try  its  validity, 
after  long  acquiescence,  and  acts  of 
co-operation  in  the  proceedings 
^consequent  upon  the  commission^ 
done  by  him  or  imder  his  autho- 
rity. 1^  parte  Hornby,  1832,  1 
Mont.  &  B.  1. 

If  a  creditor  petition  to  supersede, 
or  that  the  assignees  be  removed, 
and  the  supersedeas  is  refused,  but 
the  assignees  are  removed,  upon 
tile  petitioner's  counsel  undertak- 
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log  that  the  petitioner  should  prove, 
the  creditor  cannot  appeal  aa  to 
the  Buperaedeas.  Ex  parte  Green, 
ISSi.    1  Mont.  &  B.  90. 

ACT  OF  BANKRUPTCY. 

And  see  Relation. 

The  declarations  of  a  trader  made 
shortly  after  an  absence^  are  not 
admissible  to  prove  such  absence 
an  act  of  bankruptcy.  .  Lees  v. 
Morton.  1  Mood.  &  R.  210.  But 
see  Es  parte  Palmer.  1  Dea.  & 
Chit.  373, 374. 

Semble,  that  a  breach  of  an  appoint- 
ment by  a  trader  tp  call  at  his  cre- 
ditor's house  to  pay  a  debt^  is  not 
an  act  of  bankruptcy.     Ibid. 

To  substantiate  an  act  of  bankruptcy 
against  a  trader,  evidence  was 
given  of  his  having  caused  himself 
to  be  denied  to  creditors^  when  he 
was  at  the  same  time  seen  conceal- 
ing himself  in  a  retired  part  of  the 
shop.  The  judge  told  the  jury, 
that  if  the  bankrupt  had  kept  his 
house,  or  had  wilfully  secluded 
himself  for  the  purpose  of  avoiding 
his  creditors,  or  had  removed  him- 
self from  that  part  of  the  house 

/  where  he  had  been  accustomed  to 
be  found,  to  a  more  retired  part, 
Where  he  could  not  so  readily  be 
teen  by  his  creditors,  with  intent 
to  avoid  them,  he  thereby  com- 
mitted an  act  of  barkruptcy: — 
Held,  that  this  direction  was  proper. 
Key  V.  Shaw.    1  Moore  &  S.  462. 

The  xtitte  (allure  to  keep  an  appoint- 


ment, made  with  a  creditor,  is  not 
an  act  of  bankruptcy.  Ibid.  S»  C. 
8  Bing.  320. 

A  commission  of  bankrupt  issued 
against  an  infant  upon  a  debt  con- 
tracted, and  an  act  of  bankruptcy 
committed,  during  his  minority,  is 
absolutely  void;  and^  if  the  assig- 
nees have  reason  to  know  that  he 
intends  to  set  up  his  infancy^  it  is 
not  necessary  for  him  to  give  them 
the  notice  required  by  the  90th 
section  of  the  statute  6  G.  4.  c.  16, 
that  he  intends  to  dispute  the  pro- 
ceedings under  the  commission. 
Belton  V.  Hodges.  2  Moore  &  S. 
496.  S.  C.  9  Bing.  365. 

A  trader  abstaining  from  going  to  a 
particular  pbice  through  the  ap- 
prehension of  process  (whether 
such  apprehension  be  well  founded 
or  not),  thereby  '*  absents  himself 
with  intent  to  delay  his  creditors/' 
and  commits  an  act  of  bankruptcy* 
Robson  V.  RoUs.  %  Moore  &  Scott, 
786.  S.  C.  9  Bing.  648. 

According  to  the  practice  of  the  In- 
solvent Debtors'  Court,  the  peti- 
tion of  the  insolvent  is  signed  by 
him  in  prison,  and  there  delivered 
to  the  provisional  assignee  of  the 
Court: — Held,  that  the  petition  is 
not  tiled,  within  the  meaning  of 
the  13th  section  of  the  statute  of 
7  Geo.  4.  c.  57 i  so  as  to  constitute 
an  act  of  bankruptcy,  until  it 
reaches  its  final  destination, — the 
custody  of  the  proper  officer  in 
the  office.     GarUck   v.  Songster, 
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t  Moore  &  Scott,  68.  5.C.  9Bing. 
46. 


A  trader^  being  prcMed  for  payment 
^  of  a  debt  by  the  attorney  of  a  ere- 
ditOTy  promised  to  give  bim  a  secu- 
rity on  the  following  day;  instead 
of  which  he  left  his  place  of  resi- 
dence, and  immediately  afterwards 
gave  security  to  another  creditor, 
a  relation.    On  his  return  home, 
at  the  expiration  of  nearly  a  month, 
the  attorney  of  a  former  creditor, 
in  the  course  of  a  conversation, 
asked  him  what  security  he  had 
given  his  relation;   to  which  he 
replied,   <*  he  did  not  know  :'*— 
Held,  that  the  declarations  of  tlie 
debtor  in  that  conversation  were 
admissible  in  evidence  to  support 
an  alleged  act  of  bankruptcy  in 
giving  the  securities  to  his  relation, 
by  way  of  fraudulent  preference, 
and  to  show  the  conduct  of  the 
party  giving    them;    although  it 
was  objected  that  the  conversation 
took  place  in  the  absence  of  the 
person   to   whom     the  securities 
were  given,  and  at  too  great  a  dis- 
tance of  time  (a  month)  from  tlie 
completion    of   that    transaction. 
Ridley  v.  Gyde»   2  Moore  &  Scott, 
448.     S.  C.  9  Bing.  849. 

Though  a  concerted  commission  or 
fiat  in  bankruptcy  is  protected  by 
l&  2  WiU.  4.  c.  56.  s.  42,  a  con- 
certed act  of  bankruptcy  is  still  a 
nullity.  Marshall  v.  Barkworth, 
1  Nevfle  &  Mann.  279. 


ACTIONS. 
EyAuigiua* 

Where  the  drawet  of  a  bill  of  ex- 
change deposits  it  with  a  creditor, 
giving  him  authority  to  receive  the 
proceeds,  and  apply  them  in  aqpe- 
dfied  way, — if  the  creditor,  after 
an  act  of  bankruptcy  by  audi 
drawer,  gives  up  the  original  bill 
to  the  acceptor  (taking  another  bill 
in  lieu  of  it)  this  is  a  conversion  by 
the  creditor,  and  the  ass^nees  of 
the  drawer  may  support  trover. 
Bjobson  V.  RoUi.  1  Mood.  &  R. 
238. 

An  official  assignee  must  be  joined 
in  an  action  brought  by  the  other 
assignees.  But  where  his  name 
was  omitted  in  the  declaratioo,  the 
Court  allowed  it  to  be  amended  by 
inserting  his  name.  Baker  y.Neme. 
d  Tyr.  28^. 

The  assignee  of  an  insolvent  cannot 
recover  in  an  action  conmienced  by 
him,  as  assignee,  before  theass^- 
ment  executed  to  him,  thoii|^  it 
be  executed  before  the  trial,  but 
not  before  the  dedaration.  £a»- 
rence Y.Miller.    2 Mood.  &M. 97. 

The  defendant  held  premises  under 
a  lease  from  one  /.  H,  at  a  certain 
rent;  and  entered  into  an  agree- 
ment with  one  N,  for  the  sale  of 
all  the  household  furniture  &c., 
dn  the  premises  for  a  certain  sum, 
to  be  paid  by  instalments,  cove- 
nanting^ on  payment  of  the  whole 
of  the  porcfaflse  mooey^  l»dcnise 
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the  premises  to  J/^  for  25  yean; 
the  lease  to  coDtain  the  like  cofe- 
nants  on  the  part  of  N.y  as  were 
oontained  in  the  lease  under  which 
the  defiendant  held*    The  agree- 
ment abo  contained  a  covenant 
that  N.  should  in  the  meantime, 
asid  until  such  lease  should  be 
granfced,  pay  the  rent  and  perform 
aH  the  covenants  which  would  be 
to  be  performed  by  hin^y  in  case 
die  lease  was  actually  granted ;  with 
a  power  of  distress  for  nonpayment 
of  the   rent.      N,  was  let    into 
immediate  pooacosioH   under  this 
agreement,  and  paid  rent.    The 
defendant  neglecting  to  satisfy  the 
rent  due  to  the  superior  landlord^ 
the  latter  distrained  and  sold  the 
goods  of  N.: — ^Held,  that  the  in- 
jury resulting  to  N.  from  the  dis- 
trcfss,  gave  a  right  of  action  to  his 
assignees  appointed  under  a  com- 
•  mission  subsequently  issued  against 
him.    Hancock  v.  Cigfin.   1  Moore 
&  Scott,  521.  5.  C.  8  BiDg.  S6S. 

A»  hired  a  phaeton  from  JB.,  and  let 
it  to  die  defendant,  by  whom  it 
was  damaged.  B.  repaired  it,  and 
afterwards  proved  for  the  amount 
of  the  repairs  under  a  commission 
of  bankrupt  issued  against  A.  Ko 
dividend  was  paid  under  AJb  oom- 
missioa: — Held,  that  the  assignees 
of  Afi?ere  entitled  to  maintain  an 
action  against  the  defendant  for  the 
breadi  of  his  implied  contract  to 
use  the  carriage  in  a  moderate  and 
a  proper  manner;  but  for  nomi- 


nal damages  only-— there  being  no 
proof  that  the  estate  of  A.  was 
ever  likdy  to  pay  any  dividend. 
Porter  Y.Vorky.  2  Moore  &  Scott, 
141.    5.  C.  9  Bing.  93. 

Where  the  assignee  of  a  bankrupt 
is  removed,  and  a  new  one  ap- 
pointed, qtugre,  whether  a  party 
having  money  in  his  hands  which 
he  received  on  account  of  the  bank- 
rupt's estatCi  in  the  character  of 
i^;ent  to  the  late  assignee,  be  liable 
in  assumpsit  for  money  had  and 
received  to  the  use  of  the  newly 
appointed  one?  But,  the  former 
assignee  being  insane  when  the 
money  was  receivedi  Heldy  that 
such  receiver  was  liable  at  all 
events,  for  he  could  not  be  the 
agent  of  an  insane  person,  and 
therefore  held  the  property  as  a 
mere  stranger.  Stead  v,  Tkamton^ 
3  Bam.  &  Adol.  357. 

Against  Assignee. 
A  tradesman  undertook  to  do  work 
upoii  an  article  delivered  to  him 
for  a  person  to  whom  he  was  in* 
debtedt  and  it  was  agreed  that  the 
work  should  be  paid  for  in  ready 
money.  He  afterwards  became 
bankrupt:— Held,  that  the  act 
6  Geo.  4*  c  16,  s.  50.,  (which  pro^ 
vides  for  the  setting  off  of  cross 
denuilids  where  there  has  been 
mutual  credit  between  the  bank- 
rupt and  a  party  claiming  on  his 
estate,)  did  not,  in  this  case, 
rendet   the    assignees   liable   m 
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trover  for  refusing  to  deliver  sach 
article  to  the  creditor  on  his  of- 
fering to  set  off  the  price  of  the 
work  against  his  own  demand. 
Clarke  v.  Fell.  4  Bam.  &  Adol 
404. 


Bff  BankrtqU. 

Where  a  hankrupt  petitions  to  super- 
sede, and  at  the  same  time  brings 
an  action  against  the  petitioning 
creditor  to  try  the  validity  of  the 
fiat,  he  must  elect  which  remedy 
he  wiU  pursue.  Ex  parte  Drake. 
%  Dea.  &  Ch.  91.    Vide  post. 

Where  a  hankrupt  petitions  to  super- 
sede, and  brings  an  action  at 
the  same  time  to  dispute  the 
bankruptcy,  the  Court  declined 
compelling  him  to  elect  which 
proceeding  he  would  continue, 
but  ordered  that  the  petition  should 
stand  over  until  the  result  of  the 
action  was  known.  Ex  parte 
Chambers,  ft  Dea.  &  Ch.  372. 
Vide  ante, 

Ih  an  action  for  maliciously  suing 
out  a  commission,  it  is  not  suffi- 
cient to  prove  merely  that  the 
commission  was  superseded;  for 
a  supersedeas  may  proceed  upon 
dtrict  legal  grounds,  and  does  not, 
therefore,  furnish  evidence  of  die 
want  of  probable  cause.  Hay  v. 
Weakley,  5  Car.  &  P.  361. 

Where  parties  have  become  bank- 


rupt in  France,  but  have  been 
reinstated  in  their  afikirsby  a  «off^ 
cordai,  it  is  not  necessary  in  an 
action  brought  by  them  for  money 
due  to  them  before  their  bank- 
ruptcy, to  prove  that  they  have 
performed  their  part  of  the  etm- 
cordai;  but  they  should  show  that 
the  action  is  brought  with  the 
assent  of  the  Commissionersnamed 
therein.  Orr  v.  Bramih  ^  Car.  & 
P.  414. 


AgaJmH  Bankrupt. 

By  6  Geo.  4.  c.  16.  s.  126.,  a  certi- 
ficated bankrupt  may  plead  his 
bankruptcy  to  any  action  for  a 
debt  which  was  provable  under 
the  commission.  Robertson  ▼. 
Score.    3  Barn.  &  Adol.  338. 


Semble,  that  6  Geo.  4.  c  16.  s.  127.» 
extends  to  cases  where  the  former 
bankruptcy  and  certificate  were 
anterior  to  the  statute :  but.  Held, 
that  that  section,  where  applicable^ 
does  not  entitle  a  creditor  to  pro- 
ceed against  the  bankrupt  after  a 
second  certificate,  for  a  debt  which 
he  might  have  proved  under  the 
commission.  Robertson  v.  .Score, 
1832.     3  Bam.  &  Adol.  338. 

The  statute  6  Geo.  4.  c.  16.  A  12?., 
which  vests  in  assignees  the  futmre 
effects  of  a  bankrupt  who  had 
before  been  bankrupt,  or  taken 
the  benefit  of  an  insolvent  afet. 


Aiwnmstrator. 
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and  bas  not  paid  15$.  jn  the  pound 
under  the  sulMequent  commisBion, 
does  not  apply  to  a  bankrupt  who 
bad  obtained  his  certificate  under 
aucb  subsequent  commission,  be- 
fore that  statute  passed;  and 
therefore,  where  A.^  after  being 
discharged  under  an  insolvent  act, 
had  a  commission  of  bankrupt 
issued  against  lum,  and  obtained 
his  certificate  before  the  passing 
of  6  Geo.  4.  c.  16.,  but  did  not 
pay  15#.  in  the  pound,  and  he  was 
afterwards  sued  on  a  bond  exe- 
cuted before  his  discharge  under 
the  insolvent  act,  but  not  inserted 
in  his  schedule,  it  was  held,  that 
his  certificate  did  not  bar  the 
action.  Carew  v.  Edwards f  1832. 
4  Barn.  &  Adol.  S5l. 

ADMINISTRATOR. 

An  administrator,  having  received 
assets  of  the  intestate,  converted 
tbem  to  his  own  use,  and  became 
bankrupt  before  he  had  exhi- 
bited an  inventory,  or  made  his 
account,  pursuant  to  the  bond 
given  under  the  statute  of  distri- 
butions, 22  Car.  2.  c.  10.,  and 
before  any  decree  to  pay  or  de- 
liver the  residue  to  the  next  of 
kin  was  obtained.  The  Ecclesi- 
astical Court  discharged  him  from 
the  suit  there,  he  having  obtained 
his  certificate  as  a  bankrupt:— 
Held,  that  his  malfeazance,  in  con- 
verting to  his  own  use  the  in- 
testate's assets,  so  that  they  were  ^ 
entirely  lost  to  his  estate,  was  a 


I 


breach  of  the  clause  of  the  con- 
dition "well  and  truly  to  admi- 
nister* them;  and  consequently 
that  the  surety  in  the  administra- 
tion bond  was  liable  for  the  ftill 
amount  of  the  money  misapplied. 
Arckhuhop  of  Canterbury  v. 
RoberUon.    S  Tyrw.  390. 

ADMISSION  OF  DEBT* 

A  fiat  was  sued  out  on  the  7th  June 
by  an  attorney  against  his  debtor, 
for  the  amount  of  his  bill  of  tests, 
and  the  bankrupt  was  shortly  after- 
wards discharged  under  the  in- 
solvent act,  having  inserted  the 
amount  of  the  attorney's  bill  in 
his  schedule.  The  bankrupt  passes 
his  last  examination ;  and  on  the 
4th  December  petitions  for  an 
order  to  tax  the  attorney's  bill, 
with  a  view  of  superseding  the 
fiat,  on  the  ground  of  the  insufii- 
ciency  of  the  petitioning  creditor*s 
debt:  Held,  that  the  bankrupt 
could  not,  after  Ijring  by  so  long, 
and  after  his  previous  admission  of 
the  debt,  apply  for  such  an 'order. 
Ex  parte  OtngeU.  2  Dea.  &  Chit. 
546. 

ADJOURNED  EXAMINATION. 

Semble.  This  Court  has  no  power  to 
commit  on  an  adjourned  examina- 
tion from  before  one  Commissioner. 
In  re  Heath.  13  Dea.  &  Chit  £14. 
S.  C.  1  M.  &  B.  1844 

ADJOU RNMENT  OF  HEARING. 
Where  a  party,  on  the  hearing  of  a 
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petition,  inakes  use  of  an  affidavit 
to  prove  his  caie«  the  Court  will 
not,  because  the  affidnvit  does  not 
go  ftr  enough  for  his  purpose, 
adjourn  the  hearing  of  the  petition 
to  a  future  day,  to  enable  him  to 
examine  the  deponent  vivft  voce, 
unless  the  other  party  ocmsents  to 
such  adjournment ;  for  the  depo- 
nent ought  to  have  been  in  attend- 
ance, if  it  was  likely  that  his 
personal  examination  would  be 
necessary.  Ex  parte  Dickenson. 
%  Dea.  &  Chit  520. 

ADJUDICATION,  STAYING. 

Adjudication  stayed,  on  aflUavit 
that  the  party  owed  no  debt  to  the 
petitioning  creditor,  and  had  not 
committed  an  act  of  bankruptcy. 
Ex  parte  Fletcher.  %  Dea.  &  Chit. 
90. 

ADVERTISEMENT,  STAYING. 

Advertisement  in  Gasette  not  post- 
poned to  give  effect  to  compromise, 
where  commission  is  not  disputed. 
Re  Hamhden.  2  Dea.  &  Chit.  £09. 

Where  the  person  against  whom  a 
fiat  is  issued  applies  to  the  Court 
for  a  fliispehsion  of  the  advertise- 
ment in  the  Gasette,  and  swears 
positively  that  he  owes  no  debt  to 
the  pietitioning  creditor,  it  is  not 
necessary  that  the  Court  should 
inspect  the  proceedings;  In  re 
Fletcher.    %  Dea.  &  Chit.  317. 

Where  a  trader  against  whom  a  fiat 


issues,  swears  that  he  owes  no 
debt  to  the  petitioning  creditar, 
and  has  committed  no  aet  of 
bankruptcy,  the  Comrt  will  abiy 
the  advertisement  in  the  Gaiette ; 
it  fartkrif  if  diere  does  not  appear 
to  be  adear  debt  and  act  of  bank- 
ruptcy on  the  proceedings.  Ex 
parte  Fletcher,  ft  Dea.  &  Chit 
S27. 

The  publication  of  the  advertisement 
of  a  bankruptcy  will  not  be  post- 
poned, although  a  large  majority 
of  the  creditors  consent.  Ex  parte 
Raffenstem,  1832.  1  Mont.  &.  B. 
84. 

The  advertisement  will  not  be  stayed 
if  the  requisites  are  sufficient 
Ex  parte  Edwards,  IS3S.  1  Mont 
&  B.  255. 

AFFIDAVIT. 

Where  the  bankrupt*s  certificate  has 
been  stayed  at  the  instance  of 
creditors,  who  afterwards  with- 
draw their  opposition,  to  it,  and 
appear  by  counsel  to  consent 
to  its  allowance,  the  Court  will 
allow  the  certificate,  without  the 
usual  explanatory  affidavit  of  the 
absence  of  collusion.  In  re  Hall. 
%  Dea.  &  Chit  44. 

Adjudication  stayed,  on  affidavit  that 
the  party  owed  no  debt  to  the 
petitioning  creditor,  and  had  not 
committed  an  act  of  bankruptcy. 
Ex  parU  Fletcher.  12  Dea.  &  Chit 
90. 
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AffidaTitsnot  referred  for  imperti* 
nenoe  till  hearing  of  petition.    Ex 
parte  Amshf,     2  Dea.   &  Chit 
119. 

What  affidavit  necessary  of  resi- 
dence of  creditors  to  annul  town 
flat  and  issue  a  country  one.  Ex 
parte  Leonard.  %  Dea.  &  Chit. 
182. 

Where  documents  are  referred  to  in 
an  affidavit,  it  does  not  give  the 
other  'side  an  absolute  right  to 
their  production,  but  it  is  a  matter 
for  the  discretion  of  the  Court. 
Motion  for  this  purpose,  before 
hearing  petition,  refused  with  costs. 
Ex  parte  Amsby,  2  Dea.  &  Chit. 
192. 

An  affidavit,  though  not  filed,  may 
be  read,  upon  an  undertaking  to 
file  it.  Ex  parte  Baker,  2  Dea. 
&  Chit  S62. 

Upon  an  affidavit  being  taken  off 
the  file  for  scan4al,  the  solicitor 
who  filed  it  is  liable  for  all  costs 
and  expenses  as  between  solicitor 
and  client.  Ex  parte  Wake^  1 
Moat  &  B.  259. 

AGENT. 

The  charge  of  10#.  per  cent,  for 
commission  besides  the  legal  in- 
terest, on  a  loan  of  money,  is  not 
usurious,  if  it  is  referable  to  trou- 
ble and  expense  bonA  fide  incur- 


red by  Ae  lender;  although  he 
may  not  be  a  banker,  or  a  person 
engaged  in  trade,  or  although  the 
money  lent  is  his  own,  and  not 
that  of  other  persons.  Ex  parte 
Gwyn.    2  Dea.  &  Chit.  12. 

A  summary  application  being  made 
against  three  attomies,  jointly,  to 
pay  over  to  the  assignees  a  sum 
of  money  which  they  had  received 
as  the  bankrupt's  solicitors  under 
an  order  of  the  Court  of  Chan- 
cery:— Held,  not  sustainable,  as 
they  were  not  all  ooUectively  at- 
tomies of  this  court  QtMere, 
whether  such  an  order  would  have 
been  made,  if  they  had  been  all 
attomies  of  this  Court.  Ex  parte 
Hicks.  2  Dea.  &  Chit  678,  S.  C. 
1  M.  &  B.  256. 

Where  the  assignee  of  a  bankmpt  is 
removed,  and  9,  new  one  appoint- 
ed. Quare^  whether  a  party  hav- 
ing money  in  his  hands  which  he 
received  on  account  of  the  bank- 
rupt's estate,  in  the  character  of 
agent  to  the  late  assignee,  be 
liable  in  assumpsit  for  money  had 
and  received,  to  the  use  of  the 
newly  appointed  one?  But,  the 
foitner  assignee  having  been  insane 
when  the  money  was  received: — 
Held^  that  such  receiver  was  liable 
at  all  events ;  for  he  could  not  be 
the  agent  of  an  instoe  person, 
and  therefore  held  the  property 
as  a  mere  stranger.  Stead  v. 
Thornton,     3  Bam.  &  Adol.  d57. 
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See  Bankrupts'  Aliowamce. 


ANNUITY. 
See  alto  Valuation  of  Annuity. 

Where  a  testator  bequeaths  the  whole 
of  his  property  to  trustees^  for  the 
payment  of  an  annuity^  and  other 
purposes,  and  the  trustees  become 
bankrupt)  the  trust  fund  must  be 
set  apart  for  the  payment  of  the 
whole  annuityi  without  regard  to 
the  interests  of  the  persons  en- 
titled to  the  residue.  Ex  parte 
RothweU.    %  Dea.  &  Chit.  54)2. 

An  annuity  granted  by  A*  to  B*  was 
secured  by  a  covenant  by  C,  a 
surety,  to  pay  the  annuity  in  case 
A,  made  de&ult,  and  by  a  judg- 
ment for  2,100/*  entered  up 
against  A.  and  C«  The  annuity 
remained  unpaid  from  January 
1823,  A,  having  left  the  country, 
and  in  February  1824  C.  became 
bankrupt,  and  afterwards  obtained 
his  certificate.  C.  having  died, 
J?«  filed  a  bill  to  have  the  arrears 
of  the  annuity  paid  out  of  his  real 
and  personal  estates : — Heidi  that 
neither  the  value  of  the  annuity 
nor  the  sum  due  on  the  judgment 
was  provable  under  C's  commis- 
sion^  and  therefore  that  his  cer- 
tificate was  not  a  bar  to  the  plain- 
tiff's demand.  Johnton  v.  Comp- 
tan.    4  Sim.  37, 


A,  granted  an  annuity  to  B,,  and 
covenanted  to  charge,  any  pro- 
perty that  he  might  become  pos- 
sessed of  at  his  wife's  death,  either 
under  her  will  or  otherwise,  with 
the  payment  of  the  annuity.  A. 
became  bankrupt,  and  afterwards 
obtained  his  certificate,  and  then 
his  wife  died,  having,  under  a 
power  in  her  settlement^  be- 
queathed to  him  an  annuity  of 
700/.  A»  was  decreed  to  execute 
a  proper  deed  to  charge  the  an- 
nuity of  700/.  with  payment  of 
the  annuity  granted  to  B.  Lfde 
V.  Mynn.  4  Sim.  505, 

I  ANNULLING  FIAT. 

See  also  Petition  to  annul. 

What  affidavit  necessary  of  residence 
of  creditors  to  annul  town  fiat  and 
issue  a  country  one.  Ex  parte 
Leonard,     ft  Dea.  &  Chit  182. 


APPEAL  TO  LORD  CHAN- 
CELLOR. 

An  appeal  to  the'  lord  chancellor 
from  the  Court  of  Review  does 
not  lie,  whiere  the  point  deter- 
mined is  a  mere  matter  of  fact ; 
but  only  where  it  involves  a  matter 
of  law  or  equity,  or  is  connected 
with  the  refusal  or  admission  of 
evidence.  Therefore,  where  the 
question  is  merely  whether  a  party 
is  or  is  not  a  trader,  this  is  not 
the  subject  of  an  appeal.  Ex 
parte  HinUm.    2  Dea.  &  Chit.  407. 
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An  appeal  pending  is  not  a  sufB- 
dent  ground  for  staying  proceed- 
ings; more  especially  when  it  is 
plain  that  the  appeal  is  brought 
for  the  purpose  of  delay.  Ex 
parte  HhUm,  2  Dea.  &  Chit. 
407. 

Upon  an  appeal  in  bankruptcy  the 
appellant  is  entitled  to  begin.  Ex 
parte  Belcher^  1833.  1  Mont.  & 
B.  286. 

If  a  creditor  petition  to  supersede, 
or  that  the  assignees  be  removed, 
and  the  supersedeas  is  refused, 
but  the  assignees  are  removed, 
upon  the  petitioner's  counsel  un- 
dertaking that  the  petitioner  should 
prove,  the  creditor  cannot  appeal 
as  to  the  supersedeas.  Ex  parte 
Oreen,  IS32.    1  Mont.  &  B.  90. 


APPEARANCE  BY  COUNSEL. 

Where  an  attestation  was  in  the  fol- 
lowing form,  *'  signed  by  the  peti- 
tionersy  A,  B.  aod  C.  P.,  in  the 
presence  of  T,  S.  acting  as  solici- 
tor for  A.  T,f  solicitor  for  the  pe- 
titioners in  this  matter/'  and  it 
appeared  that  A.  T,  was  not  a  so- 
licitor of  this  Court :  semble,  never- 
theless, that  the  attestation  was 
good,  the  petitioners  having  ap- 
peared by  counsel.  Ex  parte  Tan- 
ner, 1833.  2  Dea.  8c  Chit.  563. 
S.  C.  1  M.  &  B.  390. 

VOL,  lU 


APPOINTMENT  OF 
TRUSTEES. 

See  Trustees. 


APPROPRIATION  OF 
PAYMENTS. 

Where  there  was  a  running  cash  and 
bill  account  between  the  bankrupt 
and  a  banking  company,  who  were 
under  considerable  advances  to 
him,  but  part  of  these  advances 
arose  out  of  illegal  transactions; 
and  the  bankrupt  from  time  to 
time  deposited  bills  and  made 
payments  without  any  speciBc 
appropriation,  or  any  settled  ac- 
count between  him  and  the  bank- 
ers:— Held,  that  the  payments 
must  be  appropriated  in  reduction 
of  the  earlier  items  of  the  account, 
and  of  the  legal,  and  not  the  ille- 
gal, part  of  the  demand.  Ex  parte 
Randieson,  183!^.  2  Dea.  &  Chit. 
534. 


ASSIGNOR  AND  ASSIGNEE. 

Where  a  creditor,  after  the  issuing  of 
the  fiat,  assigns  his  debt,  this  does 
not  give  the  assigpsee  a  right  to 
prove  it,  but  merely  a  right  to  call 
upon  the  assignor  to  prove  the 
debt,  as  a  trustee  for  the  assignee. 
Ex  parte  Dickenson,  1832.  ft  Dea. 
&  Chit.  520. 
z  z 


07  i  MsignecM* 

ASSIGNEES. 

And  see  Actions — Bankrupt  Trus- 
tee— Sheriff — Trover. 

Where  one  of  three  assignees  de- 
clines to  act ;  the  two  acting  as- 
signees should  join  in  the  petition 
for  a  new  choice ;  or,  if  one  only 
presents  the  petition,  it  should  be 
served  upon  the  other  acting  as- 
signee. Ex  parte  Harris.  2  Dea. 
&  Chit.  4. 

Where  a  creditor  addresses  a  written 
request  to  assignees,  in  general 
terms,  to  pay  "  the  dividends 
made  on  the  bankrupt's  estate,*'  to 
A,  B.,  the  assignees  are  justified 
in  paying  subsequent  dividends  to 
A.  B*,  until  they  baye  notice  from 
the  creditor  that  ,he  has  revoked 

.  y^.  6/o^thority.  Ex  parte  Bright. 
2  Dea.  &  Chit.  8, 

The  assignees  are  bound  to  furiiish  a 
creditor,  who  has  prov^di  witb  a 
copy  of  their  accounts,  if  he  offers 
to  pay  the  expense  of  making 
such  copy.  Ex  parte  Aberdeen. 
%  Dea.  &  Chit.  U; 

The  petitioner,  an  equitable  mortga- 
ge^ of  leasehold  property,  ob- 
.tained  an  order  for  a  sale,  at 
which  ^950  was  bid  for  the  mort- 
gaged premises,  but  they  were 
bought  in  by  direction  of  the 
assignees.  The  petitioner  after- 
wards applied  to  the  commis- 
sioners for  another  sale,  but  the 
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order  they  made  being  uiii 
tory  to  him  as  to  the  time  of  sale, 
he  re Aised  to  accept  it  j  and  the 
assignees  afternrards  obtained  an- 
other order,  when  the  highest  bid- 
ding was  only  £650  c — ^Held»  that 
the  petitioner,  by  applying  finr  a 
second  sale,  waived  any  claim 
agaimit  the  assignees  for  tlie  diflfer- 
ence  in  the  amount  of  the  pre- 
mises at  the  first  and  aeopnd  nie ; 
but  that  he  was  entitled  to  be  in- 
demnified from  the  ground-rent, 
and  all  expenses  incurred  since  the 
first  sale.  £x  parU  BaUoek.  S 
Dea.  &  Chit.  60. 

Altliough  aaaudit  meeting  Iwfi  closed, 
and  the  assignees'  accoimU  are 
then  settled,  the  cammissioner,  at 
any  future  m^tipgi  b^s  power  to 
eK^mine  th^  assignees  as  to  moiiies 
received  before  and  not  included 
in  such  accounts,  and  to  reinvesti- 
gate those  accounts  generally,  if 
need  be.  In  re  Applegatk.  ft  Dea. 
&  Chit.  lOU 

Upon  issuing  a  renewed  country 
commission,  it  is  the  duty  of  the 
assignees,  or  their  agent,  (the  so- 
licitor,) to  ascertain  whether  the 
commissioi^eni  ave  able  and  willing 
to  act ;  otherwise  they  are  linble  to 
the  costs  of  a  new  fiat,  if  it  .be 
necessary,  from  inability  or  un- 
willingness to  act  on  the  part  of 
the  commissioners  who  are  named 
in  the  renewed  fiat.  Re  jyiUmMm. 
2  Pea.  &  Chit.  1 1 2. 
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Where  order  of  Court  is  necessary 
to  enable  a  party  to  prove,  he 
cannot  vote  or  sign  certificate ;  for 
instance^  trustees,  executors,  &c. 
Bx  ptarie,  Wyait.  2  Dea.  Bs  Chit. 
211. 

A^  an  assignee,  purchases,  as  trustee 

for  £„   some  shares   which   the 

bankrupt    had   in  certain  mines, 

and,  after  retaining  them  in  that 

character  a  twelvemonth,  re-pur- 

chaset  them  of  B*  for  his  own  use : 

^-*Ueld,  that  the  transaction  was 

voidf  on  the  general  principle  that 

an  assignee  cannot  purchase  any 

part  of  the  bankrupt's  property, 

either  for  himself  or  another ;  and 

.    that  J.  must  be  considered  a  trus- 

.    tee  of  the  shares  for  the  benefit  of 

.    the  general  creditors.     Es  parte 

GryUs.    %  Dea.  &  Chit.  ^90. 

Where  an  equitable  mortgagee  is 
also  an  assignee,  a  solicitor  will  be 
appointed  to  take  the  accounti  and 
conduct  the  sale.  Ex  parte  Lees, 
ft  Dea.  &  Chit.  360. 

Where  the  assignees  refuse  to  bring 
an  action  for  the  recovery  of  pro- 
perty! which  a  creditor  alleges  to 
have  belonged  to  the   bankrupt, 

.  the  Court  will  not  order  a  new 
eleption  of  assignees,  but  will  per- 
mit the  creditor  (o  bring. the  ac- 
tion in  the  name  of  the  assignees, 
upon  entering  into  a  proper  in- 
demnity. Ex  parte  Ryland.  2  Dea. 

.    &  Chit.  992. 


The  solicitor  for  the  petitioning  cre- 
ditor, on  the  commission  being 
superseded,  writes  to  the  bank- 
rupt, I  am  ready  and  hereby  offer 
to  allow  and  pay  the  costs  ^*  in- 
curred by  the  bankrupt,  in  peti- 
tioning for  the  supersedeas  :" — 
Held,  that  the  solicitor  was  per- 
sonally liable  on  this  undertaking, 
and  that  the  bankrupt  might  peti- 
tion for  an  order  on  the  solicitor 
to  pay  the  costs,  notwithstanding 
a  subsequent  commission  had  is- 
sued against  him,  under  which  he 
had  not  obtained  his  certificate; 
his  assignees  disclaiming  all  in- 
terest in  the  matter.  Ex  parte 
Bentley,  IS33.  2  Dea.  &  Chit. 
578. 

An  assignee  was  removed  and  or- 
dered to  account.  Pending  that 
order,  the  new  assignee  petitioned 
for  the  taxation  of  the  bill  of  the 
solicitors  employed  by  the  dis- 
charged assignee,  and  that  they 
might  be  ordered  to  account  for 
money  charged  to  have  been  im- 
properly received  by  them  with 
the  privity  of  the  former  assignee : 
-^Held,  that  the  petition  was  pre- 
mature, during  the  pendency  of 
the  former  order,  but  the  Court 
retained  it  under  the  circuln- 
stances,  until  the  result  of  the 
pending  account  was  known.  Ex 
parte  Carter,  1833.  2  Dea.  & 
Chit.  626.  See  Stead  v.  Thornton, 
3  B.  &  Ad.  357. 

The  Court  will  make  no  order  on  a 
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petition  of  tbe  assignees  to  sell 
any  portion  of  the  bankrupt's 
property  by  private  contracti  it 
being  a  matter  in  wbiob  they  must 
use  their  own  discretion.  Ex 
parte  Hurley ^  18dS.      ft  Dea.  & 

Chitt.  esi. 

Although  a  commissioner  has  no 
power,  under  the  106  th  section 
of  6  G.  4.  c.  16.  to  charge  the 
assignees  with  monies,  which,  but 
for  their  wilful  default,  they  might 
have  received ;  yet  where  he 
charged  them  with  certain  sums 
as  received  **  by  themselves  or 
their  solicitors/'  the  Court  refer- 
red it  back  to  him  to  ascertain 
the  amount  which  the  assignees, 
or  any  person  for  them,  had  re- 
ceived, or  which  but  for  their 
wilful  default  might  have  been 
received.  Ex  parte  Keys  and  Ex 
parte  Weston,  1833,  2  Dea.  & 
Chit.  633. 

A  defendant  became  bankrupt  dur- 
ing the  examination  of  witnesses, 
and  a  supplemental  bill  was  filed 
against  his  assignees: — Held,  that 
the  depositions  taken  after  the 
commission  issued,  and  before  the 
supplemental  cause  was  at  issue, 
could  not  be  read  against  the 
assignees.  Hichens  v.  Cangreve, 
1831.     4  Sim.  420. 

If  a  petitioning  creditor  is  assignee 
and  equitable  mortgagee,  the  pe- 
tition for  a  sale  must  be  served 


on  the  bankrupt  and  a  creditor. 
Re  Parker,  1838.  1  Mont.  8t  B, 
394. 

A  coacbmaker,  who  was  tenant  from 
year  to  year  of  certain  premiaes, 
and  had  several  coaches  on  hire, 
became  bankrupt,  and  his  assign 
nees  entered  upon  the  premises, 
to  keep  the  coadies  in  repair  in 
pursuance  of  the  bankrupt's  con- 
tracts. In  August  the  bankrupt's 
effects  were  sold,  and  the  key 
of  the  premises  delivered  to  the 
bankrupt,  but  the  assignees  paid 
the  rent  up  to  the  Michaelmas 
foUowing.  In  an  action  by  the 
landlord  for  a  quarter's  rent  due 
the  Christmas  following: — Heldt 
that  the  assignees  were  liable« 
Ansellv,  Robson,  1832.  2  Cromp, 
arJ.  610. 

Where  the  assignee  of  a  bankrupt 
is  removed,  and  a  new  one  ap- 
pointed. Qtuere,  whether  a  party 
having  money  in  his  hands,  which 
he  received  on  account  of  th^ 
bankrupt's  estate,  in  the  character 
of  agent  to  the  late  assignee,  be 
liable  in  assumpsit  for  money  had 
and  received,  to  the  use  of  the 
newly  appointed  one?  But  the 
former  assignee  being  insane  when 
the  money  was  received: — ^Held, 
that  such  receiver  was  liable  a( 
all  events;  for  he  could  not  be 
the  agent  of  an  insane  person, 
and  therefore  held  the  property 
as    a  mere    stranger.      Stead  v* 
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Thomtm,  1832.  3  Barn.  &  Adol. 
357.  See  Ex  parte  Carter.  2  Dea. 
&  Chit.  626. 

Where^  in  the  case  of  a  claim  by 
assignees  to  goods  taken  by  a 
sheriff  under  an  execution,  a  she- 
riff obtains  the  benefit  of  the  in- 
terpleading act,  1  &  S  Will.  4. 
c  58*  s.  6.  by  a  rule  calling  on 
the  plaintiffs  in  the  action,  and 
the  assignees  to  appear  and  main- 
tain or  relinquish  their  claims 
thereto,  semble,  the  costs  of  ne- 
cessary  possession  by  the  sheriff 
will  not  be  allowed;  but  he  will 
be  suffered  to  withdraw  from 
possession,  if  the  plaintiffs  do  not 
appear  to  the  rule.  Queerer  If  the 
Court  has  power  to  award  such 
costs.  Field  v.  Cope,  %  Tyrw.  458. 

ASSIGNMENT, 
In  Bankruptcy,  when  Evidence. 
Where  the  bankruptcy  of  a  party  is 
stated  in  an  allegation  in  an  in- 
dictment for  conspiracy,  the  as- 
signment cannot  be  received  as 
evidence  in  support  of  such  alle- 
gation, unless  it  be  proved  by  the 
subscribing  witness.  Rex  v.  Pope, 
1832.     5  Car.  &  P.  208. 

In  Bankruptcy,  what  passes. 
A.  trading  in  London  on  his  sepa- 
rate account,  and  at  Brazil  in  part- 
nership with  B.  and  C,  under  the 
firm  of  A.  8c  Co.,  becomes  insol- 
vent, when  four  of  his  creditors 
are  appointed   inspectors  of  his 


estates,  who  it  was  agreed  should 
receive  the  several  consignments 
and  remittances  expected  from 
the  Brazil  house,  as  trustees  for 
the  persons  to  whom  the  same 
might  ultimately  be  found  to  be- 
long. The  Brazil  house,  igno- 
rant of  A.*8  insolvency,  make 
various  consignments  to  A,,  di- 
recting him  to  sell  them  at  certain 
•  places  abroad,  and  the  proceeds  to 
be  placed  to  the  account  of  the 
Brazilian  house.  These  goods 
are  accordingly  sold  under  the  di- 
rection of  the  inspectors,  and  the 
proceeds  received  by  them.  At 
the  time  of  A,*s  insolvency,  he 
was  under  acceptances  to  the  Bra- 
zilian house  to  a  larger  amount 
than  the  value  of  the  consign- 
ments ;  but  such  acceptances  were 
on  a  general  account,  and  not 
on  the  account  of  any  particular 
consignment  from  the  foreign 
house.  A.  aflerwards  becomes 
bankrupt,  and  a  cession  of  the 
effects  of  the  Brazilian  house  is 
also  made  to  assignees,  according 
to  the  laws  of  Brazil: — Held, 
that  the  assignees  of  the  Bra- 
zilian house,  and  not  the  assig- 
nees of  A.  in  England,  were  en- 
titled to  the  proceeds  of  those 
goods.  Ex  parte  Wucherer.  2 
Dea.  &  Chit.  27. 

W.,  ahorse  contractor,  lets  out  a  cart« 
horse  on  hire  to  N.  8c  Co.  who  have 
it  in  their  possession  more  thaif  a 
twelvemonth,    and    then    become 
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bankrupt : — Held,  fhat  it  does  not 
pass  to  their  assignees,  as  being  in 
their  reputed  ownership.  On  a 
petition  by  the  owner  for  the  re- 
delivery of  the  horse,  and  a  vivd 
.  voce  examination  of  witnesses,  the 
bankrupt  is  an  incompetent  witness. 
Expartt  WigginM.  2  Dea.  &  Ch.  fi69. 
S.  C.  1  Mont.  &  B.  168. 

A  second  commission  of  bankrupt, 
pending  a  first,  is  void,  and  no  rights 
pass  to  the  assignees  under  it. 
NeUon  v.  ChtrrUy  1  Moore  &  S. 
452.     ^.C.  8Bing.  dl6. 

The  defendant  held  premises  under  a 
lease  from  one  J.  H,  at  a  certain 
rent,  and  entered  into  an  agreement 

.  with  one  ^«  for  the  sale  of  all  the 

.  household  furniture,  &c.  on  the 
premises,  for  a  certain  sum,  to  be 

•  paid  by  instalments  ;  covenanting^ 
on  payment  of  the  whole  of  the 
purchase-money,  to  demise  the 
premises  to  ^r  for  twenty^-five 
years ;  the  lease  to  contain  the  like 
covenants  on  the  part  of  N.  as  were 
contained  in  the  lease  under  which 
the  defendant  held.  The  agreement 

.  also  contained  a  covenant  that  N, 
should  in  the  meantime,  and  until 

.  such  lease  should  be  granted,  pay  the- 
rent  and  perform  all  the  covenants 
which  would  be.  to  be  performed 
by  him  in  case  the  lease  was  actually 

^granted ;  with  a  power  of  distress 

.  for  non-payment  of  the  rent.  N. 
was  let  into  immediate  possession 
under  this  agreementj  and  paid  rent. 


The  defendant  neglecting  lO  satisfy 
the  rent  dne  to  the  superior  land- 
lord, the  latter  distraned  and  s«ld 
the  goods  of  N, :— Held,  that  the 
injury  resulting  to  N*  from  the 
distress,  gave  a  right  of  actioa  to 
his  assignees  appohated  under  a 
commission  subsequently  issued 
against  him.  Hancock  v.  C^fyih 
\  Moore  &  S.  521.  S.  C.  8  Bing. 
858. 

By  a  marriage  settlement  certain  lands 
were  conveyed  to  the  trustees  to 
the  use  of  the  husband  for  life, 
with  power  of  appointment  to  male 
,  issue,  remainder  to  the  trustees  to 
preserve  contingent  remainders ; 
remainder,  in  default  of  appoint- 
ment, to  the  sons  sucoessively  in 
tail  general ;  remainder  to  the  right 
heirs  of  the  husband.  Afler  the 
marriage  the  husband  became 
bankrupt,  and  his  lands  were  con- 
veyed by  the  commissioners  to  his 
assignees  by  deeds  of  bargain  and 
sale,  who  afterwards  sold  them, 
subject  to  the  contingencies  in  the 
deed  of  settlement.  The  hasbtnd 
afterwards  executed  a  deed  of 
iqppointm^nt  to  his  son  in  fee,  after 
the  determination  of  his  own  life 
estate  : — Held,  that  the  son  took 
no  estate  under  the  appoitttnRnt, 
but  that,  after  the  marriage  setde-' 
ment,  he  took  as  estate  tail  in  le- 
mainder,  expectant  on  the  deter- 
mination of  the  life  estate  of  his 
father.  Badham  v.  Mor,  1  Moore 
&  S.  U. 
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A^  being  indebteid  to  jB.,  and  B,  to  C, 
Bm  by  letter  requested  A.  to  pay 
C.  ihe  balance  due  to  him  B.  and 
stated  that  C.'s  receipt  should  be 
a  sufficient  discharge,  A.  expressed 
his  assent  to  pay  C.  when  the 
anxnint  of  the  balance  due  to  £. 
was  ascertained.  After  the  balance 
doe  to  H.  was  ascertained,  but  be- 
fore the  amount  wks  paid^  he  be- 
catne  bankrupt  t — Held,  that  his 
assignees  were  not  entitled  to  re- 
cover the  amount  from  A,^  but  that 
he  was  justified  in  paying  it  over 
to  C.  Crowfoot  V.  Gumejff  i  Moore 
&  S.  473.    8.  C.  9  Bing.  372. 

Machinery  affixed  to  the  freehold  of 
iron-works  is  not  considered  to  be 
within  the  order  and  disposition  of 
the  bankrupt  trader,  where,  by  the 
custom  of  the  country,  when  iron- 
works are  let,  such  articles  are 
furnished  by  and  continue  to  be  the 
property  of  the  lessor.  Rt^ord  v. 
Bithop,  1829.     5  Russ.  346. 

A  lease  was  granted  to  ft^.  who  after- 
'  wards  committed  an  act  of  bank- 
ruptcy, and  then  executed  a  deed, 
stating  that  his  name  had  been  used 
in  the  lease  in  trust  for  R,  and  de- 
claring the  trust  accordingly ;  a  bill 
was  filed  on  behalf  of  the  creditors 
of  fT.  under  the  commission,  claim- 
ing the  lease  as  part  of  Us  estate ; 
and  the  Court  directed  an  issue  to 
try  whether  fF,*B  name  was  used  in 
the  lease  as  a  trustee  for  R. : — 
Held^  that  the  issue  was  properly 
directed.    The  jury  having  found 
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a  verdict  in  the  affirmative :— Held, 
that  the  decUration  of  trust  was 
valid,  though  executed  after  bank- 
ruptcy, and  that  the  lease  did  not 
pass  to  fT.'s  assignees.  Gardiner  v. 
Bffwe,  1828.     5  Russ.  258. 


A  tenant  in  fee  of  a  cotton  mill  in 
which  there  was  a  steam-engine, 
boilers,  &c.  mortgaged  the  mill^ 
engine,  boilers,  &c.  to  B.  but  re- 
mained in  possession  until  his 
bankruptcy.  The  entablature  plate 
of  the  engine,  which,  however, 
formed  no  part  of  the  working  ap- 
paratus, was  fixed  to  the  freehold 
of  the  mills,  every  other  part  of  the 
engine  was  secured  by  bolts  and 
screws,  and  might  be  removed 
without  injury  to  the  building : — 
Held,  that  the  steam-engine  was 
not  in  the  order  and  disposition  of 
A.  at  his  bankruptcy.  Hubbard  v. 
Bagshaw,  183.     4  Sim.  326. 

A  tradesitian  undertook  to  do  work 
upon  an  article  delivered  to  him 
for  a  person  to  whom  he  was  in- 
debted, and  it  was  agreed  that  the 
work  should  be  pud  for  in  ready 
money.  He  afterwards  became 
bankrupt :  —  Held,  that  the  act 
6  Geo.  4.  c.  16.  s.  50.  which  pro- 
vides for  the  setting  off  of  cross- 
demands  where  there  has  been 
mutual  credit  between  the  bank- 
rupt and  a  party  claiming  on  his 
estate,)  did  not  in  this  case  render 
the  assignees  liable  in  trover  for 
refusing  to  deliver  such  article  to 
the  creditor  on  his  offering  to  set  oIF 
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the  price  of  the  work  against  his 
own  demand.  Clarke  y.  FeU^  1832. 
4  Bam.  &  Adol.  404. 

After  the  bankruptcy  of  one  of  two 
partners,  the  solvent  partner,  think- 
ing the  firm  capable  of  paying  its 
debts,  continued  the  business,  and 
paid  partnership  money  into  a 
banker's,  to  be  applied  in  discharge 
of  runnmg  bills  of  the  firm,  pay- 
able at  the  bank,  and  it  was  so 
applied : — Held,  that  this  payment 
having  been  made  bond  fide,  and 
without  any  contemplation  of  bank- 
ruptcy by  the  solvent  partner,  was 
valid  at  law.  The  assignees  and 
the  solvent  partner  afterwards 
opened  a  fresh  account  at  the  bank, 
and  paid  in  900/.  to  discbarge  a 
debt  on  the  old  account,  which 
carried  interest.  The  second  part- 
ner then  became  bankrupt : — Held, 
that  the  assignees  of  the  second 
could  not  recover  this  last  sum. 
IVoodbridgev.  Swann,  1838.  4 Barn. 
&  Adol.  638. 

A.i  who  resided  at  Liverpool,  was  in 
the  habit  of  making  consignments 
of  goods  to  B,  his  agent  in  South 
America,  for  sale,  on  the  faith  of 
and  against  which  consignments 
A.  drew  bills  proportioned  to  their 
amount,  to  be  paid  by  the  agent 
out  of  the  proceedsi  and  the  bills 
were  negotiated  by  the  indorse- 
ments of  C,  A.*s  correspondent  in 
in  London.  Some  of  the  bills  so 
indorsed  were  refused  acceptance 


by  the  agent.  C,  on  receiTiiig 
information  that  tbey  had  been  so 
dishonoured,  requested  that  A. 
would  order  his  agent,  in  case  be 
did  not  pay  his,  wtf.*s  drafVs,  imme- 
diately to  hand  over  to  C's  agent 
such  property  as  he  had  of  A.%  of 
an  equivalent  value  to  the  bills 
that  should  not  be  paid  by  him. 
A.  agreed  to  do  so,  but  became 
bankrupt  before  bis  order  to 
transfer  the  goods  readied  Soath 
America : — ^Held,  that  the  bargain 
between  A,  and  C  did  not  operate 
as  a  legal  or  equitable  asaignment 
of  tlie  property  in  A.^s  goods  held 
by  B.  his  agent,  but  that  they  re- 
mained the  property  of  A.  at  the 
time  of  his  bankruptcy,  and  passed 
to  his  assignees.  Caroalko  v.  Bwm, 
1833.     4  Barn.  &  AdoL  382. 

A^.  fa.  was  sued  out  on  a  judgment 
entered  up  under  a  warrant  of  at- 
torney, and  the  sherifT  seized  the 
goods  before  ten  in  the  forenoon  of 
the  13th  August,  and  sold  the  same 
ten  days  afterwards.  On  the  13th 
October  following,  about  noon,  a 
commission  issued  against  the  de- 
fendant, under  which  he  was  de- 
clared a  bankrupt: — ^Held,  1st,  that 
the  seizure  of  the  goods  by  the 
sheriff  was  a  sufficient  ezecatiDg  or 
levying  within  the  meaning  of  diose 
words  in  the  stat.  6  Geo*  4.  c  16. 
s.  81 ;  2dly,  that  more  than  two 
calendar  months  had  elapsed  be- 
tween the  execution  and  the  iasuiag 
of   the  commission;     3dly,   that 
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althongh  the  execution  issued  on  a 
judgment  entered  up  in  pursuance 
of  a  warrant  of  attorney,  yet,  having 
been  executed  more  than  two 
months  before  the  issuing  of  the 
commission,  it  was  protected  by 
s.  81,  and  not  taken  out  of  that 
section  by  the  proviso  in  sect.  108. 
SembUf  that  that  proviso  only  ap- 
plies to  executions  executed  within 
two  calendar  months  befiire  the 
issuing  of  a  commission.  Godson  v. 
Sunciuar^f  18d£.  4  Barn.  &  Adol. 
265. 

If  a  London  banker,  having  a  branch 
bank  at  Edinburgh,  stops  payment 
in  London ;  and  after  the  stoppage, 
but  before  notice,  a  customer  pay 
to  the  agent  at  Edinburgh  bank 
notes  and  cash,  to  be  remitted  to 
London ;  and  at  that  time  the  banker 
is  indebted  to  the  agent,  and  the 
agent  after  the  notice,  in  pursuance 
of  a  special  direction  from  the 
banker^  receive  money  from  other 
agents,  for  the  purpose  of  forward- 
ing to  London ;  and  a  fiat  issue 
against  the  banker,  at  which  period 
the  monies  in  the  hands  of  the 
agent  are  more  than  sufficient  to 
cover  the  amount  due  to  him  from 
the  banker ;  but  the  amount  which 
he  had  at  the  time  of  notice  of  the 
stoppage,  including  the  bank  ndtes^ 
was  insufficient ;  and  the  customer 
require  the  agent  to  return  the 
bank  notes,  which  he  does  not 
comply  with ;  and  the  agent  refuse 
to  pay  any  part  of  the  money  to 


the  assignees;  and  the  Court  of 
Session  in  Scotland  order  the  agent 
to  pay,  without  prejudice,  the  ba- 
lance of  monies,  after  deducting 
in  the  meaniime  the  amount  due  to 
him,  to  the  assignees,  which  he 
does ;  and  afterwards  it  appearing 
dear  that  he  was  not  entitled  to 
retain  any  part  of  the  sum  which 
he  received  from  the  other  agents 
after  notice,  he  pay  to  the  assig- 
nees the  difference  between  the 
sum  paid  to  the  assigpsees  under  the 
order  of  the  Court  of  Session,  and 
the  amount  so  received  from  the 
other  agents : — Ordered,  that  the 
assignees  must  refund  to  the  cus- 
tomer the  amount  paid  in  by  him. 
Affirmed  by  L.  C.  Et  parte  Cvn- 
ningham,  IS9S.  1  Mont.  &B.  269. 

On  the  10th  June,  1830,  W.  R,  mort- 
gaged by  bill  of  sale  to  fV.  8c  Co. 
the  ships  Lady  East,  Pyramus, 
and  Sprightly,  then  being  at  sea. 
The  bill  of  sale  contained  an  assign- 
ment of  the  freight  and  policies. 
On  the  12th  June,  the  said  bill  of 
sale  was  entered  in  the  book  of 
registry.  On  the  18th  October 
the  Sprightly  returned  to  port,  and 
sailed  again  on  the  16th  Novem- 
ber. On  the  7th  January,  1881, 
fV,  JR.  mortgaged  the  same  ships, 
freights,  and  policies  to  the  peti- 
tioners by  bill  of  sale,  containing  a 
recital  of  and  subject  to  the  first 
mortgage ;  on  the  11th  May,  1881, 
the  said  second  biU  was  entered  in 
the  book  of  registry;  on  the  14th 
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June  fF.  JL  became  bankrupt ;  on 
the  seme  day  the  Pyramus  arrived 
from  sea;  and  on  the  15th  July, 
the  Lady  £aat  arrived  from  aea. 
On  the  21»t  June  both  mortgages 
w^e  indoraed  on  the  certificate  of 
the  Pyramua ;  and  on  the  16th  July 
both  mortgages  were  indorsed  on 
the  certificate  of  the  Lady  East. 
The  SfMrigfatley  was  lost  at  sea : — 
Held,  that  the  second  mortgage 
was  valid  as  to  the  interest  in  the 
ships,  freights,  and  policies.  Ex 
parte  JoneSf  1832.  2  Cromp.  8c  J. 
513. 

ASSIGNMENT  OF  PROPERTY. 

Where  a  creditor,  after  the  issuing  of 
the  fiati  aligns  his  debt,  this  does 
.  not  give  the  assignee  a  right  to 
prove  it,  but  merely  a  right  to 
call  upon  the  assignor  to  prove 
tlie  debt,  as  a  trustee  for  the  as- 
signee. Ex  parte  DickensMt  18S2. 
2  Dea.  &  Chiu  520. 

An  equitable  mortgagee  of  two  poii- 
dcs  of  assurance,  which  the  bank- 
rupt had  effected  on  his  own  life, 
writes  to  the  insurance  office,  say- 
ing, "  I  am  holder  of  the  under- 

.  mentioned  policies,"  stating  the 
particulars  of  the  policies  in  ques- 
tion, and  inquiring  what  sum  the 

.office  would  give  if  they  were  de- 
livered up  to  be  cancelled : — Held, 
that  this  was  a  sufficient  notice  to 
the  office  of  a  change  of  ownership. 
Ex  parte  Siright.  2  Dea.  &  Chit. 
S14.  S.  C.  1  Mont.  502.  See  Ex 
parte  Tennyson^  1  M.  &  B.  87. 


The  assignment  of  a  policy  of 
once,  without  notice  to  the  office, 
does  not  prevent  the  operation  of 
the  clause  of  reputed  ownership. 
Ex  parte  Temn^son,  1832.  1  Mont 
k  B.  67. 

^•,  who  resided  at  Liverpool,  was  in 
the  habit  of  making  consignneiits 
of  goods  to  B.,  his  agent  m  Sooth 
America,  for  sale,  on  the  faith  of 
and  against  whadi  oonsigmnciitB  A, 
drew  bills  proportioned  to  difeir 
amount  to  be  paid  by  the  -agent 
out  of  the  proceeds,  and  the  bills 
were  n^otiated  by  the  indorse- 
ments of  C>  AJa  oorrespondeot  in 
London.  Some  of  the  bills  so 
indorsed  wer«  refused  acceptance 
by  the  agent.  CL,  on  receiving 
information  that  they  had  been  so 
dishonoured,  requested  that  A. 
Would  order  his  agent,  in  case  he 
did  not  pay  his,  AJs  drafts  inme- 
diately,  to  hand  over  to  C.*s  agent 
such  property  as  he  had  of  AJ*s 
of  an  equivalent  value  to  the  UHs 
that  should  not  be  paid  by  him. 
As  agreed  to  do  8o>  but  became 
bankrupt  before  his  order  to  tniis- 
fer  the  goods  readied  South  Ame* 
rica :— Held,  that  the  bargain  be- 
tween A.  and  C.  did  not  operate 
as  a  legal  or  equitaUe  aasigninent 
of  the  ^operty  in  A.'%  goods  held 
by  B.,  his  i^ent,  but  that  they 
remained  the  property  of  A*  at 
the  time  of  his  bankruptcy,  and 
passed  to  hjs  assignees.  CmvaOo 
V.  fitfm,  1833.  4  Bara.  &  Add. 
SS2. 
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A.f  a  fthip-ownert  aMigned  to  B.  the 
freight  earned  and  to  be  earned  by 
one  of  his  ahipS)  and  afterwards 
chartered  ]ier  to  C.  for  a  Toy  age  to  S. 
The  outward  freight  Was  paid  to  A. 
before  the  ship  sailed.     The  char- 
ter*partj  aflerwards  was  delivered 
to  fi.   by  A.'n  directioui  and  B. 
gav«  notioa  of  the  assignment  to 
C.     Afterwards,  but  before   the 
ship  returned)  A,  became  bank- 
rupt:— Held,  that  the  homeward 
iVeight  was  not  in  A,*n  order  and 
disposition  at  his  bankruptcy,  and 
thefefote  that  B»  was  entitled  to  it. 
Douglas  T.  AiiMf//,  1881.     4  Sim. 

A  ship'-owner  assigned  fifteen^six- 
teenths  of  a  ship  to  his  creditor,  in 
trust  to  sell  and  retain  his  debt, 
and  afterwards  became  bankrupt. 
The  ship  was  afterwards  sold  : — 
Held,  that  tlie  creditor  must  bear 
his  proportion  of  the  seamen'^ 
wages  and  other  expenses  on  ac- 
count of  the  ship.  Douglas  v. 
Russell,  1881.    4  Sim.  588. 


AUCTION  DUTY. 

In  an  action  at  the  suit  of  the  king 
against  an  anetbneer,  upon  the 
bond  giten  to  make  returns  of 
sales  by  auctton,  held  upon  de- 
'  murrer  to  the  surrejoinder,  that 
'  an  estate  wliicb  has  been  mort- 
giiged  by  ft  person  who  has  be- 
come bankrupt,  and  is  sold  by 
auction  by  direction  of  the  as- 
signees^ and  with  the  eoncmrrence 


of  trustees  appointed  to  sell  the 
estates  to  discharge  incumbrances, 
&c.,  or  with  the  consent  of  the 
mortgagees,  is,  by  the  stat.  6  Geo. 
4.  c.  16.  s.  98.  exempt  from  the 
auction  duty.  AH.  Qen.  y-  Win- 
Stanley,  1881.    5  Bli<  N.  S.  180. 

BANKRUPT. 

See  also  CEfttiFicATE-^DESoaiPTiON 
OF  Bakkrupt. 

Court  will  not,  under  any  circum- 
stance, before  hearing,  order  bank- 
rupt to  give  security  for  costs. 
Motion  for  it  refused,  with  costs, 
to  be  set  off  against  those  due 
from  bankrupt.  Ex  parte  Munk, 
2  Dea.  &  Ch.  120. 

If  the  bankrupt  refuses  to  join  in  the 
conveyance  of  any  part  of  his  es- 
tate, the  Court  will  make  an  order 
for  him  to  do  so,  under  the  6  Geo. 
4.  c.  16.  s.  78.  Ex  parte  Jackson, 
S  Dea.  &  Ch.  458. 

A  sumfnary  application  being  made 
against  three  attornies,  jointly,  to 
pay  over  to  the  assignees  a  sum 
of  money  which  they  had  received 
as  the  bankrupt's  solicitors,  under 
an  order  of  the  Court  of  Chah- 
cery  : — Held,  not  sustainable,  as 
they  were  not  all  collectively  at- 
tornies of  this  court.  Qucere, 
whether  such  an  order  would  have 
been  made  if  they  had  been  all 
attornies  of  this  court.  Ex  parte 
Hicks,  1888.  2  Dea.  &  Chit.  579, 
S.  C.  1  M.  &  B.  256. 
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The  solicitor  for  the  petitioning  cre- 
ditor, on  the  eommisBion  being 
saperseded,  writes  to  the  bank- 
rupt, '<  I  am  ready  and  hereby 
offer  to  allow  and  pay  the  costs" 
incurred  by  the  bankrupt  in  pe- 
titioning for  the  supersedeas:" — 
Held^  that  the  solicitor  was  per- 
sonally liable  on  this  undertaking, 
and  that  the  bankrupt  might  pe- 
tition for  an  order  on  the  solicitor 
to  pay  these  costs,  notwithstand- 
ing a  subsequent  commission  had 
issued  against  him,  under  which 
he  had  not  obtained  his  certificate, 
his  assignees  disclaiming  all  in- 
terest in  the  matter.  Ex  parte 
Bentky,  1833.  %  Dea.  &  Chit. 
578. 

On  the  hearing  of  a  petition  to  re- 
verse the  adjudication,  the  bankrupt 
is  entitled  to  have  copies  of  the  de- 
positions, to  enable  him  fairly  to  dis- 
pute the  bankruptcy.  Ex  parte 
Jackson,  1833.  2  Dea.  &  Chit. 
601.    S.  C.  1  M.  &  B.  394. 

• 

Costs  will  not  be  given  against  a 
bankrupt  upon  petition  to  annul 
a  fiat.  Ex  parte  Heath,  183S. 
1  Mont.  &  B.  116. 

The  wife  of  a  convicted  felon  sen- 
tenced to  transportation  beyond 
seas  for  the  term  of  fourteen  years, 
but  removed  to  and  confined  on 
board  one  of  the  hulks  in  this 
country}  is  liable  to  be  made  a 
bankrupt,  if  she  trade  on  her  own 


account,  although  she  is  in  the 
habit  of  visiting  her  husband,  and 
holding  communications  with  him 
during  his  confinement.  Eg  parte 
Franks,  I  Moore  &  Scott,  1. 

A  general  release  by  a  creditor  to  a 
bankrupt  is  not  sufficient  to  ren- 
der the  bankrupt  a  competent 
witness  for  the  creditor,  where  the 
result  of  his  testimony  would  give 
the  creditor  a  right  to  prove  under 
the  commission.  The  creditor 
ought  also  to  give  a  release  to  the 
assignee  of  all  claim  on  the  bank- 
rupt's estate,  and  the  bankrupt 
ought  to  release  his  claim  to  the 
surplus.  Penrpnan  v.  SteggaU, 
8  Bing.  369.  S.  C.  1  Moore  &  S. 
540. 

BANKRUPT'S  ALLOWANCE, 

Where  bankrupt's  estate  is  exactly 
sufficient  to  pay  10s.  in  the  pound, 
he  is  not  entitled  to  5  per  cent 
allowance:  and  dividend  being 
declared^  he  cannot  claim  any  al- 
lowance out  of  it.  Ex  parte  Pe- 
theridge.  2  Dea.  &  Chit.  137. 
S,C.  IM.  &B.  161. 

One  of  two  assignees  admits  in  the 
audit  paper,  previous  to  adividend, 
that  a  certain  sum  was  reaerved  by 
the  assignees^  applicaUe  to  future 
claims^  The  bankrupt,  on  a  peti- 
tion for  his  allowance  after  the 
death  of  this  assignee,  is  entitled 
to  an  inquiry  whether  any  part  of 
that  sum  ever  came  to  the  hands 
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of  the  surviving  assignee.  Ex 
parte  Coombes,  St  Dea.  &  Chit. 
319. 

BANKRUPT'S  COMPETENCY 
AS  WITNESS. 

The  bankrupt's  affidavit  in  support 
of  the  respondent's  case  is  ad- 
missible in  evidence,  notwithstand- 
ing he  has  previously  made  one 
in  support  of  the  petition.  But 
when  the  party  is  dead,  who  could 
best  have  answered  such  Affidavit, 
the  bankrupt's  all^ations^  uncor- 
roborated, will  not  go  for  much. 
Ex  parte  Owynn.2  Dea.  &  Chit. 
12. 

On  a  petition  by  assignees  to  super- 
sede a  commission,  the  bankrupt's 
affidavit  is  admissible  to  show  that 
the  commission  was  fraudulently 
concerted.  Ex  parte  Bellwood, 
2  Dea.  &  Chit.  37. 

W>  a  horse  contractor,  lets  out  a  cart 
horse  on  hire  to  N»  and  Co.  who 
have  it  in  their  possession  more 
than  a  twelvemonth,  and  then 
became  bankrupt:  Held,  that  it 
does  not  pass  to  their  assignees,  as 
being  in  their  reputed  ownership. 
On  a  petition  by  the  owner,  for 
the  re-delivery  of  the  horse,  and  a 
vivA  voce  examination  of  witnesses, 
the  bankrupt  is  an  incompetent 
witness.  Ex  parte  Wiggins.  % 
Dea.  &  Chit.  269.  S.  C.  1  Mont. 
&  B.  168. 

BANKRUPT'S  EXAMINATION. 
The  bankrupt's  examination  cannot 


be  read  as  evidence  against  a 
third  party  who  had  no  power  of 
cross-examining  him.  Notice  of 
reading  also  necessary.  Ex  parte 
Amshy,  2  Dea.  &  Chit.  212. 

Sembie»  A  bankrupt  is  bound  to 
disclose  his  property  although  an 
indictment  is  pending  against  him 
for  concealing  it,  &c.,  and  although 
his  answer  may  tend  to  criminate 
him.  Cross,  J.  dubitante.  In  re 
Heath.  2  Dea.  &  Chit.  214.  S.  C. 
1  M.  &  B.  184. 

A  bankrupt  is  bound  to  disclose  his 
property,  although  his  answer  may 
tend  to  convict  him  of  concealing 
his  effects.  In  re  Peaks,  2  Dea. 
&  Chit.  226.  S.  C.  1  M.  &  B. 
215. 

A  bankrupt  is  bound  to  answer 
touching  his  estate,  although  his 
answer  may  tend  to  convict  him  of 
perjury  on  a  former  occasion,  and 
of  concealing  his  effects.  Cross,  J. 
dissent,  on  the  ground  of  the  as- 
signees' motive  in  putting  the 
question.  In  re  Smith.  2  Dea. 
&  Chit.  230.  S.  C.  1  M.  &  B. 
203. 

Where,  from  unavoidable  accident^ 
the  Commissioners  are  prevented 
from  meeting  to  take  the  bank- 
rupt's last  examination,  the  Court 
will  appoint  another  day  for  that 
purpose.  Ex  parte  Wilson,  2  Dea. 
&  Chit.  388. 
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Where  a  bankrupt  hat  sold  goodf  to 
a  party  for  a  price  considerably 
lower  than  what  he  gave  for  them, 
the  purchaser,  when  summoned 
before  the  Commiisioner  for  ex- 
amination, is  bound  to  answer  the 
question  **  to  whom  did  you  sub- 
sequently sell  these  goods  ;*'  for 
it  materially  concerns  the  estate  of 
the  bankrupt,  to  ascertain  whether 
the  sale  by  him  was  bond  jide. 
In  re  Folk,    2  Pe^.  &  Chit.  415. 

BANKRUPT  EXECUTOR. 

Bankrupt  executor  ordered  to  prove 
against  his  own  estate,  and  the 
assignees  to  pay  the  dividends  into 
the  hands  of  the  Accountant* 
general,  to  the  credit  of  a  cause 
pending  for  the  administration  of 
assets.  Ex  parte  Caiman flSSS,  S 
Den.  &  Chit.  584. 

BANKRUPT'S  SURRENDER. 

Where  a  bankrupt  omits  to  surrender 
.  within  the  given  time,  the  Court 
will,  under  some  circumstances, 
appoint  a  fresh  meeting  to  take 
his  surrender.  Ex  parte  Jeffreys, 
2  Dea.  &  Chit.  SQ. 

Before  the  bankrupt  petition!  to 
supersede,  he  must  surrender  to 
the  fiat,  notwithstanding  he  pre- 
sents the  petition  previous  to  the 
expiration  of  the  42  days.  Ex 
parte  Drake.  %  Dea.  &  Chit 
91. 


Although  the  adjudication  has  been 
reversed,  a  creditor  has  no  right 
to  the  annulling  the  flat,  even  on 
a  petition  presented  before  the 
42d  day,  if  up  to  the  hearing  of 
the  petition  the  bankrupt  has 
never  surrendered.  Ex  forte 
Clarke.  «Dea.&Chit.  194.  i9.  C. 
1  M.  &  B.  879. 

A  bankrupt  who  had  never  surren- 
dered, was  restrained  by  order  ftom 
proceeding  in  aetioas  agwnstthe 
assignees  and  a  purehaaer  under 
the  commission,  to  try  its  validity, 
after  long  acquiescence,  and  acts  of 
co-operation  in  the  proceedings 
consequent  upon  the  commission, 
done  by  him  or  under  his  autho- 
rity. Ex  parte  Hornkf^  1882. 
1  Mont.  &B.  1. 

The  Court  refused  to  supersede  a 
commission  upon  consent,  as  one 
of  the  bankrupts  had  not  aurren- 
deredi  but  superseded  e&  to  the 
bankrupt  who  had  surrendered. 
Ex  parte  Knowbot^  1888.  1 
Mont,  &  B.  416. 


BANKRUPT  TRUSTEE. 

Where  a  trustee  becomes  bankrupt, 
a  new  one  may  be  appointed,  on 
petition,  without  any  reference  to 
the  master;  although  the  bank- 
rupt had  DO  portion  of  the  trust 
property  in  his  hands.  Ex  parte 
B^ery^  1888.  2  Dea.  &  Chit 
576. 
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Bankrupt  trustee  ordered  to  be  re- 
moved, and  to  convey  the  trust 
property  to  a  new  trustee,  unde' 
the  79th  section  of  the  Bankrupt 
Act ;  but  no  necessity  for  the  as- 
signees to  join  in  the  conveyance. 
E»  parie  Pmnter^  18dd.  fi  Dea. 
&  Chit.  4184, 


3ILLS  OF  EXCHANGE. 

See  alio  Aocoicmodation  Bill*^ 
Caoss  Bills. 

A.  discounu  for  K.  &  Co.,  who  after- 
wards become  bankrupt,  three  bills 
drawn  by  K.  &  Co.,  on  D.  and  S, 
One  of  the  bills  becomes  due  be- 
fore the  bankruptcyy  and  the  two 
others  afterwards;  none  of  them 
are  paid  by  the  a^oeptors,  and  A. 
gives  OP  notice  toK*&  Co.  of  their 
di^boiviur: — Held,  that  A.  could 
not  prove  the  first  bill,  but  might 
prove  the  iwQ  others,    X*.  &  Co. 
also  sent  to  A.  fiv.e  other  bills 
drawn  by  them  on  D.  and  S.,  and 
received  from  him,  in  return,  his 
acceptances  fi>r  the  precise  amount, 
which  they  discounted  with  their 
own  bankers,  but  none  of  which 
being  paid  by  A»  (wbp  beeiM»e 
bankrupt  himself  before  they  fell 
due)    they  were    proved   by   the 
holders  under  £.  &  Co.'s  commis- 
aiqn,  A*  having  never  negotiated 
the  five  bills  sent  him  by  K,6l 
Co.:— Heldf   that  bis   assignees 


could  not  prove  them  under  K,  & 
Co.'s  eommission.  Es  parte  S(h 
larte.    2  Dea.  8e  Chit.  261. 

Where  the  drawer  of  a  bill  of  ex- 
change deposits  it  with  a  creditor, 
giving  him  authority  to  receive  the 
proceeds,  and  apply  tliem  in  a 
specified  way,  if  the  creditor,  after 
an  act  of  bankruptcy  by  such 
drawer,  gives  up  the  original  bill 
to  the  acceptor,  (taking  another 
bill  in  lieu  of  it,)  this  is  a  conver- 
sion by  the  creditor,  and  the  assig- 
nees of  the  drawer  may  support 
trover.  Jioftaon  v.  RoUa.  I  Mood. 
&  R.  288. 


BILL-BROKER. 

The  charge  of  1 0«.  per  cent,  for  eom- 
mission, besides  the  legal  interest 
on  a  loan  of  money,  is  not  usuri- 
ous, if  it  is  referable  to  trouble 
and  expense  bondjide  incurred  by 
the  lender ;  although  be  may  not 
be  a  banker,  or  a  person  engaged 
in  trade ;  or,  although  the  mouey 
lent  is  his  own^  and  not  that  of 
other  persons.  Ex  parte  GwfUf 
2  Dea,  &  Chit,  12. 

A  bill^rbroker,  in  order  to  get  a  bill 
discounted  at  4  per  cent*  takes 
upon  himself  the  reyponsibili^  of 
indorser,  aqd  charges  his  princi- 
pal 5  per  cent,  discount,  which  is 
the  lowest  sum  at  which  he  could 
have  done  the  busiqess,  except  for 
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hb  indonement :— Held»  that»  al- 
though he  eUk)  charged  10«.  per 
cent  for  hif  trouble,  &c«9  it  was 
not  usury,  and  that  he  was  entided 
to  do  BO  for  his  dd  credere  commis- 
8ion«  Ex  parte  Cram,  %  Dea.  & 
Chit  240. 

BOND. 

A  bankrupt,  previous  to  his  bank- 
ruptcy, gave  a  bond  to  trustees  for 
the  payment  of  5000/.  and  interest^ 
as  a  provision  for  his  daughter  on 
her  marriage.  The  trustees  having 
proved  the  amount  under  the  com- 
mission, a  petition  was  presented 
to  expunge  the  proof,  the  bank- 
rupt alleging  that,  when  the  bond 
was  given,  it  was  understood  be- 
tween him  and  the  obligees,  that  ic 
was  only  to  be  available  in  the 
event  of  the  success  of  a  certain 
speculation: — Held,  that  such  pa- 
rol evidence  was  not  admissible  to 
control  the  absolute  effect  of  the 
bond.  Ex  forte  Morky»  2  Dea. 
&  Chit  50. 

B.  and  C.  being  indebted  to  A.,  give 
a  joint  and  several  bond.  A. 
takes  (as  part  of  the  same  se- 
curity) a  joint  warrant  of  attorney, 
and  enters  up  a  joint  judgment. 
B.  and  C.  become  bankrupt: — 
Held,  that  the  bond  is  merged  in 
the  judgment,  and  that  A,  can 
only  prove  against  the  joint  estate 
of  B.  and  C.    Ex  jforte  Christy. 


2  Dea.  &  Chit  155.    S,C.  1  M. 
&  B.  352. 

CERTIFICATE. 

See  also  Masters'  Certificatb. 

Where  the  bankrupt's  certificate  has 
'been  stayed  at  the  instance  of 
creditors,  who  afterwards  with- 
draw their  opposition  to  it  and 
appear  by  counsel  to  consent  to  its 
allowance,  the  Court  will  allow  the 
certificate,  without  the  usual  ex- 
planatory affidavit  of  the  absence 
of  collusion.  In  re  Hall,  2  Dea. 
&  Chit.  44. 

It  is  no  objection  to  the  proof  of  a 
debt  under  a  third  oommiaaion, 
that  the  creditor  might  have  proved 
it  under  the  second  tMimmiasion, 
under  which  the  bankrupt  has  ob- 
tained his  certificate,  if  die  bank- 
rupt has  not  paid  15t.  in  the 
pound  under  the  second  commis- 
sion* Ex  parte  MorUy.  It  Dea, 
&  Chit.  45. 

Where  order  of  Court  is  necessary  to 
enable  a  party  to  prove,  he  cannot 
vote  or  sign  certificate;  for  in- 
stance, trustees,  executors,  fro. 
Ex  parte  Wyatt.  2  Dea.  &  Chit 
211. 

A  power  of  attorney  from  a  creditor  re- 
siding abroad  to  sign  the  bankrupt's 
certificate,  is  sufficiently  authen- 
ticated  by  the  attestation  t>f  a 
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notary  publici  without  any  affida- 
vit to  verify  the  signature^  Ex 
parte  Myers,  2  Dea.  8c  Chit. 
406. 

A  power  of  attorney  to  sign  a  bank- 
rupt's certificate,  executed  by  a 
creditor  resident  abroad,  is  suffi- 
ciently authenticated,  if  attested 
by  the  British  consul.  Ex  parte 
WiUamon,  1833.  2  Dea.  &  Chit. 
^85.     S.  C.  1  M.  &  B.  257. 

A*  granted  an  annuity  to  B.,  and 
covenanted  to  charge  any  pro- 
perty that  he  might  become  pos- 
sessed of  at  his  wife's  death,  either 
under  her  wiU  or  otherwise,  with 
the  payment  of  the  annuity.  A, 
became  bankrupt,  and  afterwards 
obtained  his  certificate,  and  then 
his  wife  died,  having,  under  a 
power  in  her  settlement,  be- 
queathed to  him  an  annuity  of 
700/.  A,  was  decreed  to  execute 
a  proper  deed,  to  charge  the  an- 
nuity of  700/.  with  payment  of 
the  annuity  granted  to  B,  Lyde 
V.  Mynn^  1881.    4  Sim.  505. 

An  annuity  granted  by  A,  to  B,  was 
secured  by  a  covenant  by  C,  a 
surety,  to  pay  the  annuity  in  case 
A,  made  default,  and  by  a  judg  • 
ment  for  2,100/.  entered  up  against 
A*  and  C  The  annuity  remained 
unpaid  firom  January  1828,  A. 
having  left  the  country ;  and  in 
February  1824,  C.  became  bank- 
rupt, and  afterwards  obtained  his 
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certificate.  C.  having  died,  B, 
filed  a  bill  to  have  the  arrears  of 
the  annuity  paid  out  of  his  real 
and  personal  estates : — Held,  that 
neither  the  value  of  the  annuity, 
nor  the  sum  due  on  the  judgment, 
was  provable  under  C's  com- 
mission, and  therefore,  that  his 
certificate  was  not  a  bar  to  the 
plaintifTs  demand.  Johnson  v« 
Compton^  1880.     4  Sim.  87. 

By  a  discharge  under  the  insolvent 
debtors'  act,  debts  contracted  by 
the  wife  of  the  insolvent  dum 
sola  are  extinguished,  and  do  not 
revive  against  her  upon  the  de^th 
of  the  husband.  Lockwood  v, 
Salter.    2  Nev.  &  M.  255. 

That  which  is  called  '<  the  separate 
property  of  the  wife,"  consisting 
of  property  in  which  the  legal 
ownership  is  in  others,  though 
held  for  her  benefit,  cannot,  in  a 
court  of  law,  afiect  the  operation 
of  the  discharge  of  the  husband 
under  tlie  insolvent  debtors'  act^ 
or  of  his  bankruptcy  and  certi- 
ficate, in  extinguishing  the  ante- 
nuptial debts  of  the  wife.  If  it 
could,  the  existence  of  such  pro- 
perty should  be  replied  specially 
to  a  plea  setting  up  such  dis- 
charge, 8rc.,  but  would  form  no 
objection  to  such  a  plea  on  de- 
murrer.   Ibid, 

A,,  being  a  joint  surety  with  B.  for 
C,  is  compelled  to  pay  the  debt 
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after  the  bankruptcy  of  B.  The 
certificate  of  B.  is  do  answer  to 
the  action  of  A»  for  contribution. 
Clements  v.  itongley*  ft  Nevik  & 
M.  269. 

It  is  a  good  answer  to  a  plea  of 
bankruptcy,  that  the  certificate 
was  obtained  liy  fraud,  though  the 
enactment  to  that  efiect,  5  Geo, 
2,  c.  30.  s.  7.  is  not  repeated  in 
6  Geo.  4.  c.  16.  Home  v.  Ion, 
1832.    4Bam.  &  Adol.  78. 

By  6  Geo.  4.  c.  16.  s.  127.  if  a  trader 
has  been  bankrupt  before,  and 
does  not  pay  I5s.  in  the  pound 
under  the  second  commission,  his 
person  only  is  protected  by  the 
certificate,  and  his  future  effects 
vest  in  the  assignees.  Robertson 
V.  Score,  1832.  2  Barn.  &  Adol. 
338. 

The  Signature,  by  power  of  attorney, 
to  a  certificate,  admitted,  although 
the  power  was  not  strictly  formal. 
Ex  parte  Wilkinsan,  1833.  1  Mont. 
&  B.  257. 

The  statute  6  Geo.  4.  c.  16.  s.  127. 
which  vests  in  assignees  the  fu- 
ture effects  of  a  bankrupt,  who  had 
before  been  bankrupt,  or  taken 
the  benefit  of  an  insolvent  act, 
and  has  not  paid  I5s.  in  the  pound 
under  the  subsequent  commission, 
does  not  apply  to  a  bankrupt  who 
had  obtained  his  certificate  under 
such  subsequent  commission,  be- 
fore   that   statute   passed;     and 


therefi^re,  where  A.,  after  being 
discharged  under  an  insolvent  act, 
had  a  commission  of  bankrupt 
issued  against  him,  and  obtained 
his  certificate  before  the  passing 
of  6  Geo.  4.  c.  16.,  bot  did  not  pey 
IBs.  in  the  pound,  and  he  was 
afterwards  sued  on  a  bond  exe- 
cuted before  his  discharge  mder 
the  insolvent  act,  but  not  inserted 
in  his  schedule: — HM,  that  his 
certificate  did  not  bar  the  action. 
Carew  v.  Edwards,  1832.  4  Bam. 
&  Adol.  351. 

CLAIM. 

A  sheriff  having  seized  a  defendant's 
goods,  against  whom  a  eonoHus- 
sion  of  bankrupt  had  subsequently 
issued,  the  goods  were  claimed  by 
A.  B.  and  C  i>.,  the  assignees ; 
upon  which  the  sheriff  deliven  up 
the  goods  to  them,  taking  firom 
them  a  joint  bond  of  indemnity 
against  all  loss,  charges,  &c., 
which  he  might  sustain  by  quitting 
possession  and  returning  mi^ 
bona.  An  action  is  broQght  against 
the  sheriff  by  the  execution  cre- 
ditor for  a  false  return,  and  a  ver- 
dict returned  against  him  for  800/. 
A.  B.,  one  of  the  oo-obligmrs  in 
the  bond,  afterwards  becomes 
bankrupt,  but  before  the  sheriff 
had  paid  the  amount  of  the  ver- 
dict:—  Held,  that  the  sheriff 
could  not  as  yet  prove  under  this 
bond,  having  sustained  no  actual 
pecuniary  loss ;  but  as  the  da- 
mage was  inchoate,  he  was  en- 
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titled  to  have    a  claim  entered, 

.   with  a  reservation  of  dividends. 

Ex  parte  MarthaU,  1888.    2  Dea. 

&  Chit.  589.   S.  C.  1  M.  &  B.  242. 

COLLUSION, 

See  also  Fraud. 

When  the  bankrupt's  certificate  has 
been  stayed  at  the  instance  of  cre- 
ditors, who  aflerwards  withdraw 
their  opposition  to  it,  and  appear 
by  counsel  to  consent  to  itA  allow- 
ance,  the  Court  will  allow  the 
certificate,  without  the  usual  ex- 
planatory affidavit  of  the  absence 
of  collusion.  In  re  HalL  2  Dea. 
&  Chit.  44. 

COMMISSIONERS, 

Report  and  Finding, 

When  the  Commissioners  find  the 
petitioning  creditor's  debt  insuf- 
ficient to  support  the  fiat,  they 
should,  also  expressly  find,  that 
the  debt  proposed  to  be  substi- 
tuted was  incurred  not  anterior 
to  the  petitioning  creditor's  debt. 
Ex  parte  Hunter,  1832.  2  Dea. 
&  Chit.  507. 

Although  a  Commissioner  has  no 
power,  under  the  106th  section  of 
6  Oeo.  4.  c.  16.  to  charge  the 
assignees  with  monies,  which  but 
for  their  wilful  default  they  might 
have  received;  yet  where  he  charged 
them  with  certain  sums  as  received 
"by  themselves,  or  their  solici- 


tors," the  Court  referred  it 
back  to  him  to  ascertain  the 
amount  which  the  assignees,  or 
any  person  for  them,  had  received, 
or  which  but  for  their  wilful  de- 
fault might  have  been  received. 
Ex  parte  Keys  and  Ex  parte  Wes- 
ton, 1833.    2  Dea.  &  Chit.  633. 

COMMITTAL. 

Semble,  This  Court  has  no  power 
to  commit,  on  an  adjourned  exa- 
mination from  before  one  Com- 
missioner. In  re  Heath.  2  Dea. 
&  Chit.  214.  S.  C.  1  M.  &  B. 
114. 

COMPOSITION. 

Time  for  opening  fiat  not  enlarged, 
to  give  effect  to  arrangement  for 
composition.  Re  Moody.  2  Dea. 
&  Chit  210. 

By  a  deed  of  composition  entered 
into  by  the  bankrupt  with  his 
creditors,  dated  5  September  1881, 
he  agreed  to  pay  them  lOs,  in  the 
pound  by  two  instalments  of  5s. 
each ;  in  consideration  of  which 
the  creditors  covenanted  to  release 
him  from  his  debts,  as  soon  as 
both  instalments  were  paid.  This 
deed  was  executed  only  by  the 
major  part  of  the  creditors.  After 
the  payment  of  the  first  instalment, 
on  the  31st  October  1831,  a  com- 
mission issued  on  an  act  of  bank- 
ruptcy committed  in  June  1831  : 
—Held,  that  the  creditors  who 
had  received  the  first  instalment, 
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were  entitled  to  prove  for  the  re- 
sidue of  their  debts,  without  re- 
funding the  amount  of  the  instal- 
ment. Ex  parte  Woody  1832.  2 
Dea.  &  Chit.  508. 

COMPROMISE. 

Advertisement  in  Gazette  not  post- 
poned to  give  effect  to  compro- 
mise, when  commission  is  not  dis- 
puted.  Re  Hambden,  2  Dea*  & 
Chit.  209. 

CONCERTED  COMMISSION. 

On  a  petition  by  assignees  to  super- 
sede a  commission,  the  bankrupt's 
affidavit  is  admissible  to  show 
that  the  commission  was  fraudu- 
lently concerted.  Ex  parte  BeU^ 
wood,    2  Dea.  &  Chit.  37. 

The  act  1  &  2  Will.  4.  c.  58.  s.  42. 
does  not  give  validity  to  com- 
missions of  bankrupt  founded 
on  concerted  acts  of  bankruptcy ; 
and,  therefore,  the  execution  of  a 
deed,  whereby  a  trader  assigns  all 
his  propel  ty  to  a  trustee  for  the 
benefit  of  all  his  creditors,  is  not 
an  act  of  bankruptcy  sufficient  to 
support  a  commission,  founded  on 
the  petition  of  a  creditor  who  was 
either  party  or  privy  to  such  deed. 
Marshall  v.  Barkworth^  1833.  4 
Bam.  &  Adol.  508. 

Though  a  concerted  commission  or 
fiat  in  bankruptcy  is  protected  by 
1  &  2  Will.  4.  c.  5Q.  8.  42.  a  con- 


certed act  of  bankruptcy  is  still  a 
nullity.  Mctrshall  v.  Batkfsortk. 
1  Nevile  &  M.  279. 

CONCORDAT. 

Where  parties  have  become  bank- 
rupt in  France,  but  have  been  re- 
instated in  their  afiairs  by  a  cmi- 
cordaty  it  is  not  necessary  in  an 
action  brought  by  them  for  money 
due  to  them  before  their  bank- 
ruptcy, to  prove  that  they  have 
performed  their  part  of  the  coa- 
cordat ;  but  they  should  show,  that 
the  action  is  brought  with  the 
assent  of  the  Commissioners  named 
therein.  Orr  v.  Browne^  1833.  5 
Car.  &  P.  414. 

CONDITIONAL  ORDER. 

See  Obdeb,  Special  and  Condi- 
tional. 

CONDUCT  OF  SALE, 

See  also  Sale. 

Where  an  equitable  mortgagee  is 
also  an  assignee,  a  solicitor  will 
be  appointed  to  take  the  account, 
and  conduct  the  sale.  Ex  parte 
Lees.    2  Dea.  &  Chit  360. 

CONSENT. 

Where  all  creditors  oonaent  to  a 
supersedeas,  except  itf.,  who  is 
abroad,  and  B.  holds  a  power  of 
attorney  firom  A.^  authorizing  him 
to  consent: — Held,  that  B.  was 
entitled  to  consent ;  and  an  at- 
tested copy  of  the  power  w|m  or- 
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dered  to  be  filed  with  the  pro- 
ceedings. Ex  parte  Hamilton, 
2  Dea.  &  Chit.  139. 

The  publication  of  the  advertise- 
ment of  a  bankruptcy  will  not  be 
postponed,  although  a  large  ma- 
jority of  the  creditors  consent. 
Ex  fkzrte  Ruffenstein^  1832.  1 
Mont.  &  B.  84. 

Upon  supersedeas  by  consent,  a  pur- 
ehaser  is  entitled  to  be  indemni- 
fied against  judgments  outstand- 
ing before  the  bankruptcy.  Ex 
parte  Lautow,  1832.  1  Mont.  & 
B.  89. 

Consent  of  official  assignee  to  super- 
sedeas, upon  consent  of  creditors^ 
not  necessary.  Ex  parte  Parker, 
1833.     1  Mont.  &  B.  412. 

CONSIDERATION. 

The  giving  up  of  a  business,  in  con- 
sideration of  an  annuity,  is  not 
such  a  consideration  as  can  be 
Valued  under  the  6  Geo.  4f,  c.  1 6. 
s.  54. ;  that  section  being  confined 
to  money  considerations.  Ex  parte 
Saxe.  2  Dea.  &  Chit.  l72.  S.  C. 
1  M.  &  B.  134. 

CONSOLIDATION  OF 
ESTATES. 

Where  the  joint  and  separate  cre- 
ditors, at  a  meeting  duly  convened 
for  that  purpose,  agree  to  consoli- 
date the  two  estates,  the  Court 
will  refer  it  to  the  Commissioner 


to  inquire,  whether  such  consolida- 
tion is  for  the  general  benefit; 
but  will  not,  upon  such  a  resolu- 
tion alone,  bind  the  interests  of 
the  absent  creditors  of  both  classes. 
Ex  parte  Part.    2  Dea.  &  Chit.  1 . 

Joint  and  separate  estates  are  not 
consolidated,  when  it  is  practicable 
to  keep  them  separate.  Ex  parte 
Sheppard^  1833.  1  Mont.  &  B. 
415. 

CONSPIRACY. 

See  Indictment. 

CONTEMPT. 

Where  a  former  petition  of  the  bank- 
rupt was  by  the  Vice-Chancellor 
dismissed  on  the  merits,  with  costs 
to  be  paid  by  the  bankrupt, — who 
continues  in  contempt  for  non-pay- 
ment of  them, — he  has  no  locus 
standi  in  this  Court,  being  consi- 
dered in  contempt  of  this  Court 
also ;  and  former  decision  on  same 
matter  held  an  estoppel.  Ex  parte 
Munlc.     2  Dea.  &  Chit.  120. 

CONTINGENT  DEBT. 

A  sheriff  having  seized  a  defendant's 
goods,  against  whom  a  commission 
of  bankrupt  had  subsequently  is- 
sued, the  goods  were  claimed  by 
A.  B.  and  C.  D.  the  assignees ; 
upon  which  the  sheriff  delivers 
up  the  goods  to  them,  taking  irom 
them  a  joint  bond  of  indemnity 
against  all  loss,  charges,  &c.  wnich 
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he  might  sustain  by  quitting  pos- 
session and  returning  nulla  bona. 
An  action  is  brought  against  the 
sheriff  by  the  execution  creditor 
for  a  fidse  return^  and  a  verdict 
returned  against  him  for  800/. 
A,  B,f  one  of  the  co-obligors  in 
the  bond,  afterwards  becomes 
bankrupt,  but  before  the  sheriff 
had  paid  the  amount  of  the  ver- 
dict : — ^Held,  that  the  sheriff  could 
not  as  yet  prove  under  this  bond, 
having  sustained  no  actual  pecu- 
niary loss  ;  but  as  the  damage  was 
inchoate,  he  was  entitled  to  have 
a  claim  entered^  with  a  reservation 
of  dividends*  Ex  parte  Marshall, 
1833.  2  Dea.  &  Chit.  589.  S.  C. 
1  M.  &  B.  242. 

W.  S.  by  settlement  made  on  his 
marriage  covenanted  that  his  ex- 
ecutors should,  within  twelve 
months  after  his  decease,  pay  to 
his  wife's  trustee  4000/.  with  in- 
terest from  the  time  of  his  death, 
in  trust  to  pay  the  interest  to  the 
wife  for  her  life,  in  case  she  sur- 
vived him,  and  after  her  death  the 
principal  to  be  divided  between 
the  children  of  the  marriage ;  and, 
if  tliey  had  no  child  or  children, 
to  the  survivor  of  them,  W.  S,  and 
his  wife,  his  or  her  executors,  &c. 
W.  S.  became  bankrupt,  the  wife 
being  still  alive  : — Held,  that  the 
covenant  to  pay  the  4000/.  was  a 
debt  payable  upon  a  contingency, 
within  the  meaning  of  the  statute 
6  Oeb.  4.  c.  16.  s.  56.;  and  that 


the  valuation  should  be  the  present 
worth  of  4000/.,  payable  twdve 
months  after  the  death  of  the  bank- 
rupt. Ex  parte  Tindal.  1  Moore 
&  Scott,  607.  S.  C.  Mont  375, 
462. 

CONTRACT. 

A  bankrupt,  while  in  partnership  with 
K,,  deposits  a  lease  with  a  cre- 
ditor, and  the  partnership  is  after- 
wards dissolved,  when  certain  ar- 
rangements are  made  between  the 
bankrupt  and  the  solvent  partner : 
Held,  that  no  subsequent  arrange- 
ment  of  this  kind  will  affect  the 
rights  of  the  creditor  under  the 
original  deposit,  and  that  be  is 
entided  to  the  usual  order  for  the 
sale  of  the  property.  Ex  parte 
Booth,  2  Dea.  &  Ch.  59. 

C.  &  Co«^  before  their  bankruptcy, 
guarantee  to  A,  the  payment  of 
300/.  for  the  erection  by  him  of  a 
sugar-mill  for  D.,  on  the  produc- 
tion of  a  certificate  by  an  engineer 
that  the  mill  was  erected  accord- 
ing to  the  terms  of  a  certain  spe- 
cification. A*  produces  a  certi- 
ficate of  the  erection  of  the  mill, 
stating,  however,  a  deviation  from 
the  original  plan,  with  the  consent 
of  D. ;  upon  which  C.  &  Co.,  with- 
out making  any  objection  to  such 
deviation,  informed  A.  it  was  not 
in  their  power  to  pay  the  money : — 
Held,  that  A*  might  prove  the 
300/.  under  the  fiat  issued  against 
C.  &  Co.  Ex  parte  AekwdL  2 
Dea.  &  Ch.  281 . 
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Contract  for  Sate  or  Return. 
W,^  a  horse  contvaetor,  lets  out  a 
cart-horse  on  hire  to  N.  &  Co., 
who  have  it  in  their  possession 
more  than  a  twelve-month,  and 
then  become  bankrupt: — Held*, 
that  it  does  not  pass  to  their  as- 
signees, as  being  in  their  reputed 
ownership.  On  a  petition  by  the 
owner  for  the  re-delivery  of  the 
horse,  and  a  xAvd  voce  examination 
of  witnesses,  the  bankrupt  is  an 
incompetent  witness.  Ex  parte 
Wiggins.  %  Dea,  &  Ch.  269.  S.  C. 
1  Mont.&B.  168. 

CONVEYANCE. 

See  aiso  Bankrupt  Trustee. 

If  the  bankrupt  refuses  to  join  in  the 
conveyance  of  any  part  of  his 
estate,  the  Court  will  make  an 
order  for  him  to  do  so,  under  the 
6  Geo.  4.  c.  16.  s.  78.  Ex  parte 
Jackson.     2  Dea.  &  Ch.  458. 

COPIES. 

The  assignees  are  bound  to  furnish 
a  creditor,  who  has  proved,  with  a 
copy  of  their  accounts,  if  he  offers 
to  pay  the  expense  of  making  such 
copy.  Ex  parte  Aberdeen.  2  Dea. 
&  Ch.  S4.  ^ 

On  the  hearing  of  a  petition  by  the 
bankrupt  to  reverse  the  adjudica- 
tion,  the  bankrupt  is  entitled  to 
have  copies  of  the  depositions,  to 
enable  him  fairly  to  dispute  the 
bankruptcy.  Ex  parte  Jackson^  re 
Jackson,  1833.  2  Dea.  &  Chit. 
601,    S.  C.  1  M.  &  B.  394. 


COSTS. 

See  also  Taxation. 

A  petition  for  the  sale  of  property, 
in  respect  of  which  the  creditor 
holds  a  legal  security,  will  be  dis- 
missed with  costs.  Ex  parte  Moore, 
%  Dea.  &  Ch.  7. 

Where  notice  is  given  to  the  respon- 
dent of  a  motion  for  leave  to  amend 
the  petition,  and  such  permission 
is  granted  alEler  the  respondent 
appears  to  oppose  it ;  the  respon- 
dent will  not  be  entitled  to  the 
costs  of  the  day.  Ex  parte  Green. 
2  Dea.  &  Ch.  42. 

Petition  to  supersede,  on  the  ground 
of  there  being  no  petitioning  cre- 
ditor's debt.  The  deposition  of 
the  debt  referring  to  an  account, 
which  purported  to  be  annexed, 
but  which  was  not  to  be  found 
among  the  proceedings^  the  re- 
spondents were  ordered  to  pay 
the  costs  of  the  day;  the  Court 
having  for  this  cause  adjourned 
the  hearing  of  the  petition.  Ex 
parte  Clarke.    2  Dea.  8c  Ch.  86. 

Qu.  Whether  a  third  mortgagee  is 
entitled  to  his  costs  of  petition  to 
sell,  &c. ;  or  whether  he  ought  not 
to  apply  to  the  commissioner,  under 
the  general  order.  Ex  parte  Robin- 
son.   2  Dea.  &  Ch.  110. 

Upon  issuing  a  renewed  country  com- 
mission, it  is  the  duty  of  the  as- 
signees, or  their  agent,  (the  soli- 
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citor),  to  ascertain  whether  the 
Coramissioners  are  able  and  willing 
to  act ;  otherwise  they  are  liable 
to  the  costs  of  a  new  fiat,  if  it  be 
necessary,  from  the  inability  or 
unwillingness  to  act  on  the  part  of 
the  Commissioners  who  are  named 
in  the  renewed  fiat.  Re  Wilkinson. 
2Dea.  &  Cb.  112. 

Where  an  equitable  deposit  is  made, 
accompanied  with  a  memorandum, 
for  a  debt,  subsequently  discharged ; 
and  on  a  fresh  debt  contracted,  it 
is  verbally  agreed  that  the  deposit 
shall  continue  as  security  for  the 
latter  debt ;  the  mortgagee  is  not 
entitled  to  the  costs  out  of  the 
produce  of  the  sale.  Ex  parte 
Pigeon.     2Dea.  &Ch.  118. 

Where  an  order  made  in  bankruptcy 
reserves  further  directions  and 
costs,  a  subsequent  application  to 
the  Court,  as  to  the  costs  merely, 
may  be  entertained  by  motion ;  but 
if  it  is  by  way  of  further  direc- 
tions, it  must  be  by  petition.  The 
solicitor  for  the  respondents  ought 
to  have  notice  of  such  an  applica- 
tion, as  well  as  the  respondents 
themselves.  Ex  parte  ShaMolt* 
2  Dea.  8c  Ch.  286. 

Where  affidavits  in  support  of  a  pe- 
tion  are  very  voluminous,  the  Court 
will  give  respondent  time  to  an- 
swer them,  upon  payment  of  costs, 
although  the  petition  is  in  the 
paper  for  hearing,  and,  twelve  days 


have  elapsed  since  the  affidavits 
were  filed.  Ex  parte  WiiUamson. 
2  Dea.  &  Cb.  517. 

When  an  order  has  been  made  for 
the  taxation  of  the  solicitor's  bill 
of  costs,  sembUt  that  a  subsequent 
petition  for  the  costs  of  the  taxa- 
tion cannot  be  heard,  until  the  mas- 
ter has  made  his  certificate,  nor 
unless  the  original  petition  is  also 
set  down  in  the  paper.  Ex  parte 
Elsee.     2  Dea.  &  Cb.  332. 

The  rule  that  no  petition  for  rehear- 
ing is  allowed  for  costs  only,  does 
not  apply  {come  semble)  to  a  pe- 
tition for  a  rehearing,  on  the  ground 
of  an  erroneous  decision  on  the 
meriu,  although  the  material  effect 
of  such  decision  may  be  to  render 
the  party  liable  to  costs.  Ex  parte 
JThite.    2  Dea.  &  Ch.  384. 

Where  a  fiat  is  annulled  af^er  adjudi- 
cation, for  an  insufficient  act  of 
bankruptcy ;  it  is  always  at  the 
cost  of  the  petitioning  creditor. 
Ex  parte  Flttcker.  2  Dea.  &  Ch. 
374. 

Semble,  that  when  a  petitioner  obtains 
a  conditional  order  of  the  Court, 
he  is  boUnd  to  prosecute  such 
order,  under  the  peril  of  paying 
costs  to  the  other  party.  Ex  parte 
Austen.    2  Dea.  &  Chit.  384. 

Costs  of  the  application  to  substitute 
another  debt  for  the  debt  of  the 
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petitioning  creditor,  ordered  to  be 
)>a]d  by  the  petitioning  creditor. 
Ex  parte  Uoydy  1832.  %  Dea.  & 
Chit.  506, 

The  costs  of  proceedings  in  this 
Court,  under  a  London  fiat,  are  to 
be  referred  to  the  deputy  registrar 
for  taxation ;  the  duty  of  the  Com- 
missioner being  merely  to  tax  the 
petitioning  creditor's  costs,  and  the 
costs  of  the  assignees.  Ex  parte 
Reay,  1835.    2  Dea.  &  Chit.  586. 

A  petition  cannot  be  reheard  to  vary 
a  former  order  merely  as  to  costs ; 
more  especially  when  that  order 
was  made  a  twelvemonth  ago,  and 
was  drawn  up  by  the  very  parties 
who  apply  to  vary  it,  Ex  parte 
BumeUy  1833.   2  Dea.  &  Chit.  640. 

In  an  action  by  the  assignees  of  a 
bankrupt,  the  defendant  gave  no- 
tice of  his  intention  to  dispute 
the  petitioning  creditor's  debt,  the 
trading,  and  the  act  of  bankruptcy. 
At  the  trial,  the  cause  was  referred 
to  arbitration,  the  defendant  un- 
dertaking to  admit  before  the  arbi- 
trator the  debt|  trading,  and  act  of 
bankruptcy: — Held,  that  the  judge 
had  no  power  to  certify  for  the 
costs  occasioned  by  the  notice, 
under  6  Geo,  4.  c.  16.  s.  90.^  the 
eause  not  having  been  actually 
tried  by  him.  Barthrop  v.  Ander- 
ton.  1  Moore  &  Scott,  361.  5.  C. 
8  Bing.  268. 


In  an  action  on  an  attorney's  bill  by 
the  assignees  of  the  attorney,  who 
had  become  bankrupt,  an  order  for 
taxing  the  bill  was  obtained,  on  an 
undertaking  to  pay  the  amount 
taxed,  with  the  costs  of  the  action, 
more  than  one-sixth  of  the  bill 
having  been  disallowed: — Held, 
that  the  costs  of  taxation  could  not 
be  allowed  to  the  plaintiff  as  costs 
in  the  action.  Feaiherstonhaugh  v. 
Keen,     1  Cromp.  &  M.  495. 

The  Court  will  not  grant  a  rule  for 
the  taxation  of  an  attorney's  bill  of 
costs,  at  the  instance  of  a  third 
party,  who  makes  the  application 
simply  for  the  collateral  purpose 
of  reducing  the  bill  so  low  as  to 
make  him  a  bad  petitioning  credi- 
tor. Clutterbuck  v.  Coombs,  1  Ne- 
vile  &  Mann.  209. 

Upon  an  affidavit  being  taken  off  the 
file  for  scandal,  the  solicitor  who 
filed  it  is  liable  for  all  costs  and 
expenses  as  between  solicitor  and 
client.  Ex  parte  Wake,  1833.  1 
Mont.  8r  B.  259. 

Costs  against  solicitor  for  improper 
petition.  Ex  parte  Williamson,  1833. 
1  Mont.  &  B.  266. 

If  a  solicitor  refuses  to  deliver  the 
proceedings  to  the  assignees,  th^ 
order  is,  of  course,  with  costs.  Ex 
parte  Cratoe,  1832.  1  Mont.  &  B. 
90. 
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Costs  will  not  be  given  against  a 
bankrupt,  upon  petition  to  annul  a 
fiat  Ex  parte  Heathy  1892.  1 
Mont  &B.  116. 

COVENANT  IN  DEED. 

A  bankrupt^  previous  to  his  bank- 
ruptcy, gave  a  bond  to  trustees  for 
tbe  payment  of  5000/.  and  interest, 
as  a  provision  for  his  daughter  on 
her  marriage.  The  trustees  having 
proved  the  amount  under  the  com- 
mission, a  petition  was  presented 
to  expunge  the  proof,  the  bankrupt 
alleging,  that  when  the  bond  was 
given,  it  was  understood  between 
him  and  the  obligees,  that  it  was 
only  to  be  available  in  the  event  of 
the  success  of  a  certain  specula- 
tion:— Held,  that  such  parol  evi- 
dence was  not  admissible  to  control 
the  absolute  effect  of  the  bond. 
Ex  parte  Morley,  2  Dea.  &  Chit. 
60. 

CREDITORS. 

See  alio  Consent — Debtob  and 
Creditoe. 

The  assignees  are  bound  to  furnish  a 
creditor,  who  has  proved,  with  a 
copy  of  their  accounts,  if  he  offers 
to  pay  the  expense  of  making  such 
copy.  Ex  parte  Aberdeen.  %  Dea. 
&  Chit.  34. 

Although  the  adjudication  has  been 
reversed,  a  creditor  has  no  right 
to  the  annulling  the  fiat,  even  on 
a  petition  presented  before  the  4tid 


day,  if,  up  to  the  hearing  of  the  pe- 
tition, the  bankrupt  has  never  sur- 
rendered. Ex  parte  Clarke.  £l>ea. 
&  Chit.  194.    S.  C.  1  Mont.  &  B. 

379. 

A  special  order  had  been  obtained 
for  an  agent  to  the  petitioner,  who 
was  abroad,  to  sign  the  petition  on 
her  behalf: — Held,  that  diis  might 
be  done,  under  the  general  order  of 
12  August  1809;  and  the  special 
order  was  therefore  discharged 
with  costs.  Ex  parte  Moore.  2  Dea. 
&  Chit.  369. 

Where  th6  assignees  refuse  to  bring 
an  action  for  the  recovery  of  pro- 
perty, which  a  creditor'  aDeges  to 
have  belonged  to  the  bankrupt, 
the  Court  will  not  order  a  new 
election  of  assignees,  but  will  per- 
mit the  creditor  to  bring  the  actioB 
in  the  name  of  the  assignees,  upon 
entering  into  a  proper  indemnity. 
Ex  parte  Roland.  %  Dea.  &  Chit. 
392. 

Where  the  bankrupt  is  ready  to  pay 
all  his  creditors  in  full,  and  the 
only  creditor  whose  consent  is 
wanting  to  the  supersedeas  is 
abroad,  the  bankrupt  may  apfiiy 
to  pay  the  amount  of  that  credi- 
tor's debt  into  Court,  in  order  to 
prevent  any  delay  in  obtaining  die 
supersedeas.  Ex  parte  HamdUm^ 
1832.    2  Dea.  &  Chit.  519. 
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CROSS  BILLS  OF  EXCHANGE. 

And  see  Bills  of  Exchakoe. 

Where  part  of  the  account  between 
two  mercantOe  houses,  which  be- 
came bankrupt,  consists  of  bills, 
that  may  be  proved  against  both 
estates,  there  can  be  no  proof  in 
respect  of  those  bills,  as  between 
the  two  houses,  unless  there  is  a 
surplus  after  satisfying  the  holders 
of  the  bills.  Ex  parte  La  Forett, 
%  Dea.  &  Chit.  199.  S.  C.  1  M. 
&  B.  363. 

A.  discounts  for  K,  &  Co.,  who  after- 
wards become  bankrupt,  three 
bills  drawn  by  K.  &  Co.  on  D. 
and  5. ;  one  of  the  bills  becomes 
due  before  the  bankruptcy,  and 
the  two  others  afterwards;  none  of 
them  are  paid  by  the  acceptors, 
and  A.  gives  no  notice  to  JT.  & 
Co.  of  their  dishonour  : — Held, 
that  A.  could  not  prove  the  first 
bill,  but  might  prove  the  two 
others.  K.  &  Co.  also  sent  to  A, 
five  other  bills  drawn  by  them  on 
D.  and  S, ,  and  received  from  him, 
in  return^  his  acceptances  for  the 
precise  amount,  which  tbey  dis- 
counted with  their  own  bankevs; 
but  none  of  which  being  paid  by 
A.  (who  became  bankrupt  himself 
before  they  fell  due)  they  were 
proved  by  the  holders  under  K.  & 
Co.*s  commission,  A*  having  never 
negotiated  the  five  bills  sent  him 
by  K.  8c  Co. : — Held,  that  his 
assignees  could  not  prove  them 


under  K.  &  Co.'s  commission.  Ex 
parte  SoUarte.  ft  Dea.  &  Chit,  361. 

CUSTOM. 

Machinery  affixed  to  the  freehold  of 
iron-works,  is  not  considered  to  be 
within  the  order  and  disposition  of 
the  bankrupt  trader,  where,  by  the 
custom  of  the  country,  when  iron- 
works are  let,  such  articles  are 
furnished  by  and  continue  to  be 
the  property  of  the  lessor.  Htf/*- 
ford  V.  Bishop,  \%id.'5  Russ.  846. 

DEBTS. 

See  also  Contingent  Debts. 

After  the  bankruptcy  of  one  of 
two  partners,  the  solvent  partner, 
thinking,  the  firm  capable  of  pay- 
ing its  debts,  continued  the  busi- 
ness, and  paid  partnership  money 
into  a  banker's,  to  be  applied  in 
discharge  of  running  bills  of  the 
firm,  payable  at  the  bank ;  and  it 
was  so  applied  :^-Held,  that  this 
payment,  having  been  made  bend 
fid/ey  and  without  any  contempla- 
tion of  bankruptcy  by  the  solvent 
partner,  was  valid  at  law.  The 
assignees  and  the  solvent  partner 
afterwards  opened  a  fresh  account 
at  the  bank,  and  paid  in  900/.,  to 
discharge  a  debt  on  the  old  ac- 
count, which  carried  interest.  The 
second  partner  then  became  bank- 
rupt : — Held,  that  the  assignees  of 
the  two  could  not  recover  this  last 
sum.  IVoodbridge  v.  Smann^  1833. 
4  Bam.  &  Adol.  633. 


700 


Debtor  and  Creditor.         INDBX.        Declaration  of  TruU. 


Where  a  debt  is  assigned,  unless 
notice  be  given  to  the  debtor,  the 
assignor  mast  be  considered  as 
continumg  (within  the  purview  of 
the  bankrupt  acts)  to  have  the 
order  and  disposition  of  the  debt, 
undi  notice  to  the  debtor  of  the 
assignment*  So,  where  one  of  two 
joint  creditors  releases  his  interest 
to  his  companion.  Dean  v.  James. 
\  Nevile  U  M.  392. 

DEBTS  PROVEABLE  UNDER 
COMMISSION. 

See  aiso  PaooF. 

By  6  Geo.  4.  c.  16.  s.  126.,  a  certifi- 
cated bankrupt  may  plead  his  bank- 
ruptcy to  any  action  for  a  debt, 
which  was  proveable  under  the 
commission.  Robertson  v.  Score, 
\S32.     3  Bam.  &  Adol.  338. 

ScmbU,  that  s.  127  extends  to  cases 
where  the  former  bankruptcy  and 
certificate  were  anterior  to  the 
statute:  but  held,  that  that  sec- 
tion, where  applicable^  does  not 
entitle  a  creditor  to  proceed  against 
the  bankrupt  after  a  second  certi- 
ficate, for  a  debt  which  he  might 
have  proved  under  die  commis- 
sion.   Ibid. 

DEBTOR  AND  CREDITOR. 

See  also  Creditor. 

Where  there  was  a  running  cash  and 
bill  account,  between  the  bankrupt 


and  a  banking  company,  who  were 
under  considerable  advances  to 
him,  but  part  of  these  advances 
arose  out  of  illegal  transactioiM ; 
and  the  bankrupt,  from  time  to 
time,  deposited  bills,  and  made 
payments,  without  any  specific  ap- 
propriation, or  any  settled  account 
between  him  and  the  bankers:— 
Held,  that  the  payments  must  be 
appropriated  in  reduction  of  the 
earlier  items  of  the  account,  and 
of  the  legal,  and  not  the  illegal, 
part  of  the  demand.  Ex  parte 
Randksont  1832.  2  Dea.  &  Chit 
534. 

A  ship-owner  assigned  4j^tbs  of  a 
ship  to  his  creditor,  in  trust  to  sell 
and  retain  his  debts,  and  after- 
wards became  bankrupt.  The  ship 
was  afterwards  sold: — Held,  that 
the  creditor  must  bear  his  propor- 
tion of  the  seamen's  wages  and 
other  expenses  on  account  of  the 
ship.  Douglas  v.  RussM,  183L 
4  Sim.  633. 

DECLARATION  OF  TRUST, 
AFTER  BANKRUPTCY. 

A  lease  was  granted  to  W.^  who 
afterwards  committed  an  act  of 
bankruptcy,  and  then  executed  a 
deed,  stating  that  his  name  had 
been  used  in  the  lease  in  trust 
for  jR.,  and  declaring  the  trust 
accordingly:  a  bill  was  filed 
on  behalf  of  the  creditors  of  W. 
under  the  commission,  daiming 
the  lease  as  part  of  bb  estate ;  and 
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the  Court  directed  an  issue  to  try 
whether  FF.'s  name  was  used  in 
the  lease  as  a  trustee  for  R. : — 
Heidi  that  the  issue  was  properly 
directed.  The  jury  having  found 
a  verdict  in  the  afBnoative  :—- 
Held,  also,  that  the  declaration  of 
trust  was  valid,  though  executed 
after  bankruptcy,  and  that  the 
lease  did  not  pass  to  W.*s  assignees. 
Gardner  v.  Rowe,  1828.  5  Russ. 
25S. 

DEL  CREDERE  COMMISSION. 

A  bill-broker,  in  order  to  get  a  bill 
discounted  at  4  P^r  cent.,  takes 
upon  himself  the  responsibility  of 
indorser,  and  charges  his  principal 

5  per  cent,  discount,  which  is  the 
lowest  sum  at  which  he  could  have 
done  the  business,  except  for  his  in- 
dorsement:— Held  that,  although 
he  also  charged  lOs.  per  cent,  for 
his  trouble,  &c.  it  was  not  usury, 
and  that  he  was  entitled  to  do  so 
for  his  del  credere  commission.  Ex 
fMrte  Goss.    2  Dea.  &  Chit.  240. 

DELIVERY  UP  OF  PROPERTY. 
See  Restitution. 

DELIVERY  UP  OF 
PROCEEDINGS. 

Order  made  on  the  solicitor  to 
deliver  up  the  proceedings,  and 
pay  over  monies  to  the  assignees. 
Ex  parte  Hudson,  1882.     2  Dea. 

6  Chit.  507. 
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If  a  solicitor  refuses  to  deliver  the 
proceedings  to  the  assignee,  the 
order  is,  of  course,  with  costs. 
Ex  parte  Crowe^  1882.  1  Mont. 
&  B.  90. 

DESCRIPTION  OF  BANKRUPT. 

A  commission  issues  against  a  man  by 
the  name  of  "  Wicks,"  under  which 
name  he  traded  and  contracted 
debts,  although  ^*Knox^*  was  his 
real  name.  Two  years  afterwards, 
and  before  the  bankrupt  had  passed 
his  last  examination  under  the  com- 
mission, a  fiat  is  issued  against 
him  by  his  right  name.  The  com- 
mission was  preferred  to  the  sub- 
sequent fiat.  Ex  parte  Sa^oume, 
2  Dea.  &  Ch.  22. 

A  country  attorney  hires  a  room  in 
Bell  Court,  Brooks*  Market,  Lon- 
don, which  he  keeps  four  weeks» 
and  in  which  he  puts  eighty-two 
old  volumes  of  books,  sticking  up 
a  paper  in  the  window  in  which  his 
name  was  written,  with  the  addi- 
tion of  "  bookseller."  A  fiat,  having 
been  issued  against  him  by  this 
description,  was  annulled,  on  the 
ground  of  fraud.  Ex  parte  Dart, 
1885.    2  Dea.  &  Chit.  548. 

Where  a  bankrupt,  who  had  been  for 
some  time  previously  living  in 
Brompton  Square,  was  described 
in  the  fiat  '*  of  Arundel  Street,  in 
the  county  of  Middlesex,"  where 
he  had  taken  temporary  lodgings 
only  four  days  before  the  issuing 
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of  the  fiat,  the  fiat  was  superseded, 
on  the  ground  of  misdescription. 
.    Ex  parie  Tamier,  IS$S.    2Dea.& 
Chit.  Ses.    S.  C.  1  M.  &  B.  390. 

DISCHARGE  FROM  CUSTODY. 

Upon  an  application  hy  a  prisoner  to 
be  discharged  from  an  illegal  arrest, 
the  Court  cannot  impose  terms,  or 
order  tlie  costs  to  be  paid  out  of 
the  estate.  Ex  parte  HeUby,  1 8S2. 
1  Mont.  &  B.  79. 

DISCLAIMER. 

The  solicitor  for  the  petitioning  credi- 
tor, on  the  commission  being  super- 
seded, writes  to  the  bankrupt,  "  I 
am  ready  and  hereby  offer  to  allow 
and  pay  the  costs"  incurred  by  the 
bankrupt  in  petitioning  for  the 
supersedeas : — Held,  that  the  soli- 
citor was  personally  liable  on  this 
undertaking,  and  that  the  bank- 
rupt might  petition  for  an  order  on 
the  solicitor  to  pay  the  costs,  not- 
withstanding a  subsequent  com- 
mission had  issued  against  him, 
under  which  he  had  not  obtained 
his  certificate;  his  assignees  dis- 
claiming all  interest  in  the  matter. 
Ex  parte  BefUUy,  \%S^.  2Dea.& 
Chit.  578. 

DISTRESS. 

J.  S.f  a  bankrupt,  received  from  his 
assignees  the  following  memo- 
randum :  "  Mr.  J.  S.  having  com- 
I^eted  an  arrangement  with  Messrs. 
H*  &  Co.  his  assignees,  for  the  five 


houses  in  Chequer  Alley,  and  the 
arrears  of  rent  thereon,  the  tenants 
on  the  respective  premises  are 
hereby  authorized  to  pay  their  rents 
to  the  said  J.  iS.,  whose  receipU 
shall  be  their  discharge:"— Hdd, 
that  this  memorandum  gave  /.  S. 
no  authority  to  distrain  in  the  name 
of  the  assignees.  Ward  v.  Skew, 
ft  Moore  &  S.  756. 

A  landlord,  who  has  distrained  the 
goods  of  a  tenant,  who  being  ar- 
rested after  the  distress  goes  to 
gaol,  and  petitions  the  Insolvent 
Debtors'  Court,  before  the  goods 
are  sold,  is  entitled  to  the  whole  of 
the  rent  due,  and  is  not  restricted 
to  one  year's  rent.  Wray  v.  Earl  of 
Egremont.     1  Nevile  &  M.  188. 

DIVIDEND. 

Where  a  creditor  addresses  a  written 
request  to  assignees,  in  general 
terms,  to  pay ''  the  dividends  made 
on  the  bankrupt's  estate"  to  J.  B. ; 
the  assignees  are  justified  in  paying 
subsequent  dividends  to  A,  B.,  until 
they  have  notice  from  the  creditor 
that  he  has  revoked  A.  B.'s  autho- 
rity. Ex  parte  Bright.  2  Dea.  8c 
Ch.  8. 

If  an  application  for  payment  of  a 
dividend  is  not  made,  until  after  the 
statute  of  limitations  has  run.  Q. 
if  not  lapsed.  Ex  parte  Bnmger, 
1883.     1  Mont.  &  B.  415. 

A*  and  B,  entered  into  partnership  as 
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brewers,  A.  bringing  in^  a»  bis  sbare 
of  the  capita),  a  brewbouse  and 
other  premises,  which  were  subject 
to  mortgages  for  debts  due  by  bim. 

A.  retired  from  the  business,  which 
was  continued  by  B,  alone,  who 
agreed  to  take  the  brewbouse,  &c. 
at  a  valuation,  but  the  amount  was 
not  to  be  paid  till  the  mortgages 
were  satisfied^  B»  becomes  bank- 
rupt, and  the  mortgage  debts  re- 
maining unpaid,  his  assignees,  be- 
fore any  proof  made  in  respect  of 
^.'s  debt,  paid  off  the  mortgages : 
— Held,  that  the  assignees  were 
entitled  to  deduct  tbe  sums  paid 
by  them,  from  the  dividends  on  the 
sum  which  was  due  to  A,  from  B, 
at  the  time  of  his  bankruptcy. 
Rffwc  Y,  Andersouy  1831.  4  Sim. 
267. 

DOUBLE  PROOF. 

B.  and  6.  carry  on  business  at  Man- 
chester, under  the  firm  of  Thomas 

B.  &  Co.;  G.  also  carries  on  a 
separate  business  at  Stockport, 
under  the  firm  of  G,  &  Co.  and  is 
likewise  a  partner  with  J.  in  another 
business  in  London,  under  the  firm 
of  Tkomoi  /.  &  Co.^  and  in  another 
bttsinem  at  Stockport,  under  the 
firm  of  S.  A.  The  firms  of  TAonof 
B.  &  Co.  and  6,  &  Co.  became 
bankrupt : — Held,  that  the  holders 
of  a  bill. drawn  by  Tkamas  B.  & 
Co.  on  Thomas  J.  6c  Co.  and  in- 
dorsed by  6.  Sc  Co.  and  S,  R,,  were 
not  entitled  to  prove  it  against  the 
joint,  estate  ofB,  and  (?.,  and  also 


against  the  separate  estate  of  G., 
but  must  elect;  notwithstanding 
they  were  ignorant,  that  G.  was  a 
partner  in  the  firm  of  Thomas  B. 
Sc  Co.  Et  parte  Moult  2  Dea. 
&  Ch.  419.  S.  C.  1  Mont.  &  Bh. 
28. 

EFFECT  OF  BANKRUPTCY. 

A  defendant  became  bankrupt  during 
the  examination  of  witnesses^  and 
asupplemental  bill  was  filed  against 
his  assignees : — Held,  that  the  de- 
positions taken  after  the  commis- 
sion issued,  and  before  the  supple- 
mental cause  was  at  issue,  could 
not  be  read  against  the  assignees. 
Hitchensy.  Congreve^  1831.  4  Sim. 
420. 

EFFECT  OF  CERTIFICATE. 

See  Certificate. 

ELECTION. 

Where  a  bankrupt  petitions  to  super- 
sede^ and  at  the  same  time  brings 
an  action  against  the  petitioning 
creditor  to  try  the  validity  of  the 
fiat,  he  must  elect  which  remedy  he 
wiD  pursue.  Ex  parte  Drake^  % 
Dea.  &  Ch.  91. 

The  two  trustees  under  the  marriage 
settlement  of  ff.,  a  bankrupt,  ad- 
vance him,  on  the  security  of  his 
bond,  the  amount  of  the  trust  fund, 
(which  was  his  wife's  fortune,)  for 
the  purpose  of  being  employed  jn 
his  business :  and  one  of  the  tros- 
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tees  afterwards  enters  into  a  parol 
Agreement  with  U.  and  his  partner, 
that  the  loan  should  be  considered 
a  debt  due  from  the  partnership : — 
Held,  that  this  subsequent  agree- 
ment was  in  the  nature  of  a  colla- 
teral security,  and  that  the  trustees 
could  prove  both  agaitist  the  joint 
estate,  and  the  separate  estate  of 
ff.,  making  their  election  afterwards 
from  which  estate  they  would  re- 
ceive dividends.  Ex  parte  Kedie^ 
ft  Dea.  &  Ch.  321. 

Where  a  bankrupt  petitions  to  super- 
sede, and  brings  an  action  at  the 
same  time  to  dispute  the  bank- 
ruptcy, the  Court  declined  com- 
pelling him  to  elect  which  proceed- 
ing he  would  continue ;  but  ordered 
that  the  petition  should  stand  over, 
until  the  result  of  the  action  was 
known.  Ex  parte  Chambers^  %  Dea. 
&  Ch.  372. 

By  the  49  Geo.  3.  c.  121.  s.  14.  it 
was  enacted,  that  the  proving  a  debt 
should  be  deemed  an  election  by 
the  creditor  to  take  the  benefit  of 
the  commission.  The  plaintiff 
proved  a  debt  under  a  commission 
sued  out  against  the  defendant,  by 
virtue  of  that  act;  and  after  the 
passing  of  the  6  Geo.  4,  c.  16. 
(which  repealed  the  49  Geo.  3. 
c.  121.)  arrested  the  defendant  for 
the  same  debt.  The  Court  directed 
the  defendant  to  be  discharged  from 
custody ;  holding,  that  tlie  plaintiff's 
election  to  prove  under  the  com- 


mission operated  as  a  final  abandon- 
ment of  his  claim  against  the  per- 
son of  his  debtor.  Adams  y.Brid- 
ger^  1  Moore  &  S.  438. 

EMBEZZLEMENT. 

See  Indictment. 

ENLARGEMENT  OF  TIME. 

Semble,  that  the  period  of  a  month, 
limited  by  the  statute  for  presenting 
the  petition  of  appeal,  cannot  be 
extended.  Ex  parte  Robiruon, 
1833.     2  Dea.  &  Chit.  583. 

EQUITY  OF  REDEMPTION. 

Qui^ere,  whether  a  third  mortgagee  is 
entitled  to  his  costs  of  petition  to 
sell,  &c.  or  whether  he  ought  not 
to  apply  to  the  Commissioners, 
under  the  general  order.  Ex  parte 
Robimon,  2  Dea.  &  Ch.  110. 

EQUITABLE  MORTGAGEE. 

A  bankrupt,  while  in  partnership  with 
K.,  deposits  a  lease  with  a  credi- 
tor; and  the  partnership  is  after- 
wards dissolved,  when  certain  ar- 
rangements are  made  between  the 
bankrupt  and  the  solvent  part- 
ner:— Held,  that  no  subsequent 
arrangement  of  this  kind  will  affect 
the  rights  of  the  creditor  under  the 
original  deposit,  and  that  he  is 
entitled  to  the  usual  order  for  the 
sale  of  the  property.  Ex  parte 
Booth.     2  Dea.  &:  Chit.  60. 

Although   an  equitable    mortgagee 
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may  waiye  his  privilege  to  bid, 
the  asaigneei  must  still  have  the 
conduct  of  the  sale.  Ex  parte 
Snath,    le  Dea.  ft  Chit.  60. 

• 

The  petitioner,  an  equitable  mort- 
gagee of  leasehold  property,  ob- 
tained an  order  for  a  sale,  at  which 
950/.  was  bid  for  the  mortgaged 
premises^  but  they  were  bought  in 
by  direction  of  the  assignees.  The 
petitioner  afterwards  applied  to 
the  Commissioners  for  another  sale, 
but  the  order  they  made  being  un- 
satisfactory to  him,  as  to  the  time 
of  sale,  he  refused  to  accept  it; 
and  the  a88^;nees  afterwards  ob- 
tained another  order,  when  the 
highest  bidding  was  only  650/.: — 
Held,  that  the  petitioner^  by  apply- 
ing for  a  second  sale,  waived  any 
claim  against  the  assignees  for  the 
diflference  in  the  amount  of  the 
biddings,  at  the  first  and  second 
sale;  but  that  he  was  entitled  to 
be  indemnified  from  the  ground- 
rent,  and  all  expenses  incurred 
since  the  first  sale.  Ex  parte  BaU 
dock.    2  Dea.  &  Chit.  60. 

Where  equitable  deposit  is  made,  ac- 
companied with  memorandum,  for 
debt  subsequently  discharged,  and 
on  fresh  debt  contracted,  it  is  ver- 
bally agreed  that  deposit  shall  con- 
tinue as  security  for  the  latter  debt, 
mortgagee  is  not  entitled  to  the 
costs  out  of  produce  of  sale.  Ex 
parte  Pidgeon.  %  Dea.  &  Chit.  1 1 8. 

yoL.  11^ 


M.  &  Co.  deposit  with  S.  &  Co.  the 
mortgage  deeds  of  certain  colonial 
property^  for  securing  a  floating 
balance  due  firom  M.  &  Co.  to  S. 
&  Co.,  and  afterwards  execute  an 
assignment  of  the  mortgage  debt, 
"  in  addition  to  the  securities  then 
already  held  by  S.  &  Co./'  but 
without  making  any  actual  assign- 
ment of  the  mortgage  itself,  or  the 
mortgaged  property  >— Held,  that 
S.  &  Co.  continued  nevertheless 
the  equitable  ,  mortgagees  of  the 
mortgaged  property.  Ex  parte 
Smitk.    2  Dea.  &  Chit.  271. 

Where  an  equitable  mortgagee  is 
also  an  assignee,  a  solicitor  will  be 
appointed  to  take  the  account,  and 
conduct  the  sale.  Ex  parte  Lees. 
St  Dea.  &  Chit.  360. 

If  a  petitioning  creditor  is  assignee 
and  equitable  mortgagee,  the  peti- 
tion for  a  sale  must  be  served  on 
the  bankrupt  and  a  creditor.  Re 
Parker,  1833,    1  Mont.  &  B,  394. 

An  equitable  mortgagee  will  not  be 
preferred  to  a  subsequent  legal 
mortgagee!  who  has  no  notice  of 
the  equitable  mortgage;  and  the 
onus  lies  upon  the  former,  claim- 
ing a  priority,  to  prove  that  the 
latter  had  such  notice.  Ex  parte 
Hardy,    ft  Dea.  &  Chit.  393. 

An  equitable  mortgagee  is  entitled  to 
the  growing  crops  and  rents^  from 
39 
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the  date  of  tlie  order  of  sale.     Ex 
parte  Bignold.  2  Dea.  &  Chit.  398. 

ESTOPPEL. 

Where  former  petition  of  bankrupt 
was,  by  the  Vice-Chancelloir,  dis- 
missed on  merits,  with  costs  to  be 
paid  by  the  bankrupt,  who  con- 
tinues in  contempt  for  non-payment 
of  them,  he  has  no  hcus  standi  in 
this  Court,  being  considered  in 
contempt  of  this  Court  also.  And 
former  decision  on  same  matter 
held  an  estoppel.  Ex  parte  Munk, 
%  Dea.  &  Chit.  120. 

EVIDENCE. 

The  bankrupt's  aQdavit  in  support 
of  the  respondent's  case  is  admissi- 
ble in  evidence,  notwithstanding  he 
has  previously  made  one  in  sup- 
port of  the  petition.  But  when 
the  party  is  dead,  who  could  best 
have  answered  such  affidavit,  the 
bankrupt's  allegations,  uncorrobo- 
rated, will  not  go  for  much.  Ex 
parte  Gwyn,    2  Dea.  &  Chit.  12. 

On  a  petition  by  assignees  to  super- 
sede a  commission,  the  bankrupt's 
affidavit  is  admissible^  to  show  that 
the  commission  was  fraudulently 
concerted.  Ex  parte  BeUwood,  2 
Dea.  &  Chit.  37. 

A  bankrupt,  previous  to  his  bank- 
ruptcy, gave  a  bond  to  trustees 
for  the  payment  of  5000/,  and 
interest,  as  a  provision  for  his 
daughter  on  her  marriage.    The 


trustees  havitig  proved  the  amduht 
under  the  commission,  a  petitbu 
was  presented  to  e^tpunge  the 
proof,  the  bankrupt  alleging  that 
when  the  bond  was  given  it  was 
understood  between  him  and  the 
obligees,  that  it  was  only  to  be 
available  in  the  event  of  the  suc- 
cess of  a  certain  speculation:— 
Hetd|  that  such  parol  evidence  was 
not  admissible  to  control  the  abso- 
hite  effect  of  the  bond.  Ex  parte 
Morley.    1^  Dea.  &  Chit.  50. 

The  bankrupt's  examination  cannot 
be  read  as  evidence  against  a  third 
party  who  had  no  power  df  cress- 
examining  him.  Notice  of  reading 
also  necessary.  Eapttrte  AimA/if* 
%  Dea.  &  Chit.  2\2. 

On  the  hearing  of  exceptions  to  the 
master's  report^  those  affidavits 
only  in  support  of  or  against  the 
original  petition  can  be  read  which 
were  used  in  evidence  before  the 
master.  Ex  parte  GryUt.  %  Des. 
ft  Chit.  290. 

A  banker's  pass-book  delivered  to 
his  customer,  in  which  there  arc 
entries  on  one  side  only»  is  not 
evidence  of  a  settled  account  be- 
tween the  partiesj  although  the 
customer  keeps  the  book,  without 
making  any  objection  to  the  entries 
contained  in  it.  Ex  parte  Randle- 
son,  1882.     2  Dea.  &  Chit.  534. 

Where  the  bankruptcy  of  a  party  is 
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stated  in  nn  allegation  in  an  indict- 
ment for  a  conspiracy,  the  assign- 
ment cannot  be  received  as  evi- 
dence in  support  of  such  allegation, 
unless  it  be  proved  by  the  sub- 
scribing witness.  Rex  v.  Popcy 
ISS2.    5  Car.  &  P.  208. 

The  declarations  of  the  petitioning 
creditor  (since  dead)  made  afler 
the  commission!  are  not  evidence 
against  the  assignees,  on  the  trial 
of  an  issue  whetlier  the  commission 
was  concerted  between  the  peti- 
tioning creditor^  the  bankrupt,  and 
the  attorney.  Harwood  v.  Keys. 
1  Mood.  &  R.  204. 

The  declarations  of  a  trader  made 
shortly  after  an  absence,  are  not 
admissible  to  prove  such  absence 
an  act  of  bankruptcy.  Lees  v. 
Marton.  1  Moody  &  R.  210.  See 
Ex  parte  Palmer.  1  D.&  C.  371. 

In  an  action  for  maliciously  suing 
out  a  commission  of  bankrupt,  it 
is  not  sufficient  to  prove  merely 
that  the  commission  was  super- 
seded: for  a  supersedeas  may 
proceed  upon  strict  legal  grounds, 
and  does  not,  therefore,  furnish 
evidence  of  the  want  of  probable 
cause.  Hay  v.  Weakley.  5  Car. 
&  P.  361. 

A  conversation  between  a  client, 
who  afterwards  becomes  bankrupt, 
and  his  attorney's  clerk,  on  the 
subject  of  his  affairs,  is  a  privi- 
leged communication,  and  cannot 


be  given  in  evidence  in  an  action 
by  his  assignees,  for  the  purpose 
of  showing  his  motives.  Bonmuin 
V.  Norton.     5  Car.  8c  P.  177. 

Where  the  bankruptcy  of  a  party  is 
stated  in  an  allegation,  in  an  in- 
dictment for  a  conspiracy,  the 
assignment  cannot  be  received  as 
evidence  in  support  of  such  allega- 
tion, unless  it  be  proved  by  the 
subscribing  witness.  Rex  v.  Pope. 
5  Car.  &  P.  208. 

A  trader,  being  pressed  for  pay- 
ment of  a  debt  by  the  attorney  of 
a  creditor,  promised  to  give  him  a 
security  on  the  following  day; 
instead  of  which,  he  left  his  place 
of  residence,  and  immediately  gave 
security  to  another  creditor,  a 
relation.  On  his  return  home,  aty 
the  expiration  of  nearly  a  month, 
the  attorney  of  the  former  creditor, 
in  the  course  of  a  conversation, 
asked  him  what  security  he  had 
given  his  relation;  to  which  he 
replied,  *'he  did  not  know":— . 
Held,  that  the  declarations  of  the 
debtor  in  that  conversation  were 
admissible  in  evidence  to  support 
an  alleged  act  of  bankruptcy  in 
giving  the  securities  to  his  rela- 
tion, by  way  of  fraudulent  prefer- 
ence, and  to  show  the  conduct  of 
the  party  giving  them;  although 
it  was  objected  that  the  conversa- 
tion took  place  in  the  absence  of 
the  person  to  whom  the  securities 
were  given,  and  at  too  great  a 
3  b2 
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distance  of  time  (a  month)  from 
the  completion  of  that  tranaaction. 
Rydky  y.  Gydt.  S  Moore  &  Soott, 
448.    S.  C.  9  Bing.  349. 

EVIDENCE  TENDING  TO 
CRIMINATE. 

Semble,  A  bankrupt  is  bound  to 
disclose  his  property,  although  an 
indictment  is  pending  against  him 
for  concealing  it,  &c. ;  and  al- 
though his  answer  may  tend  to 
criminate  him.  Crosif  J.  dubitantc, 
In  re  Heath.  2  Dea.  &  Chit.  214. 
S.  C.  IM.&  B.  184. 

A  bankrupt  is  bound  to  disclose  his 
property,  although  his  answer  may 
tend  to  convict  him  of  con- 
cealing his  effects.  In  re  Peaks, 
2  Dea.  &  Chit.  226.  S.  C.  1  M. 
&B.  215. 

A  bankrupt  is  bound  to  answer 
touching  his  estate,  although  his 
answer  may  tend  to  convict  him 
of  perjury  on  a  former  occasion, 
and  of  concealing  his  effects. 
CrosSf  J.  dissent.,  on  the  ground 
of  the  assignee's  motive  in  putting 
the  question.  In  re  Smith,  2  Dea. 
&  Chit.  230.  S.  C.  1  M.  &  B. 
203, 

Where  a  bankrupt  has  sold  goods  to 
a  party  for  a  price  considerably 
lower  than  what  he  gave  for  them, 
the  purchaser,  when  summoned 
before  the  Commissioner  for  ex- 
amination, is  bound  to  answer  the 


question  '*  to  whom  did  you  aub- 
sequently  sell  these  goods;"  for 
it  materially  concerns  the  estate  of 
the  bankrupt,  to  ascertain  whether 
the  sale  by  him  was  bond  fide.  In 
re  Folk.  2  Dea.  &  Chit.  415. 

EXAMINATION. 

&eBANKKUPT's  EXAMIKATIOK, 

If  on  croBS-examining  a  witness,  an 
irrelevant  question  be  put,  you 
cannot  produce  evidence  to  dis- 
prove his  answer,  but  must  take  it 
for  better  and  worse.  Ex  ptnie 
Armly.    2  Dea.  &  Chit.  213. 

EXAMINATION,  VIVA  VOCE. 

In  the  ordinary  practice  of  hearing  a 
petition  on  affidavit,  it  ia  irregular 
for  a  counsel  to  examine  a  witneas 
vied  voce^  without  any  previous 
order  of  the  Court  obtained  for 
that  purpose.  Ex  forte  BaUockt 
2  Dea.  &  Chit.  60. 

The  Court  will  not  order  vivd  voce 
examination  In  first  instance  be* 
fore  hearing.  Ex  parte  AmAy^ 
2  Dea.  9e  Chit,  120. 

Where  a  party,  on  the  hearing  of  a 
petition,  makes  use  of  an  affidavit 
to  prove  his  case,  the  Court  will 
not,  because  the  affidavit  does  not 
go  far  enough  for  his  purpose, 
adjourn  the  hearing  of  the  petition 
to  a  future  day,  to  enable  him  to 
examine  the   depone^it  vM  vpeCf 
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unless  the  other  party  consent  to 
such  adjournment ;  for  the  depo- 
nent ought  to  have  been  in  attend- 
ance, if  it  was  likely  that  his 
personal  examination  would  be 
necessary.  Ex  parte  Dickenson, 
1892.    2  Dea.  &  Chit.  520. 

On  the  hearing  of  exceptions  to  the 
master's  report,  those  affidavits 
only  in  support  of  or  against  the 
original  petition  can  be  read  which 
were  used  in  evidence  befbre  the 
master.  Ex  parte  Grylls.  %  Dea. 
&  Chit.  290. 

When  affidavits  are  referred  to  the 
•  registrar  for  scandal,  and  one  of 
the  parties  means  to  except  to  his 
report,  the  exceptions  must  be 
taken  immediately  the  registrar 
certifies.  Ex  parte  WiUiamson, 
%  Dea.  &  Chit.  382. 

EXECUTION. 
See  also  Sheriff. 

A  fi.  fa.  was  sued  out  on  a  judgment 
entered  up  under  a  warrant  of 
attorney,  and  the  sheriff  seised  the 
goods  before  ten  in  the  forenoon 
ot  the  13th  of  August,  and  mAd 
the  same  ten  days  afterwards. 
On  the  Idth  of  October  following, 
about  noon,  a  commission  issued 
against  the  defendant,  under  which 
he  was  declared  a  bankrupt: — 
Held,  first,  that  the  seizure  of  the 
goods  by  the  sheriflf  was  a  suffi- 
cient executing  or  levying,  within 


the  meaning  of  those  words  in 
the  statute  6  G,  4.  c.  16.  s.  '81. 
Secondly,  that  more  than  two 
calendar  months  had  elapsed  be- 
tween the  execution  and  the 
issuing  of  the  commission.  Thirdly, 
that  although  the  execution  issued 
on  a  judgment  entered  up  in  pur- 
suance of  a  warrant  of  attorney, 
yet,  having  been  executed  more 
than  two  months  before  the  issuing 
of  the  commission,  it  was  protected 
by  section  81,  and  not  taken  out 
of  that  section  by  the  proviso  in 
section  108.  SenAle,  that  that 
proviso  only  applies  to  executions 
executed  within  two  calendar 
months  before  the  issuing  of  a 
commission*  Godson  v.  Sanctuary f 
1 832.    4  Bam.  &  Adol.  255. 

EXECUTORS. 

See  also  Bankrupt  Executor. 

Where  the  bankrupt  is  one  of  two 
executors^  the  petition  of  a  party 
interested  under  the  will  must  be 
served  on  the  other  executor,  as 
well  as  on  the  bankrupt  and  the 
assignees.  Ex  parte  Cuttifig.  2 
Dea.  &  Chit.  3. 

Where  an  order  of  Court  is  necessary 
to  enable  a  party  to  prove,  he 
cannot  vote  or  sign  certificate ; 
for  instance,  trustees,  executors, 
&c.  Ex  parU  Wyatt,  2  Dea.  & 
Chit  211. 

/.  S»  became  possessed  (in  trust,  as 
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executor  of  his  deceased  father,) 
of  certain  shares  of  the  joint  stock 
of  the  Lead  Smelting  Company. 
The  only  evidence  of  a  party's 
interest  in  the  stock  of  this  com- 
pany is,  a  book  in  which  are 
entered  all  transfers  of  shares. 
In  this  book  there  was  an  entry 
signed  by  J.  S.  purporting  to  be  a 
transfer  of  the  shares  in  question 
from  himself  as  executor  to  him- 
self in  his  individual  character. 
Where  the  transfer  is  made  in 
pursuance  of  a  bond  fide  sale  for 
a  money  consideration,  the  words 
''sell  and  assign''  are  used;  but 
in  this  instance  those  words  were 
^erased.  On  the  faith  of  his  ap- 
parent ownership  of  these  shares, 
/.  S,  acted  as  a  director  of  the 
company^  and  received  the  divi- 
dends to  his  own  use  up  to  the 
time  of  his  bankruptcy ;  and,  on 
passing  his  accounts  under  the 
commission^  he  treated  the  shares 
as  his  own  property.  Upon  an 
issue  directed  to  try  the  rights  to 
these  shares,  between  J,  S,  and 
another,  as  executors  of  the 
original  proprietor,  and  the  as- 
signees of  J,  i^.,  it  was  left  to  the 
jury  to  say  whether  or  not  the 
shares  were,  at  the  time  of  the 
bankruptcy,  in  the  possession, 
order,  or  disposition  of  the  bank- 
rupt with  the  consent  or  permis- 
sion of  the  true  owner.  The  jury 
having  found  for  the  plaintiffs, 
the  Court  refused  to  disturb  the 
verdict.  Cooper  v.  De  Tastet 
2  Moore  &  Scott,  714. 


FEME  COVERT. 
See  Husband  and  Wife. 

FIAT. 

See  also  Concerted  Commission. 

A  country  attorney  hires  a  room  in 
Bell  Court,  Brooks'  Market,  Lon- 
don, which  he  keeps  four  weeks, 
and  in  which  he  puts  eighty-two 
old  volumes  of  books,  sticking  up 
a  paper  in  the  window  on  which 
his  name  was  written  with  the  ad- 
dition of  *<  bookseller."  A  fiat 
having  been  issued  against  him  by 
this  description,  was  annulled  on 
the  ground  of  fraud.  Ex  parU 
Darty  U33,     2  Dea.  &  Chit.  543. 

Where  a  fiat  is  annulled  after  adju- 
dication, for  an  insufficient  act  of 
bankruptcy,  it  is  always  at  the 
cost  of  the  petitioning  creditor. 
Ex  parte  FUicher.  2  Dea.  &  Chit. 
374. 

Although  the  adjudication  has  been 
reversed,  a  creditor  has  no  right 
to  the  annulling  the  fiat,  even  on 
a  petition  presented  before  the 
42d  day,  if  up  to  the  hearing  of 
petition  the  bankrupt  has  never 
surrendered.  Ex  parte  Clarke.  2 
Dea.  &  Chit.  194.  S.  C.  I  M.  & 
B.  379. 

Where  a  country  fiat  will  be  pre- 
ferred to  a  London  one.  Ex  parte 
Bolan.    2  Dea.  &  Chit.  331. 

After  a  fiat  had  issued,  the  bank- 


Fixtures. 


INDEX. 


Fixti^res. 


711 


rupl  makea  Mrtain  proposals  to 
his  creditors  to  prevent  the  pro- 
•ecution  of  it ;  to  which  pr<^osals 
the  solicitor  for  one  of  the  cre- 
ditors promises  to  give  m  answer 
Hi  a  certain  time  on  the  following 
day,  (the  16th  after  the  date  of 
the  fiat,)  hut  before  that  time  ar- 
rivesi  he  strikes  a  second  docket, 
for  non^prosecutioD  of  the  first, 
under  the  general  order  :'-^Held, 
that  this  was  a  breach  of  iaith»  and 
a  petition  to  annul  the  first  fiat 
was  dismisaed  with  costs.  Ex 
parte  Baker.    2  Dea.  &  Cbit.  36S. 

Time  for  opening  fiat  not  enlarged 
to  give  efiect  to  arrangement  for 
composition.  R^  Moody,  2  Dea. 
&  Chit,  210, 

A  fiat  may  be  amended  by  adding  a 
surname  where  no  proceedings 
have  taken  place  under  it.  In  re 
Dorvall.     I  M.  &  B.  264. 

FINAL  EXAMINATION. 
See  fiANi^aurv's  E2;amination. 

FIXTURFS. 

L,  took  a  lease  of  a  mill  and  iron 
forge,  and  bought  the  fixed  and 
XBOveaUo  implements  &Cm  but  it 
was  agreed  that  diey  should  be 
deliveced  up  ^t  the  end  or  oljier 
detevminatioQ  of  the  term,  at  a 
valuatioOf  if  the  lessors  should 
give  fifteen  mouths'  notice  of  their 
desire  to  have  them.  L.  after- 
wards conveyed  all  his  interest  in 


the  premises,  implements  Sec,  to 
a  creditor  in  trust,  if  default  should 
be  made  by  L.  in  paying  certain 
instalments,  to  enter  upon  and 
sell  the  same,  and  satisfy  himself 
out  of  tlie  proceeds,  re-assigning 
the  residue;  and  if  the  lessor 
should  require  a  re-sale  of  the 
implements  '&c.  the  proceeds  of 
such  re-sale  were  to  go  in  dis- 
charge of  the  debt,  if  unsatisfied. 
L,  made  default  and  subsequently 
became  bankrupt,  after  which, 
and  during  the  term,  the  creditor 
who  had  not  before  interfered  en- 
tered upon  the  property ; — Held, 
on  trespass  brought  by  the  as- 
signees, that  L,  had  at  the  time  of 
his  bankruptcy  the  reputed  owner- 
ship of  the  moveable  goods,  but 
not  of  tlie  fixtures.  Clark  v. 
CrownskaWy  1832.  3  Barn.  & 
Adol.  804. 

A  tenant  in  fee  of  a  cotton  mill,  in 
ivhich  there  was  a  steam-engine, 
boilers,  &c.  mortgaged  the  mill^ 
engine,  boilers,  &c.  to  B.  but  re- 
mained in  possession  until  his 
bankruptcy.  The  entablature  plate 
of  the  engine,  which,  however^ 
formed  no  part  of  the  working  ap- 
paratus, was  fixed  to  the  freehold 
of  the  mill,  every  other  part  of  the 
engine  was  secured  by  bolts  and 
screws,  and  might  be  removed 
without  injury  to  the  building : — 
Held,  that  the  steam-engine  was 
not  in  the  order  and  disposition  of 
A,  at  his.  bankruptcy.  Hvbbard  Vb 
Bagshaw,  1831.    4  Sim.  326. 
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Machinery  affixed  to  the  freehold  of 
iron-works  is  not  considered  to  be 
within  the  order  and  disposition  of 
the  bankrupt  trader,  where,  by  the 
custom  of  the  country,  when  iron- 
works are  let,  such  articles  are 
furnished  by  and  continue  to  be  the 
property  of  the  lessor.  Riifford  v. 
Bithap,  1829.     5  Russ.  346. 

FORMER  DECISION. 

Where  former  petition  of  bankrupt 
was  by  the  Vice-Chancellor  dis- 
missed on  merits,  with  costs  to  be 
paid  by  the  bankrupt,  who  con- 
tinues in  contempt  for  non-pay- 
ment of  them,  he  has  no  locus 
standi  in  this  Court,  being  con- 
sidered in  contempt  of  this  Court 
also.  And  former  decision  on 
same  matter  held  an  estoppel.  Ex 
parte  Munk.    2  Dea.  &  Chit.  ISO. 

FRAUD. 

After  a  fiat  had  issued,  the  bankrupt 
makes  certain  proposals  to  his 
creditors  to  prevent  the  prosecu- 
tion of  it,  to  which  proposals  the 
solicitor  for  one  of  the  creditors 
promises  to  give  an  answer,  at  a 
certain  time,  on  the  following  day, 
(the  16th  after  the  date  of  the 
fiat,)  but  before  that  time  arrives 
he  strikes  a  second  docket,  for 
non-prosecution  of  the  firsts  under 
the  general  order: — Held,  that 
this  was  a  breach  of  fiuth,  and  a 
petition  to  annul  the  first  fiat  was 
dismissed  with  costs.  Ex  parte 
Baker.     2  Dea.  &  Chit.  $62. 


After  a  lapse  of  twenty  years,  and 
the  death  of  the  petitioning  cre- 
ditor and  the  bankrupt,  the  Court 
wiU  not  entertam  a  petition  for  a 
supersedeas  on  the  ground  of 
fraud.  Ex  parte  Granger.  %  Dea. 
&  Chit.  459. 

A  country  attorney  hires  a  room  in 
Bell  Court,  Brooks'  Market,  Lon- 
don, which  he  keeps  four  weeks, 
and  in  which  he  puts  eighty-two 
old  volumes  of  books,  sticking  up 
a  paper  in  the  wmdow  on  which 
his  name  was  written,  with  the 
addition  of  "  bookseller."  A  fiat 
having  been  issued  against  him  by 
this  description,  was  annulled  on 
the  ground  of  fraud.  Ex  parte 
Dart,  ISSS.    ft  Dea.  &  Chit  5f  S. 

^.,  B.  and  C.  having  agreed  for  the 
purchase  of  certain  mines,  for 
10,000/.,  and  to  form  a  joint  slock 
company  for  working  them,  and 
that  the  mines  should  be  sold  to 
the  company  for  25,000/.,  of  which 
10,000/.  should  be  paid  to  F.  the 
proprietor,  and  the  remainder  di- 
vided amongst  thediselves  and 
certain  of  their  friends,  whom  they 
nominated  to  be  directors  and 
officers  of  the  company ;  at  a 
meeting  df  the  persons  so  nomi- 
nated, at  which  A.,  B.  and  C.  were 
present,  but  before  the  company 
was  estabUshed,  it  was  resolved 
that  the  company  should  purchase 
the  mines  for  25,000/.  to  be  paid 
tbF. ;  and  a  conveyance  was  after- 
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wards  taken  from  F.  to  tlie  trus- 
tees of  the  company,  and  the 
5^5,000/.  was  paid  out  of  the  funds 
of  the  company  and  distributed  in 
the  manner  agreed  upon.  A  suit 
having  been  instituteO  by  some  of 
the  shareholders,  on  behalf  of 
themselves  and  the  others,  against 
the  persons  who  had  participated 
in  the  15,000^.,  the  latter  were 
decreed  to  refund  what  they  had 
received,  and  one  of  the  defend- 
ants having  become  bankrupt  after 
he  had  paid  what  he  had  received 
into  Court,  under  an  order  upon 
motion:— Held,  that  the  plaintiffs 
were  entitled  to  receive  that  sum, 
and  were  not  to  be  put  to  prove 
their  demand  under  the  commis- 
sion. Hichens  v.  Congreve^  18dl« 
4  Sim.  4^0. 

It  is  a  good  answer  to  a  plea  of  bank- 
ruptcy, that  the  certificate  was 
obtained  by  fraud,  though  the  en- 
actment to  that  effect  in  5  Geo, 
2.  c.  dO.  8.  7.  is  not  repeated  in 
6  Geo,  4f,  c.  16.  Horn  v.  /on, 
1832.     4  Bam.  &  Adol.  78. 

FRAUDULENT  ASSIGNMENT 
AND  PREFERENCE. 

The  act  1  &  2  WiU,  4.  c.  5i.  s.  4^.  does 
not  give  validity  to  commissions 
of  bankrupt  founded  on  concerted 
acts  of  bankruptcy;  and  there- 
fore the  execution  of  a  deed, 
whereby  a  trader  assigns  all  his 
property  to  a  trustee  for  the  be- 
nefit of  all  his  creditors,  is  not 


an  act  of  bankruptcy  sufficient  to 
support  a  commission,  founded  on 
the  petition  of  a  creditor,  who 
was  either  party  or  privy  to  such 
deed.  MarshaU  v.  Barkworthf 
1888.    4  Barn.  &  Adol.  508. 

A  transfer  made  by  a  debtor,  under 
apprehension  of  arrest,  is  not 
fraudulent  and  void,  as  voluntary, 
under  the  Insolvent  Debtors'  Act, 
7  Geo,  4.  c.  57,  s.  92.  Corhmdd 
V.  Broadhurst,  1  Mood.  &  R. 
189. 

A,  received  from  £.,  an  insolvent, 
the  pawnbroker's  duplicate  of  a 
harp;  which  was  an  undue  pre- 
ference, under  section  82  of  the 
insolvent  act,  7  Geo,  4.  c.  57.  An 
took  the  harp  out  of  pawn : — 
Held,  that  as  against  the  assig- 
nees A,  had  no  lien  on  the  harp 
for  the  sum  he  paid  to  take  it  out 
of  pawn.  AyUng  v.  fVUliamst 
5  Car.  &  P.  899. 

A  trader^  being  pressed  for  the  pay* 
ment  of  a  debt  by  the  attorney  of 
a  creditor^  promised  to  give  him  a 
security  on  the  following  day ;  in- 
stead of  which  he  left  his  place 
of  residence,  and  immediately 
aflerwards  gave  securities  to  aho- 
ther  creditor,  a  relation.  On  his 
return  home,  at  the  expiration  of 
nearly  a  month,  the  attorney  of  the 
former  creditor,  in  the  course  of  a 
conversation,  asked  him  what  se* 
curity  he  had  given  his  relation ; 
to  which  he  replied'^ he  did  not 
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know :"— -HeUs  that  tbe  deck^'^- 
UoBs  of  th^  debtor,  in  i\M  eon- 
^erfmSaaot  were  admiwble  m  evi- 
denoe  to  support  an  alleged  act 
of  baakruptoyi  in  giving  tbe  lecu- 
ritiet  to  bis  r^latioii,  by  w^  of 
fraudulent  preference,  and  to 
show  the  condact  of  tbe  par|y 
giving  tbem ;  although  it  was  ob- 
jected, that  tbe  conversation  took 
place  in  the  absence  of  tbe  person 
to  whom  tbe  securities  were  given, 
and  at  too  great  a  distance  of 
time  (a  month)  from  tbe  comple- 
tion of  that  transaction.  Ridley 
V.  Gyde.  ft  Moore  &  Scott,  448. 
S.  C.  9  Bing.  349. 

Tbe  transfer  or  delivery  of  goods, 
&(i.,  by  a  trader  in  contemplation 
of  bankruptcy,  although  in  satis- 
faction of  a  bond  fide  debt,  is  not 
within  the  protection  of  section  81 
of  the  statute  6  Geo,  4.  c.  16.  not- 
withstanding it  is  made  more  than 
two  months  before  the  issuing  of 
a  commission  against  such  trader. 
Bevan  v.  Nunn,  %  Moore  &  Scott, 
132.     S.  C.  9  Bing.  107. 

J,  S.f  b^ing  indebted  to  (he  defend- 
ant, the  latter  wrote  to  demand 
payment,  saying  that  he  must 
have  the  iponey  **  in  a  few  weeks," 
or  he  would  put  it  in  the  hands  of 
an  attorney  to  get.  /.  jS'.,  in  con- 
sequence of  this  demand,  paid  the 
debt  in  three  weeks,  and  went  to 
prison,  and  petitioned  the  Insol- 
vent Debtors*  Court  for  his  dis- 


diaige  within  three  mootha  after- 
wards :^Held9  that  this  waa  9M>t 
a  voluntary  payment,  or  fraudu- 
lent and  void,  within  the  ayaajng 
of  the  3^d  section  of  the  statute, 
7  Geo.  4,  c.  57.  Reffaard  v,  IMm- 
Mfi,  3  Moore  &  S.  127,  &  C. 
9  Bing.  717. 

Qne  of  two  partners*  after  oemmit- 
ting  an  a^  of  bankruptcy,  banded 
over  a  bank  ppst-bill  and  some 
silver  to  tbe  ^nt  f>f  the  drawer 
of  a  bill  of  exchange,  accepted 
by  tbe  partoers,  and  which  was 
just  about  to  become  due,  {or  the 
purpose  of  prote?tii|g  such  bill* 
Such  bafidiog  over  was  found  to 
be  a  fraudulent  preference,  and 
to  have  been  in  conteipi^platioB  of 
bankruptcy.  On  the  same  day, 
but  a  few  hours  later  than  the 
time  of  handing  over  the  note 
and  money,  the  other  partner 
committed  an  act  of  bankruptqr : 
—  Held,  that  the  act  of  the 
partner,  who  had  committed  the 
act  of  bankruptcy  before  be 
handed  over  tbe  property  was  not 
binding,  and  that  the  assignees 
of  the  two  partnera  ni%b|  lecover 
the  value  of  the  properliy.  Burt 
V.  Motdl.     1  Cromp«  &  M*  5^5^ 

A  preference  by  an  insolvent  trader 
to  a  particular  creditor  is  not 
fraudulent,  if  originating  bondjide 
in  the  urgency  of  tbe  creditor. 
Morgan  v.  Brundrett^  %  Nevile 
&  M.  281. 
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FREIGHT. 

A  ship-owner  assigned  to  B.  the 
freight  earned  and  to  be  earned 
by  one  of  his  ships,  and  after- 
wards chartered  her  to  C  for  a 
voyage  to  S.  The  outward  freight 
was  paid  to  A.  before  the  ship 
sailed.  The  charter-party  after- 
wards was  delivered  to  B.,  by  A*^ 
direction,  and  B,  gave  notice  of 
the  assignment  to  C.  Afterwards, 
but  before  the  ship  returned,  A, 
became  bankrupt:  —  Held,  that 
the  homeward  fteight  was  not  in 
A'%  order  and  disposition  at  his 
bankruptcy;  and,  therefore,  that 
B,  was  entitled  to  it.  Douglas  v. 
Rttstell,  1831.     4  Sim.  524. 

FRENCH  BANKRUPTCY. 

Where  parties  have  become  bank- 
rupt in  France,  but  have  been 
reinstated  in  their  affairs  by  a 
concordai,  it  is  noi  necessary,  in 
an  action  brought  by  them  for 
money  due  to  them  before  their 
bankruptcy,  to  prove  that  they 
have  performed  their  part  of  the 
concordat^  but  they  should  show 
that  the  action  is  brought  with 
the  assent  of  the  Commissioners 
named  therein.  Orr  v.  Brcnvne, 
US8.    5  Car.  &  P.  414. 

FURTHER  DIRECTIONS. 

Where  an  order  made  in  bankruptcy 
reserves  further  directions  and 
costs,  a  subsequent  application  to 
the  Court,  as  to  the  costs  merely, 


may  be  entertained  by  motion,  but 
if  it  is  by  way  of  further  direc- 
tions, it  must  be  by  petition.  The 
solicitor  for  the  respondents  ought 
to  have  notice  of  such  an  appli- 
cation as  well  as  the  respondents 
themselves.  Ex  parU  SJujMoU* 
%  Dea.  &  Chit.  286. 

FURTHER  EVIDENCE. 

Where  a  party,  on  the  hearing  of 
a  petition,  makes  use  of  an  affi- 
davit to  prove  his  case,  the  Court 
will  not,  because  the  affidavit  does 
not  go  far  enough  for  his  purpose, 
adjourn  the  hearing  of  the  peti- 
tion to  a  future  di^,  to  enable 
him  to  examine  the  deponent  wA 
vocCf  unless  the  other  party  con- 
sents to  such  acQournment;  for 
the  deponent  ought  to  have  been 
in  attendance,  if  it  was  likely  that 
his  personal  examination  would  be 
necessary.  Ex  parte  Dicketuont 
1832.     2  Dea.  &  Chit.  520. 

Where  the  bankrupt,  after  the  choice 
of  assignees,  petitions  to  reverse 
the  adjudication,  under  ,the  17th 
section  of  1  &  2  Will,  4*.  c.  56» 
the  assignees  are  not  prevented 
from  adducing  further  evidence  to 
establish  the  act  of  bankruptcy j 
upon  which  the  a^udication  of 
the  Commissioner  proceeded.  Ex 
parte  Jackson,  1833.  2  Dea.  & 
Chit.  601.   S.  a  1  M.  &  B.  394. 

FUTURE  EFFECTS. 
By  section  127,  if  bankrupt  has  been 
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bankrupt  before,  and  does  not  pay 
1 5s,  in  the  pound  under  the  second 
commission,  his  person  only  is 
protected  by  the  certificate,  and 
his  future  effects  vest  in  the  assig- 
nees* RoberUon  v.  Score.  18S2, 
S  Bam.  &  Adol.  SSS. 

GENERAL  ORDER. 

After  a  fiat  had  issued,  the  bank- 
rupt makes  certain  proposals  to  his 
creditors,  to  prevent  the  prosecu- 
tion of  it,  to  which  proposals  the 
solicitor  for  one  of  the  creditors 
promises  to  give  an  answer^  at  a 
certain  time,  on  the  following  day, 
(the  16th  after  the  date  of  the  fiat,) 
but  before  that  time  arrives^  he 
strikes  a  second  docket,  for  non- 
prosecution  of  the  first,  under  tlie 
general  order  :^Held,  that  this 
was  a  breach  of  faith,  and  a  peti- 
tion to  annul  the  first  fiat  was  dis- 
*  missed  with  cosu.  Ex  parie  Baker, 
2  Dea.  8c  Chit.  362. 

A  special  order  had  been  obtained 
for  an  agent  to  the  petitioner,  who 
was  abroad,  to  sign  the  petition  on 
her  behalf: — Held,  that  this  might 
be  done  ubder  the  general  order  of 
12th  August,  1809,  and  the  special 

'  order  was  therefore  discharged 
with  costs*  Ex  parie  Mooh:»  2 
Dea.  &  Chit  369. 


It  was  ordered  that  the  costs  of  all 
proceedings  in  this  Court  in  town 
fiau,  should  be  referred  to  their 
oVm  officer,  Mr.  Greggi  the  de- 


puty registrar  for  taxation;  and 
that  no  reference  should  in  future 
be  directed  to  a  master  for  this  pur- 
pose. The  Commissioners  would 
merely  tax  the  petitionii^ 
tor's  costs,  and  the  coats  of 
signees  under  the  fiat.  PraeOcet 
ISSS.    2  Dea.  &  Chit.  586. 

As  to  special  case,  it  is  ordered,  that 
every  special  case  of  appeal  from 
this  Court,  tendered  for  the  ap- 
proval of  one  of  the  judges,  shall 
be  left  for  that  purpose  at  the 
office  of  the  regbtrar,  signed  by 
the    counsel   for    the  respective 
parties,  or  accompanied   widi  a 
certificate  from  the  oounael  fi>r  the 
appellant,  that  there  is  m  their 
judgment  good  cause  for  such  ap- 
peal, and  an  a6Sdavit  that  a  copy 
of  such  case  has  been  delivered  to 
the  solicitor  for  the  other  party, 
eight  days  prior  to  such  tender 
thereof.    St2d  May,  1833.    t  Dea. 
&  Chit.  632. 

The  12th  new  orders,  3d  April, 
1828,  applied  to  affidavits  in  bank- 
ruptcy, which  had  been  referred 
for  scandal  and  impertinence.  Ex 
parte  CheHer,  1830.    4  Sim.  12« 


GOODS  IN  TRANSITU* 

A,,  who  resided  at  Liverpool,  was 
in  the  habit  of  making  consign- 
ments of  goods  to  fi.,  his  agent  ift 
South  America,  for  sale;  on  the 
faith  of,  and  against  which  odn- 
signmentsj  A.  drew  bills  pro^r- 
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tioned  to  their  amount*  to  be  paid 
by  the  agent  out  of  the  proceeds ; 
and  the  biUa  were  n^^tiated  by 
the  indorsements  of  C,  A^%  corre- 
spondent in  London.  Some  of  the 
bills  so  indorsed  wef  e  refused  ac- 
ceptance by  the  agent.  C«,  on  re- 
ceiving information  that  they  had 
been  so  dishonoured,  requested 
that  A*  would  order  his  agent,  in 
case  be  did  not  pay  hiS|  A!%  drafts, 
immediately  to  hand  over  to  C.'s 
agent  such  property  as  he  had  of 
^,'s  of  an  equivalent  value  to  the 
bills  that  should  not  be  paid  by 
him.  A,  agreed  to  do  so,  but  be- 
came bankrupt  before  his  order  to 
transfer  the  goods  reached  South 
America  ;~Held,  that  the  bargain 
between  A*  and  C  did  not  operate 
as  a  legal  or  equitable  assignment 
of  the  property  in  ^/s  goods,  held 
by  £.,  his  agent^  but  that  they  re- 
mained the  property  of  A.  at  the 
time  of  his  bankruptcy,  and  passed 
to  his  assignees.  Carvalho  v.  Bum^ 
18S3.    4  Bam.  &  Adol.  98^. 

GUARANTEE. 

In  consideration  of  ^.  allowing  fi.  to 
draw  upon  himt  And  accept  his 
drafts,  C«  guarantees  to  him  the 
payment  of  the  amount  of  all  such 
acceptances.  C.  becomes  bank- 
rupt«  when  the  acceptances  are  not 
ye^  due : — Held,  that  after  the  ac- 
ceptances have  become  due,  and 
B»  has  neglected  to  provide  for 
them,  A,  is  entitled  to  prove  the 
^nyount.  against  Cs  estate,  under 


the  6  Geo.  4.  c.  16,  s.  56.  Ex 
parte  Mt/cn.  %  Dea.  &  Chit.  251. 
S.  C.  1  M.  &  B.  %%9. 

The  solicitor  for  the  petitioning  credi- 
tor, on  the  commission  being  super- 
seded, writes  to  the  bankrupt,  "  I 
am  ready  and  hereby  offer,  to  allow 
and  pay  the  costs,"  incurred  by 
the  bankrupt  in  petitioning  for  the 
supersedeas : — Held,  that  the  so- 
licitor was  personally  liable  on  this 
undertaking,  and  that  the  bank- 
rupt might  petition  for  an  order  on 
the  solicitor  to  pay  these  costs, 
notwithstandixig  a  subsequent  com- 
mission had  issued  against  him, 
under  which  he  had  not  obtained 
his  certificate,  his  assignees  dis- 
claiming all  interest  in  the  matter. 
Ex  parte  Bentky,  IS33.  %  Dea. 
&  Chiu  578. 

• 

HEARING  IN  PRIVATE. 

See  alio  Rehbabikg — Pbtitiok. 

Quaref  Whether  the  Court  of  Review 
has  power  to  hear  a  case  in  private, 
if  they  think  a  public  hearing  will 
be  detrimental  to  the  interests  of 
justice.  In  re  Chambers^  2  Dea. 
&  Chit.  395. 

HIRE. 

IF.,  a  horse^^^ontractor,  lets  out  a 
cart-horse  on  hire  to  iV.  &  Co., 
who  have  it  in  their  possession 
more  than  a  twelvemonth,  and 
then  become  bankrupt : — Held, 
that  it  does  not  pass  to  their  as- 
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signers,  as  beihg  in  their  reputed 
ownership).  On  a  petition  by  the 
owner  for  the  re-delivery  of  (he 
horse,  and  a  vivd  voce  examination 
of  witnesses,  the  bankrupt  Is  an 
incompetent  witness.  Ex  parte 
tViggins.  2  Dea.  &  Chit.  269. 
S.  C.  1  Mont.  &  B.  168. 


HtJSBAND  AND  WIFE. 

Where  trustees  under  marriage  set- 
tlement lend  Wife's  money  to  hus- 
band with  her  consent,  and  hus- 
band becomes  bankrupt,  they  can- 
not, on  behalf  of  wife,  prove  for 
interest  of  money,  but  only  for  the 
principal ;  she  having  been  sup- 
ported by  her  husband  since  mar- 
riage, upon  the  principles  applicable 
to  wife's  pin-money.  Semble,  secus 
if  they  prove  to  save  themselves 
from  consequences  of  their  own 
act,  her  consent  not  haying  been 
given.  Ex  parte  Green.  2  Dea. 
&  Chit.  115. 

The  Wilb  of  a  convicted  feloti,  sen- 
tenced to  transportation  beyond 
seas  for  the  tenn  bf  fbtirteen  years, 
but  removed  to  and  confined  on 
board  one  of  the  hulks  in  this 
country,  is  liable  to  be  made  a 
baiikrupty  if  shd  trade  oh  her  ovfh 
atcount,  although  she  is  in  the 
habit  of  visiting  her  husband  and 
holding  communications  with  him 
during  his  confinement.  Ex  parte 
Franks.    1  Moore  ft  Scott,  1. 


By  a  discharge  under  the  insolvent 
'  debtors*  act,  debts  contracted  by 
the  wifb  of  the  insolvent  rftdte  Ib/a 
are  extinguished,  and  A6  not  re- 
vive against  her  upon  the  death  of 
the  husband.  Lockwood  v.  Saiter. 
2  Nev.  &  M.  255. 

That  which  is  called  "  the  separate 
property  of  the  wife,"  consisting  of 
property  in  which  the  legal  owner- 
ship is  in  others,  though  held  for 
her  benefit,  cannot,  in  a  court  of 
law^  affect  the  o^ration  of  the 
discharge  of  the  husband  under 
the  insolvent  debtors*  act,  (or  of 
his  bankruptcy  and  certificate,)  in 
extinguishing  the  ante-nuptial  debts 
of  the  wife.  If  it  could,  the  exist- 
ence of  such  property  should  be 
replied  specially  to  a  plea  setting 
up  such  discharge,  &c.  but  would 
form  no  objection  to  such  plea  on 
demurrer.     Ibid. 

INDEMNITY. 

Where  the  assignees  refuse  to  bring 
an  action  for  the  recovery  of  pro- 
perty, which  a  creditor  alleges  to 
have  belonged  to  the  bankriipti  the 
Court  will  not  order  a  bew  choice 
of  assignees,  but  will  permit  the 
creditor  to  bring  the  action  in  the 
n&me  of  the  assignees^  upon  enter- 
ing into  a  proper  indemnity.  Ex 
parte  Ryiand.    2  Dea.  k  Ch«  d92. 

Upon  supersedeas  by  content  a  pur- 
chaser is  entitled  to  be  indemnified 
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a|^abst  judgments  outshlnding  be- 
fore the  bankruptcy.  Ex  parte 
Lautoury   IS32.     1    Mont.   &  B. 

INDEMNITY  BOND. 

A  Bheriff  having  seized  a  defbtldant*s 
goodit^  against  whom  a  commission 
of  bankrupt  subsequently  issued, 
the  gDOdd  are  claimed  by  A.  B. 
and  C,  i>.,  the  assignees,  upon 
which  the  shetiflT  drivers  up  the 
goods  to  them,  taking  from  them 
a  joint  bbhd  df  indemnity  agaihst 
all  loss,  charges,  frc,  which  he 
tnight  sustain  by  quitting  posses- 
sion, ahd  returning  nulla  bona.  An 
actibn  is  brought  against  the  sheriff 
by  the  execution  creditor  for  a 
ftl^  tettirn,  and  A  verdict  fetutned 
agairist  him  tbt  800/.  A.  £f.,  one 
of  the  co-obligofs  in  the  band, 
afterwards  becomes  bankrupt,  but 
before  the  bheriff  had  paid  the 
amount  of  the  verdict: — Held, 
that  the  sheriff  could  not  as  yet 
prove  under  this  bond,  having  sus- 
tained no  actual  pecuniary  loss ; 
but  as  the  damage  was  inchoate, 
he  was  entitled  to  have  a  claim 
entered,  with  a  reservation  of 
dividends.  Ex  parte  Marshall^ 
1833,  2  Pea.  &  Chit.  589.  S.  C. 
1  M.  &  B.  242. 

INDICTMENT. 

On  a  summary  application  against 
the  assignees  for  delivery  up  of 
goodSi  seised  by  them  as  the  pro- 


perty of  the  bankrupt  under  the 
fiat,  out  of  the  hands  of  the  peti- 
tioner (a  stranger  to  the  bank- 
•  ruptcy)  who  claimed  the  goods  as 
his,  but  who,  together  with  the 
bankrupt,  had  been  indicted  for  a 
conspiracy  in  secretly  and  frau- 
dulently removing  the  goods^  which 
indietment  was  still  pending  ;:— 
The  Court  refused  to  dedide  on  the 
petition  till  afler  the  trial,  on  the 
ground  that  it  would  tend  to  dis- 
close the  assignees'  evidence  in 
support  of  the  indictment.  Ex 
parte  Heath.  2  Dea.  8c  Ch.  140. 
S.  C.  1  M.  &  fi.  169. 

Where  the  bankruptcy  of  a  party  is 
stated  in  an  allegation  in  an  in- 
dictment for  a  conspiracy,  the  as- 
signment cannot  be  received  as 
evidence  in  support  of  such  alle- 
gation, unless  it  be  proved  by  the 
subscribing  witness.  Rex  v.  PopCf 
1832.     5  Car.  &  P.  208. 

An  indictment  for  a  conspiracy  to 
embezzle  the  goods  of  a  bankrupt 
must  state  the  trading,  petitioning 
creditor's  debt,  and  the  becoming 
bankrupt.  It  is  not  sufficient  to 
state  that  a  commission  issued,  un- 
der which  the  party  was  duly  found 
and  declared  to  be  a  bankrupt. 
The  King  Vt  Jones.  1  Nev.  &  Man. 
78, 

Indictment,  ailer  stating  that  a  com- 
mission of  bankrupt  had  issued 
against  /^«,  by  virtue  of  which  the 
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If,  on  cross-examining  a  witness,  an 
irrelevant  question  be  put,  you  can- 
not produce  evidence  to  disprove 
his  answer,  but  must  take  it  for 
better  and  worse.  Ex  parte  Amshyy 
2  Dea.  &  Ch.  213. 

ISSUE  AT  LAW. 

Where,  upon  the  trial  of  an  issue,  to 
try  whether  there  was  a  good  pe- 
titioning creditor's  debt,  the  bank- 
rupt took  an  objection  to  the  con- 
stitution of  the  debt,  which  he 
never  alleged  in  his  petition  to 
supersede  the  commission,  and  the 
jury  found  a  verdict  against  the 
petitioning  creditor,  the  Court 
granted  a  new  trial,  on  the  ground 
of  surprise.  Ex  parte  Christie^  2 
Dea.  &  Cb.  461. 

A  lease  was  granted  to  W,  who  after- 
wards committed  an  act  of  bank- 
ruptcy, and  then  executed  a  deed, 
stating  that  his  name  had  been  used 
in  th^  lease  in  trust  for  R,  and  de- 
claring the  trust  accordingly ;  a  bill 
was  filed  on  behalf  of  the  creditors 
of  ^.  under  the  commission,  clalm- 

'   ing  the  lease  as  part  of  his  estate ; 

*  and  the  Court  directed  an  issue  to 
try  whether  ^.*s  name  was  osed  in 
the  lease  as  a  trustee  for  R.: — 
Held,  that  the  issue  was  properly 
directed.  The  jury  having  found 
a  verdict  in  the  affirmative : — Held, 
that  the  declaration  of  trust  was 
valid,  though  executed  after  bank- 
ruptcy, and  that  the  lease  did  not 


pass  to  rF.'s  assignees.  Gardner  v. 
Rowe,  1828.     5  Russ.  258. 

JOINT  STOCK  COMPANY, 

A. ,  B,  and  C.  having  agreed  lor  thepur- 
chase  of  certain  mines  fi>r  10,000/. 
and  to  form  a  joint  stock  company 
fl)r  working  them,  and  that  the 
mmea  should  be  wAA  to  the  com- 
pany for  25,000/.,  of  which  10,000/. 
should  be  paid  to  F.  the  proprietor, 
and  the  remainder  divided  amongst 
themselves  and  certain  of  their 
friends  whom  they  nominated  to  be 
directors  and  officers  of  the  com- 
pany ;  at  a  meeting  of  the  persons 
80  nominated,  at  which^.,  R.  and  C. 
were  present,  bat  before  the  oom- 
paoy  was  established,  it  was  re- 
solved that  the  cdmpanj  should 
pdrchase  the  mines  for  25,000i,  to 
be  ftedd  to  J.,  and  a  oonveyasoe  was 
afterwards  taken  from  f.  to  the 
trustees  of  the  company,  and  the 
25,000/.  was  paid  out  of  the  funds 
of  the  company,  and  distributad  in 
the  manber  agreed  upon,  A  suit 
having  been  instituted  bj  *>me  of 
the  shareholders,  on  behalf  of  them- 
selves and  the  others^  against  the 
persons  who  had  participated  >  in 
the  15,000/.t  the  latter  were  decreed 
to  refund  what  they  had  received ; 
and  one  of  the  defendants  having 
become  bankrupt  aft;er  he  had  pakl 
what  he  had  received  into  Court, 
under  an  order  upon  motioiii  Held, 
that  the  plaintifis  were  entitled  to 
receive  the  sum,  and  were  not  to  be 
put  to  prove  their  demand  under 
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the  comtnission.    Hickem  v.  Con- 
greoe,  ISSl*    4  Sim.  420. 

JOINT  STOCK  SHARES. 

See  Reputed  Owneeship. 

JOINT    AND    SEPARATE 
CREDITORS. 

The  Court  will  not  order  unclaimed 
dividends  to  he  distributed  among 
the  creditors^unless  the  creditors  on 
whose  debts  they  are  payable  have 
ample  notice  that  they  have  been 
declared ;  and  more  especially  when 
a  long  period  has  elapsed  before 
any  dividend  has  been  made.  Sem- 
ble,  that  the  unclaimed  dividends 
of  joint  creditors  can  only  go  to 
the  joint  creditors,  and  those  of 
separate  creditors  to  the  separate 
creditors.  Ex  parte  Fedden.  2 
Dea.  &  Ch.  379. 

JOINT  ESTATE. 

One  of  two  partners  on  the  4th  July 
commits  a  secret  act  of  bankruptcy. 
On  the  5  th  January,  the  other  part- 
ner accepts  three  bills  in  the  name 
of  the  partnership  firm  in  favour  of 
one  of  the  creditors  of  the  partner- 
ship ;  all  of  which  bills  were  ante 
dated  before  the  4th  January. 
These  bills  were  afterwards  in- 
dorsed for  a  valuable  consideration 
to  R.,  who  had  no  notice  of  the  act 
of  bankruptcy.  On  the  lOih 
January  a  joint  commission  issued 
against  both  partners  : — Held,  that 
the  holder  of  the  bills  could  not 
prove  them  against  the  joint  estate, 


as  the  solvent  partner  could  not 
bind  the  joint  property  by  accepting 
bills  after  the  act  of  bankruptcy  of 
his  co-partner.  Costs  of  both  par- 
ties out  of  the  estate.  Ex  parte 
Eliis,  1838.  2  Dea.  &  Chit.  555. 
S.  C.  1  M.  &  B.  249. 

See  also  the  next  Case. 

JUDGMENT. 

B.  and  C.  being  indebted  to  A.  give 
a  joint  and  several  bond.  A.  takes 
(as  part  of  the  same  security)  a 
joint  warrant  of  attorney,  and 
enters  up  a  joint  judgment.  B. 
and  C.  become  bankrupt : — Held, 
that  the  bond  is  merged  in  the 
judgment,  and  that  A,  can  only 
prove  against  the  joint  estate  of  B. 
and  C.  Ex  parte  Christie.  2  Dea. 
&  Chit.  155.  S.  C.  1  M.  &  B.  352. 

A  testator  indebted  on  bond  devises 
his  real  estate  to  the  bankrupt  and 
two  other  trustees,  for  pajrment  of 
his  debts.  The  bond  creditor,  after 
the  testator's  death,  brings  an  actwn 
against  the  bankrupt  and  the  other 
devisees,  and  recovers  a  joint  judg- 
ment against  them  :-^Held,  that  he 
could  not  prove  under  the  separate 
commission  against  the  bankrupt^ 
even  for  the  purpose  of  voting  in 
the  choice  of  assignees.  Ex  parte 
Pearse.    2  Dea.  &  Chit.  451. 

An  annuity  granted  by  A.  to  B.  was 

secured  by  a  covenant  by  C,  a 

surety,  to  pay  the  annuity  in  case 

A,  made  default,  and  by  a  judg- 
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IRRELEVANCY. 

If,  on  cross-examining  a  witness,  an 
irrelevant  question  be  put,  you  can- 
not produce  evidence  to  disprove 
his  answer,  but  must  take  it  for 
better  and  worse.  Ex  parte  Jmsby, 
2  Dea.  &  Ch.  213. 

ISSUE  AT  LAW. 

Where,  upon  the  trial  of  an  issue,  to 
try  whether  there  was  a  good  pe- 
titioning creditor's  debt,  the  bank- 
rupt took  an  objection  to  the  con- 
stitution of  the  debt,  which  he 
never  alleged  in  his  petition  to 
supersede  the  commission,  and  the 
jury  found  a  verdict  against  the 
petitioning  creditor,  the  Court 
granted  a  new  trial,  on  the  ground 
of  surprise.  Ex  parte  Christie^  2 
Dea.  &  Ch.  461. 

A  lease  was  granted  to  W.  who  after- 
wards committed  an  act  of  bank- 
ruptcy, and  then  executed  a  deed, 
stating  that  his  name  had  been  used 
in  the  lease  in  trust  for  R.  and  de- 
claring the  trust  accordingly ;  a  bill 
was  filed  on  behalf  of  the  cr^ilors 
of  ^.  under  the  commission,  elairo- 

'   ing  the  lease  as  part  of  his  estate ; 

*  and  the  Court  directed  an  issue  to 
try  whether  W.'s  name  was  used  in 
the  lease  as  a  trustee  for  R.: — 
Held,  that  the  issue  was  properly 
directed.  The  jury  having  found 
a  verdict  in  the  affirmative : — Held, 
that  the  declaration  of  trust  was 
valid,  though  executed  after  bank- 
ruptcy, and  that  the  leafte  did  not 


pass  to  rF.*s  assignees.  Gardner  v. 
Rowe,  1828.     5  Russ.  258. 

JOINT  STOCK  COMPANY. 

A.f  B,  and  C.  having  agreed  fer  the  pur- 
chase of  certain  mines  for  10,000/. 
and  to  form  a  joint  stock  compmy 
fl)r  working  them,  and  that  the 
mines  should  be  sold  to  the  eevn- 
pany  for  25,000/.,  of  which  10,000/. 
should  be  paid  to  F,  the  proprietor, 
and  the  remainder  divided  amongst 
themselves   and   certain   of  their 
friends  whom  they  nominated  to  be 
directors  and  officers  of  the  eom- 
pany ;  at  a  meeting  of  the  persons 
so  nominated,  at  which^.,  B.  and  C. 
were  present,  bat  before  the  com- 
pany  was  establidied,  it  was  re- 
solved that  the  compairy  should 
purchase  the  mines  for  25,O00i,  to 
be  paid  to  /.,  and  a convejranoe  was 
afterwards  taken  from   F.  to  the 
trustees  of  the  company,  and  the 
25,000/.  was  paid  out  of  the  funds 
of  the  company,  and  distributed  in 
the  manner  agreed  upon.    A  suit 
having  been  instituted  bj  some  of 
the  shareholders,  on  behalf  of  them- 
selves and  the  others,  against  the 
persons  who  had  participated-  in 
the  15,000/.»  the  latter  were  decreed 
to  refund  what  they  had  received ; 
and  one  of  the  defendants  having 
become  bankrupt  after  he  had  paid 
wh^t  he  had  received  into  Court, 
under  an  order  upon  motion,  Held, 
that  the  plaintifis  were  entitled  to 
receive  the  sum,  and  were  not  to  be 
put  to  prove  their  demand  under 
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the  cofntnission.     Hkhens  v.  Con- 
grtoe,  1831.    4  Sim.  420. 

JOINT  STOCK  SHARES. 

See  Reputed  Ownership. 

JOINT    AND    SEPARATE 
CREDITORS. 

The  Coart  will  not  order  unclaimed 
dividends  to  be  distributed  among 
the  creditors^unless  the  creditors  on 
whose  debts  they  are  payable  have 
ample  notice  that  they  have  been 
declared ;  and  more  especially  when 
a  long  period  has  elapsed  before 
any  dividend  has  been  made.  Sem- 
ble,  that  the  unclaimed  dividends 
of  joint  creditors  can  only  go  to 
the  joint  creditors,  and  those  of 
separate  creditors  to  the  separate 
creditors.  Ex  parte  Fedden.  2 
Dea.  &  Ch.  379. 

JOINT  ESTATE. 

One  of  two  partners  on  the  4th  July 
commits  a  secret  act  of  bankruptcy. 
On  the  5th  January,  the  other  part- 
ner accepts  three  bills  in  the  name 
of  the  partnership  firm  in  favour  of 
one  of  the  creditors  of  the  partner- 
ship ;  all  of  which  bills  were  ante 
dated  before  the  4th  January. 
Theae  bills  were  afterwards  in- 
dorsed for  a  valuable  consideration 
to  R.,  who  had  no  notice  of  the  act 
of  bankruptcy.  On  the  10th 
January  a  joint  commission  issued 
against  both  partners  : — Held,  that 
the  holder  of  the  bills  could  not 
prove  them  against  the  joint  estate, 


as  the  solvent  partner  could  not 
bind  the  joint  property  by  accepting 
bills  after  the  act  of  bankruptcy  of 
his  co-partner.  Costa  of  both  par- 
ties out  of  the  estate.  Ex  parte 
Ellis,  1833.  2  Dea.  &  Chit.  5S5. 
S.  C.IM.&  B.  249. 

See  also  the  next  Case. 

JUDGMENT. 

B,  and  C.  being  indebted  to  ji.  give 
m  joint  and  several  bond.  A,  takes 
(as  part  of  the  same  security)  a 
joint  warrant  of  attorney,  and 
enters  up  a  joint  judgment.  B. 
and  C.  become  bankrupt : — Held, 
that  the  bond  is  merged  in  the 
judgment,  and  that  A.  can  only 
prove  against  the  joint  estate  of  J9. 
and  C  Ex  parte  Christie.  %  Dea. 
&  Chit.  155.  S.  C.  1  M.  &  B.  352. 

A  testator  indebted  on  bond  devises 
his  real  estate  to  the  bankrupt  and 
two  other  trustees,  for  pajrment  of 
his  debts.  The  bond  creditor,  after 
the  testator's  death,  brings  an  action 
against  the  bankrupt  and  the  odier 
devisees,  and  recovers  a  joint  judg- 
ment against  them : — Held,  that  he 
could  not  prove  under  the  separate 
commission  against  the  bankrupf| 
even  for  the  purpose  of  voting  in 
the  choice  of  assignees.  Ex  parte 
Pearse.    2  Dea.  &  Chit.  45 1 . 

An  annuity  granted  by  A.  to  B.  was 

secured  by  a  covenant  by  C,  a 

surety,  to  pay  the  annuity  in  case 

A.  made  default,  and  by  a  judg« 
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tnent  for  2,100/.  entered  up  against 
A.  and  C,  The  annuity  remained 
unpaid  from  January,  1823,  A, 
having  left  the  country,  and  in 
February,  1824,  C.  became  bank- 
rupt, and  afterwards  obtained  his 
certificate.  C.  having  died,  B,  filed 
a  bill  to  have  the  arrears  of  the 
annuity  paid  out  of  his  real  and 
personal  estates : — Held,  that  nei- 
ther the  value  of  the  annuity  nor 
the  sum  due  on  the  judgment  was 
proveable  under  C.'s  commission, 
and  therefcMre  that  liis  certificate 
was  not  a  bar  to  the  plaintiff's  de- 
mand. Joknsan  v.  Ccmpton^  1880. 
4  Sim.  87. 

JURISDICTION. 

HVhere  the  joint  and  separate  cre- 
ditors, at  a  meeting  duly  convened 
for  that  purpose,  agree  to  con- 
solidate the  two  estates,  the  Court 
will  refer  it  to  the  Commissioner 
to  inquire  whether  such  con- 
solidation is  for  the  general  benefit ; 
but  will  not,  upon  such  a  resolu- 
tion alone,  bind  the  interests  of 
the  absent  creditors  of  both  clas- 
ses. Ex  parte  Part*  2  Dea.  & 
Chit.  1. 

A  petition  for  the  sale  of  property, 
in  respect  of  which  the  creditor 
holds  a  legal  security,  will  be  dis- 
missed with  costs.  Ex  parte 
Moore*  2  Dea.  &:  Chit.  7.  See 
Ex  parte  Bacon t  id,  181. 

Where  a  petition  prayed  that  the 
Court  would  reverse  an  order  of 


the  Lord  Chancellor,  and  it  was 
objected  to  for  irregularity,  on 
the  ground  that  the  Court  of 
Review  has  no  power  to  reverse 
such  order,  the  objection  was 
overruled;  for  though  the  Court 
cannot  rescind  such  order,  it  can 
intimate  its  opinion  to  the  Lord 
Chancellor,  who  would  act  ac- 
cordingly. Ex  parte  Anjer.  2 
Dea.  &  Chit.  67. 

Although  an  audit  meeting  has 
closed,  and  the  assignees  accounts 
are  then  settled,  the  Commis* 
sioner  at  any  future  meeting  has 
power  to  examine  the  assignees  aa 
to  monies  received  before  and  not 
included  in  such  accounts,  and  to 
re-investigate  those  accounts  ge- 
nerally, if  need  be.  In  re  Appk" 
gath.    2  Dea.  &  Chit.  101. 

This  Court  has  jurisdiction  to  order 
sale  of  estate  legally  mortgaged, 
on  application  of  mortgagee,  givipg 
him  leave  to  bid.  Ex  parte  Bacon, 
2  Dea.  &  Chit.  181.  See  Ex  part^ 
Moore,  id,  7. 

Semhle,  This  Court  has  no  power 
to  commit  on  an  adjourned  exami- 
nation firom  before  one  Commis- 
sioner. In  re  Heath,  2  Dea.  & 
Chit.  214.    S.  €.  1  M.  &  B.  184, 

Although  the  Court  has  a  controllipg 
power  in  the  appointment  of  an 
official  assignee,  by  the  Commis'* 
sioner,  yet  the  Court  will  not 
interfere,  unless  the  Commissioner 
has  exercised  an  unsound  discre- 


Jurisdiction, 
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tion  in  the  appointment.    Ex 'parte 
Bramston.      %  Dea.  &  Chit.  375. 

Quote.  Whether  the  Court  of  Re- 
view has  power  to  hear  a  case  in 
priyate,  if  they  think  a  public  hear- 
ing will  be  detrimental  to  the 
interests  of  justice.  In  re  Chambers. 
5  Dea.  &  Chit.  395. 

It  is  not  discretionary  in  the  Court 
of  Review  to  grant  a  special  case 
where  a  party  is  entitled  to  appeal ; 
but  he  has  aright  to  it,  if  his  facts 
are  properly  stated.  Ex  parte 
HhUon.    2  Dea.  &  Chit.  407. 

It  is  reported  to  have  been  said  by 
Lord  Brougham  that  the  judges  of 
the  Court  of  Review  had  no  power 
to  exercise  a  discretion  as  to  the 
suitors  right  to  appeal.  {Ex  parte 
Cunningham.  1  Mont.  &  B.  285.) 
But  in  Ex  parte  Hawley^  22d 
November  1833,  {post^  3  Dea.  & 
Chit.,)  Sir  G.  Rose  said  that  he 
conceived  the  above  report  to  be 
incorrect ;  and  at  all  events  he 
could  not  subscribe  to  such,  a 
doctrine:  and  the  other  judges 
concurred  in  the  observation. 

A  summary  application  being  made 
against  three  attornies,  to  pay  over 
to  the  assi^ees  a  sum  of  money 
which  they  had  received  as  the 
bankrupt's  solicitors  under  an 
order  of  the  Court  of  Chancery  :— 
Held,  not  sustainable,  as  they 
were  not  aU  collectively  attomies 


of  this  Court.  Qucere^  whether 
such  an  order  would  have  been 
made,  if  they  had  been  all  attomies 
of  this  Court.  Ex  parte  Hicks, 
1833.  %  Dea.  8r  Chit.  573.    S.  C. 

1  M.  &  B.  256. 

Where  a  trustee  becomes  banknipti 
a  new  one  may  be  appointed,  on 
petition,  without  any  reference  to 
the  master ;  although  the  bank- 
rupt had  no  portion  of  the  trust 
property  in  his  hands.  Ex  parte 
Buffery,  1833.  2  Dea.  &  Chit. 
576. 

The  Court  of  Review  has  no  juris- 
diction to  dispense  with  the  signa- 
ture of  the  petitioner  to  a  petition 
of  appeal,  under  the  1  &  2  WiU.  4. 
c.  56.  s.  32.,  the  Lord  Chancellor 
being  the  proper  authority  to  apply 
to  for  that  purpose.  Ex  parte 
Robinson,  1833.  2  Dea.  &  Chit. 
583. 

An  application  of  the  assignees  to 
postpone  the  sale  of  mortgaged 
property,  refused,  where  the  mort- 
gagee objects  to  such  postpone- 
ment.    Ex  parte  Belcher^   1833. 

2  Dea.  &  Chit.  587. 

The  Court  will  make  no  order,  on  a 
petition  of  the  assignees  to  sell 
any  portion  of  the  bankrupt's 
property  by  private  contract; 
it  being  a  matter  in  which  they 
must  use  their  own  discretion. 
Ex  parte  Hurly^  1833.  2  Dea.  & 
Chit.  631. 
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Legal  Securiiy. 


Upon  an  application  by  a  prisoner 
to  be  discharged  from  an  illegal 
arrest,  the  Court  cannot  impose 
terms,  or  order  the  costs  to  be 
paid  out  of  the  estate.  Ex  parte 
Hclihy,  1833.   1  Mont.  &  B.  79. 

LEASE,  COVENANT  OF. 
L,  took  a  lease  of  a  mill  and  iron- 
forge,  and  bought  the  fixed  and 
moveable  implements,  &c.,  but  it 
was  agreed  that  they  should  be 
delivered  up  at  the  end  or  other 
determination  of  the  term,  at  a 
valuation,  if  the  lessors  should  give 
\5  months  notice  of  their  desire  to 
have  them.  L.  afterwards  con* 
veyed  all  his  interest  in  the  pre- 
mises, implements  &c.,  to  a  credi- 
tor, in  trust,  if  default  should  be 
made  by  L.  in  paying  certain  in- 
stalment^,  to  enter  upon  and  sell 
the  same,  and  satisfy  himself  out 
of  the  proceeds,  re-assigning  the 
residue;  and  if  the  lessor  should 
require  a  re-sale  of  the  implements 
&c.,  the  proceeds  of  such  re-sale 
were  to  go  in  discharge  of  the  debt, 
if  unsatisfied.  L,  made  default 
and  subsequently  became  bank- 
rupt, after  which^  and  during  the 
term,  the  creditor  who  had  not 
before  interfered  entered  upon 
the  property  :*-Held,  on  trespass 
brought  by  the  assignees,  that  L, 
had  at  the  time  of  his  bankrupt- 
cy the  reputed  ownership  of  the 
moveable  goods,  but  not  of  the 
fixtures.  Clark  v.  Crownshaw,  1 832. 
3  Barn.  &  Adol.  804. 


A  coaoh-maker  who  was  tenant  bom 
year  to  year  of  certain  premises, 
and  had  several  coaches  on  hire, 
became  banknipty  and  his  assig- 
nees entered  upon  the  premises  to 
keep  the  coaches  in  repaiit  in  pur- 
suance of  the  bankrupt's  contracts. 
In  August  the  bankrupt's  effects 
were  sold  and  the  key  of  the  pre- 
mises delivered  to  the  bankrupt, 
but  the  assignees  paid  the  rent  up 
to  the  Michaelmas  following.  In 
an  action  by  the  landlord  for  a 
quarter's  rent  due  the  Christmas 
following; — Held,  that  the  assig- 
nees were  liable.  Anull  v.  ^loAfos, 
183^.     %  Cromp.  &  J.  610. 

LEGAL  MORTGAGE. 

This  Court  has  jurisdiction  to  order 
sale  of  estate  l^ally  naortgagcd, 
on  apphcation  of  mortgagee,  givii^ 
him  leave  to  bid.    Ez  parte  fiflOM. 

»Dea.&Chit.  181. 

An  equitable  mortgagee  will  not  be 
preferred  to  a  subsequent  legal 
mortgagee,  who  had  no  notice  of 
the  equitable  mortgage ;  and  the 
onus  lies  upon  the  former,  claiming 
a  priority^  to  prove  diat  the  latter 
had  such  notice.  Ex  parte  Hard§* 
2  Dea.  &  Chit.  393. 

LEGAL  SECURITY. 

A  petition  for  the  sale  of  property,  in 
respect  of  which  the  creditor  holds 
a  legal  security,  will  be  dismissed 
with  costs.  Ex  parte  Maort*  2 
Dea.  &  Chit.  7. 


hmgikofTime. 

LENGTH  OF  TIME. 

Court  will  not  supersede  commission 
90  years  old,  luiless  all  creditors 
consent.  Ex  parte  Lupion,  2  Dea. 
&  Chit.  1S6. 

After  a  lapse  of  20  years,  and  the 
death  of  the  petitioning  creditor 
and  the  bankrupt,  the  Court  will 
not  entertain  a  petition  for  a  super- 
sedeas, on  Che  ground  of  fraud. 
Ex  parte  Granger.  ^  Dea.  &  Chit. 
459. 

A  fiat  was  sued  out  on  the  7tfa  June 
by  an  attorney  against  his  debtor, 
for  the  amount  of  his  bill  of  costs, 
and  the  bankrupt  was  shortly  af- 
terwards discharged  under  the  In- 
solvent Act,  having  inserted  the 
amount  of  the  attorney's  bill  in  his 
schedule.  The  bankrupt  passes 
his  last  examination,  and  on  the 
4th  December  petitions  for  an 
order  to  tax  the  attorney's  bill, 
with  a  view  of  superseding  the  fiat, 
on  the  ground  of  the  insufficiency 
of  the  petitioning  creditor's  debt: — 
Held,  that  the  bankrupt  could  not, 
after  lying  by  so  long,  and  after 
his  previous  admission  of  the  debt, 
apply  for  such  an  order.  Ex  parte 
GingeU,  18dd.  2  Dea.  &  Chit. 
546. 

A  petition  cannot  be  re->beard  to 
vary  a  former  order  merely  as  to 
costs)  more  especially  when  that 
order  was  made  a  twelvemonth 
ago^  and  was  drawn  up  by  the 
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very  parties  who  apply  to  vary  it. 
Ex  parte  BumeU,  1833.  %  Dea.  & 
Chit.  640. 

A  bankrupt  who  had  never  surren- 
dered, was  restrained  by  order  from 
proceeding  in  actions  against  the 
assignees  and  a  purchaser  under 
the  commission,  to  try  its  validity, 
after  long  acquiescence,  and  acts  of 
co-operation  in  the  proceedings 
consequent  upon  the  commission, 
done  by  him  or  under  his  autho- 
rity. Ex  parte  Hornby ^  ISSft. 
I  Mont.  &B.  1. 

LIEN. 

Ofilcial  assignee  cannot,  under  1 
&  2  Will.  4.  c.  66.  8.  22.,  take 
bankrupt's  money  out  of  the  hands 
of  a  solicitor,  without  discharging 
his  lien.  Ex  parte  Bowden.  2  Dea. 
&  Chit.  182. 

If  a  London  banker,  having  a  branch 
bank  at  Edinburgh,  stops  payment 
in  London;  and  after  the  stoppage, 
but  before  notice,  a  customer  pay 
to  the  agent  at  the  Edinburgh  bank 
notes  and  cash,  to  be  remitted  to 
London ;  and  at  that  time  the  banker 
is  indebted  to  the  agent,  and  the 
agent  after  the  notice,  in  pursuance 
of  a  special  direction  from  the 
banker;  ceceive  money  from  otber 
agents,  for  the  purpose  of  forward- 
ing to  London;  and  a  fiat  issue 
against  the  banker,  at  which  period 
the  monies  in  the  hands  of  the 
agent  are  more  than  sufiident  to 
cover  the  amount  due  to  him  from 
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the  banker ;  but  the  amount  which 
he  Iiad  at  the  time  of  notice  of  the 
stoppage,  including  the  bank  notes, 
was  insufficient ;  and  the  customer 
require  the  agent   to  return  the 
bank  notes,  which  he  does   not 
comply  with ;  and  the  agent  refuse 
to  pay  any  part  of  the  money  to 
the  assignees;  and  the  Court  of 
Session  in  Scotland  order  the  agent 
to  pay,  without  prejudice,  the  ba- 
lance of  monies,  after  deducting 
in  the  meantime  the  amount  due  to 
him,  to  the  assignees,  which  he 
does ;  and  afterwards  it  appearing 
clear  that  he  was  not  entitled  to 
retain  any  part  of  the  sum  which 
he  received  from  the  other  agents 
after  notice,  he  pay  to  the  assig- 
nees the  difference  between  the 
sum  paid  to  the  assignees  under  the 
order  of  the  Court  of  Session,  and 
the  amount  so  received  from  the  j 
other  agents : — Ordered,  that  the 
assignees  must  refund  to  the  cus- 
tomer the  amount  paid  in  by  him. 
Affirmed  by  L.  C.     Ex  parte  Cun- 
ningham, 18dd.  1  Mont.  &  B.  269. 
S»  P.  Ex  parte  Sohmmu,  id.  286. 

£.,  a  creditor  of  A.,  employs  A.  to 
repair  a  carriage,  undertaking  to 
pay  ready  money  for  the  repairs ; 
B.  cannot,  upon  offering  to  set  off* 
an  adequate  portion  of  the  debt,  re- 
quire the  re-delivery  of  the  carriage, 
without  payment  of  the  repairs. 
And  if  A,  become  bankrupt  either 
before  or  after  the  completion  of 
the  repairs,  his  assignees  may  refuse 


to  deliver  up  the  carriage,  until 
payment  of  the  amount  of  the  re- 
pairs; it  not  being,  for  tliia  pur- 
pose, a  case  of  mutual  credit. 
Clarke  v.  FelL  1  Nevile  &  Mann. 
244.    S.  C.  4  Barn.  &  AdoL  404. 

LIS  PENDENS. 

On  a  summary  application  agaiost  the 
assignees  for  delivery  up  of  goods 
seized  by  them  as  the  property  of 
the  bankrupt  under  tke  fiat  out  of 
the  hands  of  the  petitioDer,  (a 
stranger  to  the  bankruptcy,)  who 
claimed  the  goods  as  his,  but  who, 
together  with  the  bankrupt,  had 
been  indicted  for  a  conspiracy  in 
secretly  and  fraudulently  removing 
the  goods,  which  indictment  was 
still  pending ;  the  Court  refused  to 
decide  on  the  petition  till  after  the 
trial,  on  the  ground  that  it  would 
tend  to  disclose  the  assignees' 
evidence  in  support  of  the  indict- 
ment. Ex  parte  Heaik,  2  Dea. 
&  Ch.  140.  S.  C.  1  M.  &  B. 
169. 

An  appeal  pending  is  not  a  sufficient 
ground  for  staying  proceedings, 
more  especially  when  it  is  |^n 
that  the  appeal  is  brought  for  the 
purpose  of  delay.  Ex  parte  /fik- 
ton.     ft  Dea.  &  Ch.  407. 

An  assignee  was  removed  and  ordered 
to  account.  Pending  that  order, 
the  new  assignees  petitioned  for 
the  taxation  of  tlie  biU  of  the  soli- 
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citors  employed  by  the  discharged 
asflignee^  and  that  they  might  be 
ordered  to  account  for  money 
charged  to  have  been  improperly 
received  by  them,  with  the  privity 
of  the  former  assignee: — Held, 
that  the  petition  was  premature^ 
during  the  pendency  of  the  former 
order,  but  the  Court  retained  it, 
under  the  circumstances,  until  the 
result  of  the  pending  account  was 
known.  Ex  parte  Carter^  1833. 
2  Dea.  &  Ch.  626. 

LOCUS  STANDI  IN  CUR. 

Where  former  petition  of  bankrupt 
was,  by  the  Vice-Chancellor,  dis- 
missed on  merits,  with  costs  to  be 
paid  by  the  bankrupt,  who  con* 
tinues  In  contempt  for  non-pay- 
ment of  them,  he  has  no  locus 
standi  in  this  Court,  being  con- 
sidered in  contempt  of  this  Court 
also ;  and  former  decision  on  same 
matter  held  an  estoppel.  Ex  parte 
Munk.    2  Dea.  &  Ch.  1120. 

LOSS  ON  RE-SALE. 
See  Profit  and  Lossi 

MACHINERY  IN  IRON 
WORKS. 

Machinery  affixed  to  the  freehold  of 
iron  works,  is  not  considered  to 
be  within  the  order  and  dispo- 
sition of  the  bankrupt  trader, 
where  by  the  custom  of  the  coun- 
try, when  iron  works  are  let,  such 
articles  are  furnished  by  and  con- 
tinue to  be  the  property  of  the 


lessor.  Rifford  v.   Bishop,   1829. 

5  Riiss.  346. 

MARRIED  WOMAN. 

See  Husband  and  Wife. 

MARRIAGE  SETTLEMENT. 

By  a  marriage  settlement,  certain 
lands  were  conveyed  to  trustees, 
to  the  use  of  the  husband  for  life, 
with  power  of  appointment  to 
male  issue,  remainder  to  the  trus- 
tees to  preserve  contingent  re- 
mainders; remainder,  in  default 
of  appointment,  to  the  sons  suc- 
cessively in  tail  general ;  remain- 
der to  the  right  heirs  of  the  hus- 
band. After  the  marriage  the 
husband  became  bankrupt,  and 
his  lands  were  conveyed  by  the 
Commissioners  to  his  assignees, 
by  deed  of  bargain  and  sale,  who 
afterwards  sold  them,  subject  to 
the  contingencies  in  the  deed  of 
settlement.  The  husband  after- 
wards executed  a  deed  of  appoint- 
ment to  his  son  in  fee,  after  the 
iletermination  of  his  own  life  es- 
tate : — Held,  that  the  son  took  no 
estate  under  the  appointment,  but 
that,  under  the  marriage  settle- 
ment, he  took  as  estate  tail  in  re- ' 
mainder,  expectant  on  the  deter- 
minatibn  of  the  life  estate  of  his 
father.  Badhatn  v.  Mee.  1  Moor^ 

6  Scott,  14. 

Upon  a  contract  by  a  trader  to  pay, 
when  required,  to  the  trustees  of 
his  marriage  settlement,  a  sum^ 
the  interest  to  himself  for  life»  or 
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till  hit  binkraptejy  and  dieD  to 
his  wife>  and  having  received  upon 
the  marriage  150/.  from  the  wife, 
and  after  payment  has  been  re- 
quested by  the  trustee  he  becomes 
bankrupt,  widiout  having  made 
any  payment,  the  whole  debt  is 
proveable,  and  the  dividend  ap- 
plicable, first,  to  raise  the  150/., 
the  interest  of  which  to  be  apf^ed 
to  the  wife ;  and,  after  150/.  be 
raised,  the  interest  on  any  further 
sum  to  be  paid  to  the  assignees  for 
the  life  of  the  bankrupt,  and  af- 
terwards according  to  the  trusts 
of  the  settlement.  Ef  parte  ShUe^ 
1833.     1  Mont.  &  B.  385. 

MASTER'S  CERTIFICATE. 

See  also  Reference. 

When  an  order  has  been  made  for 
the  taxation  of  the  solicitor's  bill 
of  costs,  semblCf  that  a  subsequent 
petition  for  the  costs  of  the  taxa- 
tion cannot  be  heard  until  the 
Master  has  made  his  certificate, 
nor  unless  the  original  petition  is 
also  set  down  in  the  paper.  Ex 
parU  EUee.    %  Dea.  &  Ch.  332. 

MESNE  PROFITS. 
See  Intermediate  Profits. 

MEETING  OF  CREDITORS. 
Where  the  joint  and  separate  cre- 
ditors, at  a  meeting  duly  con- 
vened for  that  purpose,  agree  to 
consolidate  the  two  estates,  the 
Court  will  refer  it  to  the  Com- 
missioner to  inquire  whether  such 
consolidation  is  for  die  general 


benefit;  but  will  not,  upon  audi 
a  reac^ution  alone,  bind  die  m- 
tarests  of  die  absent  creditors  of 
both  daases.  Ex  parte  Fart.  % 
Dea.  &  Ch.  1. 

MEMORANDUM  OF  DEPOSIT. 

Where  equitable  deposit  is  made, 
accompanied  with  memorandon, 
for  debt,  subsequendy  discharged, 
and  on  firesh  debt  contracted,  it  is 
verbaUy  agreed  diat  deposit  diall 
continue  as  security  tat  latter 
debt,  mortgagee  is  not  entided  to 
the  costs  out  of  produce  of  sale. 
£r  pmrU  Pigeon.  %  Dea.  &  Ch. 
118. 

MERGER. 

Where  the  consignee  tranafersbffls 
of  lading  to  a  creditor,  as  a  secn- 
rity  for  his  debt,  and  the  con- 
signor stops  die  goods  in  transitu, 
the  creditor  may  issue  a  fiat 
against  the  consignee  on  fab  oii- 
ginal  debu.  Ex  parte  JMrn, 
2  Dea.  &  Ch.  5. 

B.  and  C.  being  indebted  to  A.  give 
a  joint  and  several  bond.  A^  takes 
(as  part  of  the  same  security)  a 
joint  warrant  of  attorney,  and 
enters  up  a  joint  judgment.  B. 
and  C.  become  bankrupt : — ^HeU, 
that  the  bond  is  merged  in  the 
judgment,  and  that  A»  can  only 
prove  against  the  Joint  estate  of 
B.  and  C.  Es  parte  Chritiy.  2 
Dea.  &  Ch.  156.  S.  C.  1  M.  & 
B.  $§ft. 
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MESSENGER. 

The  defendant,  a  messenger  attached 
to  certain  lists  of  Conunissioners 
of  bankrupt  in  London,  and  by 
them  appointed  provisional  assig- 
nee of  the  estate  of  a  bankrupt, 
sent  an  agent  or  servant  to  take 
possession  of  the  bankrupt's  es- 
tate. The  agent  received  a  con- 
siderable sum  of  money,  and  ab- 
sconded :— Held,  that  the  defend- 
ant was  not  liable  for  the  amount 
in  an  action  for  money  had  and 
received,  no  negligence,  or  want 
of  proper  caution,  being  attribut- 
able to  him.  Raw  v.  Cutten.  2 
Moore  and  Scott,  ]  ^S.  S.  C.  9 
Bing.  96. 

MISDESCRIPTION. 

See  Description  of  Bankrupt. 

MISTAKE. 

Where  a  creditor  sent  up  the  proper 
documents  to  prove  his  debt  at  a 
dividend  meeting,  and  his  solicitor 
forgot  the  day,  another  meeting 
was  appointed  at  his  expense,  to 
enable  him  to  prove  his  debt,  tlie 
payment  of  the  dividend  being 
ordered  to  be  stayed  in  the  mean- 
time, and  to  be  calculated  afresh 
in  case  he  substantiated  his  proof. 
Re  Graham  and  Tate,  1833.  2 
Dea.  &  Chit  554. 

MORTGAGE. 

S^aUo  LXQAI.  MORTOAOB— EauiT- 
ABLE      MoEXaAOE  —  MoBTflAifiOR 

md  Mo&TeAOBB — Ship. 


An  application  of  the  aasigneca  to 
postpone  the  sale  of  mortgaged 
prop^ty  refused,  where  the  mort- 
gagee objects  to  such  posl^MHie- 
ment.  Ex  paHe  Belcher^  1883. 
%  Dea.  &  Chit.  587. 

In  an  action  at  the  suit  of  the  kbg 
against  an  auctioneer,  upon  the 
bond  given  to  make  returns  of 
sales  by  auction,  held,  upon  de- 
murrer to  the  surrejoinder,  that 
an  estate  which  has  been  mort- 
gaged by  a  person  who  has  be- 
come bankrupt,  and  is  sdd  by 
auction  by  direction  of  the  as- 
signees, and  with  the  amcurrence 
of  trustees  appointed  to  sdl  the 
estates  to  discharge  incumbrances, 
&c.,  or  with  the  consent  of  the 
mortgagees,  is,  by  the  stat.  6  Geo* 
4.  c.  16.  s.  98.,  exempt  fro/n  the 
auction  duty.  Att.  Oen.  v.  Wp^ 
staiUey,  1831.     5  Bli.  N.  S.  130. 

On  tlie  10th  June,  1830,  fV.  R.  mort- 
gaged by  bill  of  sale  to  W^  &  Co. 
the  ships  Lady  East,  Pyramus, 
and  Sprightly,  then  being  at  sea. 
The  bill  of  sale  contained  an  assign- 
ment of  the  freight  and  policies. 
On  the  ISth  June^  the  said  bill  of 
sale  was  entered  in  the  book  of 
registry.  On  the  18th  October 
the  Sprightly  returned  to  port,  and 
sailed  again  on  the  16th  Novem- 
ber. On  the  7th  January,  1831, 
W,  R.  mortgage4  the  same  ships, 
freights,  and  policies  to  the  peti- 
tioners by  bill  of  sale,  containing  a 
recital  of  and  sulijeet  to  the  first 
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mortgage ;  on  the  1  Uh  May,  1831, 
the  said  second  bill  was  entered  in 
the  book  of  registry ;  on  the  14th 
June,  IV*  R.  became  bankrupt ;  on 
the  same  day  the  Pyramus  arrived 
from  sea ;  and  on  the  15th  July, 
the  Lady  East  arrived  from  sea. 
On  the  21sl  June  both  mortgages 
were  indorsed  on  the  certificate  of 
the  Pyramus;  and  on  the  16th  July 
both  mortgages  were  indorsed  on 
the  certificate  of  the  Lady  East. 
The  Sprightly  was  lost  at  sea : — 
Held,  that  the  second  mortgage 
was  valid  as  to  the  interest  in  the 
ships,  freightSi  and  policies.  Ex 
parte  JoneSf  18322.  2  Cromp.  &  J. 
513. 

A  tenant  in  fee  of  a  cotton-mill,  in 
wh\jBh  there  was  a  steam-engine, 
boilers,  &c.  mortgaged  tlie  mill, 
engine,  boilers,  &c.  to  B,,  but  re- 
mained in  possession  until  his 
bankruptcy.  The  eptablature  plate 
of  the  engine,  which,  however, 
formed  no  part  of  the  working 
apparatus,  was  fixed  to  the  free- 
hold of  the  miU,  every  other  part 
of  the  engine  was  secured  by  bolts 
and  screws,  and  might  be  re- 
moved without  injury  to  the 
building :— Held,  that  the  steam- 
engine  was  not  in  the  order  and 
disposition  of  A.  at  his  bank- 
Hptoy.  Hubbard  v.  BagehaWf 
1831.     4  Sim.  326. 

* 

MORTGAGOR  AND  MORT- 
GAGEE. 

Qucere,  Whether  a  third  mortgagee 


is  entitled  to  his  costs  of  petition 
to  sell,  &c.,  or,  whether  he  ought 
not  to  apply  to  the  Commissioner 
under  the  general  order.  Ex  parte 
Ro^uon.    %  Dea.  &  Chit.  110. 

Where  a  conveyance,  by  way  of 
mortgage,  is  made  to  a  trustee 
for  the  mortgagee,  in  trust  to  sell, 
and  the  trustee  becomes  bank- 
rupt, the  mortgagor  should  join 
in  the  application  for  the  appoint- 
ment of  another  trustee.  Ez 
parte  Or  gill   %  Dea.  &  Chit.  413. 

MOTION. 

Where  notice  is  given  to  the  re- 
spondent of  a  motion  for  leave  to 
amend  the  petition,  and  such  per- 
mission IS  granted  after  the  re- 
spondent appears  to  oppose  it, 
the  respondent  will  not  be  en- 
titled to  the  costs  of  the  day.  Ex 
parte  Green.    2  Dea.  &  Chit  42. 

Where  an  order  made  in  bankruptcy 
reserves  further  directions  and 
costs,  a  subsequent  application 
to  the  Court  as  to  the  costs  mere- 
ly, may  be  entertained  by  motion; 
but  if  it  is  by  way  of  further  di- 
rections, it  must  be  by  petitioD. 
The  solicitor  for  the  respondents 
ought  to  have  notice  of  such  an 
application,  as  well  as  the  respon- 
dents themselves.  Ex  parte  Shad-^ 
boU.    %  Dea.  &  Chit.  286. 

If  a  {Solicitor  refuses  to  deliver  thd 
proceedings  to  the  assigneesythe  or- 
der is  of  course  with  coats.  Exparte 
Crowe,  1832.     1  MonU  &  B.  90. 
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MOTIVE  OF  ISSUING  COM- 
MISSION. 

A  commission  issued  by  one  partner 
against  another,  not  for  the  pur- 
pose of  distributing  the  bankrupt's 
effects  among  his  creditors,  but 
for  the  sole  purpose  of  dissolving 
the  partnership,  is  supersedable. 
Ex  parte  Christie,  1832.  2  Dea. 
&  Chit«  465*  Affirmed  on  ap- 
peal Id.  p.  488.  S.  C.  1  M.  & 
B.  314-^329. 

MULTIFARIOUSNESS. 

Petition  by  creditors  to  expunge 
proofs,  to  admit  proofs,  and  to 
remove  assignees,  not  multifari- 
ous; but  removal  of  assignees 
being  refused,  petition  becomes 
multifarious.  Ex  parte  Graze- 
brook.   %  Dea.  &  Chit.  186. 

MUTUAL  CREDIT. 
See  Sbt^off. 

NEW  TRIAL. 

Where,  upon  the  trial  of  an  issue,  to 
try  whether  there  was  a  good  pe- 
titioning creditor's  debt,  the  bank- 
rupt took  an  objection  to  the  con- 
stitution of  the  debt,  which  he 
never  alleged  in  his  petition  to 
supersede  the  commission,  and  the 
jury  found  a  verdict  against  the 
petitioning  creditor,  the  Court 
granted  a  new  trial,  on  the  ground 
of  surprise.  Ex  parte  Christie, 
2  Dea.  &  Chit.  461. 


NOTICE. 

See  Bills  of  Exchange. 
The  bankrupt's  examination  cannot 
be  read  as  evidence  against  a'  third 
party  who  had  no  power  of  cross- 
examining  him.  Notice  of  reading 
also  necessary.  Ex  fMrte  Amshy, 
%  Dea.  &  Chit.  £12. 

Where  an  order  made  in  bankruptcy 
reserves  further  directions  and 
costs,  a  subsequent  application  to 
the  Court,  as  to  the  costs  merely, 
may  be  entertained  by  motion,  but 
if  it  is  by  way  of  further  directions^ 
it  must  be  by  a  petition.  The  so- 
licitor for  the  respondents  ought  to 
have  notice  of  such  an  application, 
as  well  as  the  respondents  them- 
selves. Ex  parte  Shadboli,  2  Dea* 
&  Chit.  2S6. 

An  equitable  mortgagee  of  two  po- 
licies of  assurance,  which  the  bank- 
rupt had  efifected  on  his  own  life, 
writes  to  the  insurance  office,  say- 
ing, "  I  am  holder  of  the  under- 
mentioned policies,*'  stating  the 
particulars  of  the  policies  in  ques- 
tion, and  inquiring  what  sum  the 
office  would  give,  if  they  were  de- 
livered up  to  be  cancelled  :---Held, 
that  this  was  a  sufficient  notice  to 
the  office  of  a  change  of  owner- 
ship. Ex  parte  Stright,  St  Dea. 
&  Chit.  31 4.  See  Ex  pqrte  Tenti]/' 
son,     1  M.  &  B.  67. 

An  equitable  mortgagee  will  not  be 
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preferred  to  a  mibtequent  legal 
mortgagee^  who  bad  no  notice  of 
the  equitaUe  mortgage;  and  the 
onus  lies  upon  the  former,  claim- 
ing a  priority,  to  prove  that  the 
latter  had  such  notice.  Ex  parte 
Hardy.    9,  Dea.  &  Chit.  398. 

The  assignment  of  a  policy  of  insur- 
ance without  notice  to  the  oflSeei 
does  not  prevent  the  operation  of 
the  clause  of  reputed  ownership. 
Ex  parte  Tenf^san,  1832.  I  Mont. 
&  B.  67. 

In  an  action  by  the  assignees  of 
a  bankrupt^  the  defendant  gave 
notice  of  his  intention  to  dispute 
the  petitioning  creditor's  debt,  the 
trading,  and  the  act  of  bankruptcy. 
At  the  trial  the  cause  was  referred 
to  arbitration,  the  defendant  under- 
taking to  admit  before  the  arbi- 
trator the  debt,  trading,  and  act  of 
bankruptcy : — Held*  that  the  judge 
had  no  power  to  certify  for  the 
costs  occasioned  by  the  notice, 
under  the  statute  6  Geo,  4.  c.  16. 
8.  90.,  the  cause  not  having  been 
actually  tried  by  him.  Barthrop 
V.  Jnderton.  1  Moore  &  Scott, 
861.    S.  C.  8  Bing.  268. 

A  commission  of  bankrupt  issued 
against  an  infant,  upon  a  debt 
contracted,  and  an  act  of  bank- 
ruptcy committed,  during  his  mi- 
nority, is  absolutely  void ;  and,  if 
the  assignees  have  reason  to  know 


that  he  intends  to  set  np  his  in- 
fancy, it  is  not  necessary  for  him 
to  give  them  the  notice  required 
by  the  90th  section  of  the  statute 
6  Geo,  4.  c.  1 6.  that  he  intends  to 
dispute  the  proceedings  under  the 
commission.  Belton  v.  Hodges. 
2  Moore  8c  Scott,  496.  S.  C.  9 
Bing.  865. 

OFFICERS  OF  COURT. 

Where  an  attestation  was  in  the  fol- 
lowing form,  "  signed  by  the  pe- 
titioners J,  B,  &  C.  D.,  in  the 
presence  of  T.  5.,  acting  solicitor 
ibr  A.  T.  solidtot  for  the  petitkm- 
ers  in  this  matter,"  and  it  appeared 
that  A.  T.  was  not  a  soKcitor  of 
this  Court ;  Bembkf  nevertheless, 
that  the  attestation  was  good,  Ae 
petitioners  having  appeared  by 
counsel.  Ex  parte  Twrner,  1 838. 
2  Dea.  &  Chit.  568.  S.  C.  I  M. 
&  B.  890. 

A  summary  application  being  made 
against  three  attomies,  jointly,  to 
pay  over  to  the  assignees  a  sum  of 
money  which  they  had  received  as 
the  bankrupt's  solicitors  under  an 
order  of  the  Court  of  Chancery : — 
Held,  not  sustainable,  as  they  were 
not  all  collectively  attomies  of  this 
Court.  Quare^  whether  such  an 
order  would  have  been  made,  if 
they  had  been  all  attomies  of  this 
Court.  Ex  parte  Hichy  1888.  2 
Dea.  &  Chit.  578.  S.  C.  1  M.  & 
B.  256. 
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OFFICIAL  ASSIGNEE. 

Official  ftftsignee  cannot,  under  1  and 
9  Will.  4.  c.  56.  8.  22.,  Uke  bank- 
mpt'a  money  oat  of  the  hands  of  a 
Bolicitor^  without  discharging  his 
lien.  E»  parte  Bawdm.  %  Dea. 
ft  Clfit.  182. 

AltboHgh  die  Court  has  a  controlling 
power  in  the  appointment  of  an 
official  assignee,  by  the  Commis- 
sioner, yet  the  Court  will  not  in- 
terfere, unless  the  Commissioner 
has  exercised  an  unsound  discre- 
tion in  the  appointment.  Ex  parte 
Bramiton.    2  Dea.  &  Chit.  375. 

It  is  no  objection  to  a  petition,  that 
the  official  assignee  has  signed  it ; 
his  signature  being  merely  sur- 
plusage. Ex  parte  Belcher^  1839. 
2  Dea.  k  Chit.  587. 

Consent  of  official  assignee  to  super- 
sedeas^  upon  consent  of  creditors, 
not  necessary.     E»  parte  Parker^ 
.      1888.     1  Mont.  &  B.  412. 

An  official  assignee  itiust  be  joined 
in  an  action  brought  by  the  other 
assignees.  But  where  his  name 
was  omitted  in  the  declaration, 
the  Court  idlowed  it  to  be  amended 
by  inserting  his  name,  on  the  pay- 
ment of  costs.  Baker  v.  Neave, 
8  Tyrw.  288.  8.  C.  1  Comp*  k 
M.  112. 

An  actkm  lies  against  the  official  as- 


signee, to  recover  money  received 
by  him  under  a  void  commission  of 
bankrupt.  Munk  v.  Clarke.  10 
Bing.  102. 

ORDER  AND  DISPOSITION. 
See  Reputed  Ownbbship. 


ORDER. 

And  tee  Conditional  Ordbk. 

In  the  ordinary  practice  of  bearing  a 
petition  on  affidavit,  it  is  Irregular 
for  a  (Counsel  to  examine  a  witness 
vivd  vocef  without  any  previous 
order  of  the  Court  obtained  for 
that  purpose.  Ex  parte  Saldock.  2 
Dea.  ft  Chit.  80. 

Where  order  of  Court  is  necessary 
to  enable  a  party  to  prove,  he 
cannot  vote  or  sign  certificate  9  for 
instance,  trustees,  executors^  frc. 
Ex  parte  Wyalt.  2  Dea.  &  Chit. 
211. 

Ad  equitable  mortgagee  is  entitled  to 
the  growing  crops  and  rents  from 
the  dale  of  the  order  cf  sale.  Ex 
paHe  Bigmdd.  2  Dea<  &  Chit. 
898« 

If  the  bankrupt  refuaes  to  join  in  the 
conve^fance  of  any  part  of  his  estate^ 
the  Court  will  make  an  order  for 
him  to  do  so,  under  the  6  Oe^  4. 
c.  16.  8.  78«  Ex  parte  Jaekmm, 
2  Dea.  &  Chit.  458. 
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An  objection  to  the  attestation  of  a 
petition  is  not  sustainable  after  an 
order  has  been  already  made  upon 
it.  Where  an  attestation  was  in  the 
following  fonn,  '<  Signed  by  the 
petitioners,  A.  B.  and  C.  Z).,  in  the 
presence  of  T.  S,  acting  as  solicitor 
for  A.  T.,  'solicitor  for  the  peti- 
tioners in  this  matter/*  and  it  ap- 
peared that  A.  71  was  not  a  so- 
licitor of  this  Court;  Semble^  never- 
theless, that  the  attestation  was 
good,  the  petitioners  having  ap- 
peared by  counsel.  Ex  parte 
Tanner,  1833.  2  Dea.  &  Chit. 
563.    S.  C.IM.&  B.  390. 

A  petition  cannot  be  reheard  to  vary 
a  former  order  merely  as  to  costs ; 
more  especially  when  that  order 
was  made  a  twelvemonth  ago,  and 
was  drawn  up  by  the  very  parties 
who  apply  to  vary  it.  Ex  parte 
BumeU,  1833.  %  Dea.  &  Chit. 
J640. 

Specud  and  CondttionaL 

A  special  order  had  been  obtained  for 
an  agent*  to  the  petitioner,  who  was 
abroad,  to  sign  the  petition  on  her 
behalf: — Held,  that  this  might  be 
done  under  the  general  order  of  the 
12th  August,  1809,  and  the  special 
order  was  therefore  discluirged  with 
costs.  Ex  parte  Moore,  %  Dea.  & 
Chit.  369. 

Semble,  that  when  a  petitioner  obtains 
a  conditional  order  of  the  Court, 
he   is  bound    to   prosecute  such 


order,  under  the  peril  of  paying 
costs  to  the  other  party.  Ex  parte 
Austen,  2  Dea.  &  Chit.  384. 

Order  to  amend,  conditionally,  that  a 
party  should  be  served,  and  the 
petition  be  heard  in  fourteen  days. 
Default  having  been  made  in  these 
conditions,  the  petition  was  dis- 
missed with  costs.  Ex  parte  Green^ 
2  Dea.  &  Chit.  85. 

Upon  an  application  by  a  prisoner  to 
be  discharged  from  an  illegal  arrest, 
the  Court  cannot  impose  terms,  or 
order  the  costs  to  be  paid  out  of 
the  estate.   Ex  parte  Hehby^  1832. 

1  Mont.  &  B.  79. 

PARTNERS, 

Contract  between, 

A  bankrupt,  while  in  partnership  with 
K.,  deposits  a  lease  with  a  creditor, 
and  the  partnership  is  afterwards 
dissolved,  when  certain  arrange- 
ments are  made  between  the  bank- 
rupt and  the  solvent  partner: — 
Held,  that  no  subsequent  arrange- 
ment of  this  kind  will  afl^t  the 
rights  of  the  creditor  under  the 
original  deposit,  and  that  he  is  en- 
titled to  the  usual  order  for  the  sale 
of  the  property.    Ex  parte  Booth, 

2  Dea.  &  Chit.  59. 

A.  being  a  dormant  .partner  with  B. 
dissolves  partnership,  and  B«  is 
declared  indebted  to  A,  on  balance; 
A.  sues  B.  for  balance  and  receives 
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a  oognoTit  for  debt  and  costs.  B. 
becomes  bankrupt : — Held,  A.  is 
entitled  to  prove  his  debt  against 
the  estate,  although  some  partner- 
ship debts  are  unpaid.  Ex  parte 
Grazebrook.     2  Dea.  &  Chit.  186. 

One  of  two  partners,  on  the  4th  Jan. 
commits  a  secret  act  of  bankruptcy. 
On  the  5th  Jan.  the  other  partner 
accepts  three  bills  in  the  name  of 
the  partnership  firm  in  favour  of 
one  of  the  creditors  of  the  partner- 
ship ;  all  of  which  bills  were  ante 
dated  before  the  4th  Jan.  These 
bills  were  afterwards  indorsed  for 
a  valuable  consideration  to  R.,  who 
had  no  notice  of  the  act  of  bank- 
ruptcy. On  the  10th  Jan.  a  joint 
commission  issued  against  both 
partners : — Held,  that  the  holder 
of  the  bills  could  not  prove  them 
against  the  joint  estate,  as  the 
solvent  partner  could  not  bind  the 
joint  property  by  accepting  bills 
after  the  act  of  bankruptcy  of  his 
co-partner.  Costs  of  both  parties 
out  of  the  estate.  Ex  parte  EiUs, 
1853.  2  Dea.  8r  Chit.  555.  S.  C. 
1  M.  &  B.  £49. 

A.  and  B.  entered  into  partnership  as 
brewers,  A.  bringing  in,  as  his  share 
of  the  capital,  a  brewhouae  and 
other  premises,  which  were  sub- 
ject to  mortgages  for  debts  due 
by  him*  A.  retired  from  the  busi- 
ness, which  was  continued  by  B. 
alime,  who  agreed  to  take  the  brew- 
house,  Sec.  at  a  vriuation,  but  the 
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amount  was  not  to  be  paid  till  the 
mortgages,  were  satisfied.  B.  be- 
comes bankrupt,  and  the  mortgage 
debts  remaining  unpaid,  his  assig- 
nees, before  any  proof  made  in 
respect  of  A.*8  debt,  paid  off  the 
mortgages : — Held,  that  the  assig- 
nees were  entitled  to  deduct  the 
sums  paid  by  them  from  the  divi« 
dends  on  the  sum  which  was  due 
to  A.  from  B.  at  the  time  of  his 
bankruptcy.  Raax  v.  Anderson^ 
1881.    4  Sim.  267. 

One  partner  of  a  banking  firm,  who 
was  co-trustee  with  other  persons 
of  certain  stock,  by  a  forged  power 
of  attorney  obtained  the  produce  of 
the  stock  unknown  to  his  partners, 
and  continued  to  make  £Edse  entries 
in  the  partnership  books,  debiting 
the  firm  with  the  amount  of  the 
dividends,  and  continued  also  to 
make  payments  on  account  of  the 
trust  The  firm  became  bank- 
rupt, and  after  the  bankruptcy 
and  the  execution  of  the. partner 
for  the  forgery,  an  account  of  such 
supposed  receipts  and  payments 
WBB  rendered  by  the  assignees  to 
the  surviving  trustee : — Held,  that 
the  balance  on  such  account  could 
not  be  considered  as  a  debt  due 
from  the  partnership'  to  the  trustees, 
inasmuch  as  the  transfer  of  the 
stock  under  the  forged  power  of 
attorney  being  absolutely  void,  the 
property  in  the  stock  remained  in 
the  trustees,  and  they  were  still 
entitled  to  receive  the  dividends  at 
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the  Bank  of  England.     Hume  v, 
BoUatid.    2Tyrw.  575.     S.  C.   1 
Cromp.  &  M.  IdO. 

In  1820,  W.  adiranced  24,000/.  to 
/.  C.  S.  and  W.  S.  traders,  and 
jointly  with  them  executed  a  deed, 
by  the  expresa  terms  of  which  a 
partnership  stock  was  created,  in 
which  they  had  all  a  joint  property. 
JF*.  was  not  to  have  any  definite 
aliquot  proportion  of  the  profits, 
but  was  to  have  an  account  of  the 
profits  as  between  themselves,  and 
to    receive  2,000/,  or  2,400/.   a 
year,  as  the  case  might  be,  out  of 
the  profits.   W.  S.  never  appeared 
to  the  world  as  a  partner.    The 
firm  became  bankrupt  in  1826 , — 
Held,  that  W.  was  a  partner  in  the 
concern,  and  that  a  joint  commis- 
sion against  the  three,  as  such  joint 
partners,  might  be  supported ;  and 
that  the  creditors  of  both  the  old 
and  new  firm  were  equally  entitled 
to  prove  against  the  estate  of  the 
latter.  Ex  parte  Chuck,     1  Moore 
&  Scott,  615. 

One  of  two  partners,  after  commit* 
tmg  an  act  of  bankruptoy,  handed 
over  a  bank  post  bill  and  some 
silver  to  the  agent  of  the  drawer 
of  a  bill  of  exchange,  accepted 
by  the  partners,  and  which  was 
just  about  to  become  due,  for  the 
purpose  of  protecting  such  bill. 
Such  banding  over  was  found  to 
be  a  fraudulent  preference,  and 
to  have  been  in  contemplation  of 


bankruptcy.  On  the  same  day* 
l^ut  a  few  hours  later  than  the 
time  of  handing  over  the  note 
and  money,  the  other  partner 
committed  an  act  of  bankruptcy: 
-*-Held,  that  the  act  of  the 
partner  who  had  committed  the 
act  of  bankruptoy  before  be 
handed  over  the  property  was  not 
binding,  and  that  the  assignees 
of  the  two  partners  might  recover 
the  value  qf  the  property.  Burt 
v.  M(ndt.    I  Cromp.  &  M.  525. 

PARTNERSHIP,  DISSOLU- 
TION  OF. 

A  commission  issued  by  one  partner 
against  another,  not  for  the  pur- 
pose of  distributing  tlie  bankrupt's 
efiects  among  his  creditors,  but 
&r  the  sole  purpose  of  dissolving 
the  partnership,  is  superaedaUe. 
Bx  parte  Christie^  USi.  2  Dea.  £c 
Chit.  465.  Confirmed  on  appeal, 
id.  p.  48g.  S,  C  1  M,  &  S.  314, 
628. 

One  of  two  partners,  on  the  4th  Jan, 
commits  a  aecretaet  of  bankniplfy. 
On  the  5th  January,  the  other 
partoer  accepte  three  bills  in  the 
name  of  the  partnership  finn,  in 
favour  of  one  of  the  creditora  of 
the  partnership ;  all  of  which  hiDs 
were  antedated  before  the  4th 
January.  These  bills  were  after- 
wards indorsed  for  »  valuable  con- 
sideration to  A,,  who  had  no  no- 
tice of  the  act  of  bankruptcy.  On 

*  the  10th  January,  a  joint  eaaam- 
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skm  iMued  against  both  partners : 
— Held,  that  the  holder  of  the 
bills  eould  not  prove  them  against 
the  joint  eatatei  as  the  solvent 
partner  could  not  bind  the  joint 
property  by  accepting  bills  after 
the  act  of  bankruptcy  of  his  co- 
partner. Costs  of  both  parties 
out  of  the  estate.  Ex  forte  Ellis, 
1833.  2  Dea.  &  Ch.  555.  S.  C. 
1  M.  &  B.  249. 

PARTIES. 

See  alio  Pbtition,  Parties  to. 

Where  a  conveyance  by  way  of  mort- 
gage is  made  to  a  trustee  for  the 
mortgagee,  in  trust  to  sell,  and  the 
trustee  becomes  bankrupt,  the 
mortgagor  should  join  in  the  ap- 
plication fbr  the  appointment  of 
another  trustee.  Ex  parte  OrgtU, 
%  Dea.  &  Ch.  413. 

PARTIES  IN  PARI  DELECTO 
AND  PARTICEPS  CRIMINIS. 

Wh^r^  the  time  for  opening  a  fiat 
expires  by  the  voluntary  act  of 
the  petitioning  creditor,  and  it  ap- 
pears that  it  was  issued  under  sus- 
picious circumstances,  namely,  for 
effecting  a  compromise  with  the 
creditors,  and  not  with  a  bond  fide 
intention  of  working  it ;  and  a  se- 
cond fiat  is  issued  by  another  cre- 
ditor under  Lord  Loughborough's 
General  Order,  the  Court  will  not 
supersede  the  second  fiat^  merely 
because  it  was  issued  by  a  cre- 
ditor who  was  a  par^  to  the  in- 


tended compromise  under  the  firft» 
unless  it  is  clearly  for  the  adv|in- 
tage  of  the  general  creditors  that 
the  first  should  stand  and  the  se- 
cond be  superseded.  Ex  forte 
Anjer.    ^  Pea.  &  Ch.  67. 

The  act  1  &  2  WUl.  4.  c.  53.  a.  42. 
does  not  give  validity  to  commis- 
sions of  bankrupt  founded  on 
concerted  acts  of  bankruptcy;  and, 
therefore,  the  execution  of  a  deed, 
whereby  a  trader  assigns  all  his 
property  to  a  trustee  for  the  bene- 
fit of  all  his  creditors,  is  not  an 
act  of  bankruptcy  sufilcient  to 
support  a  commission,  founded  on 
the  petition  of  a  creditor  who  was 
either  party  or  privy  to  such  deed. 
Marshall  v,  Barkwortk,  1833.  4 
Bam.  &  Adol,  508. 

PAYMENT. 

See  Pbotsctbd  Payments, 

Where  a  creditor  addresses  a  written 
request  to  assignees,  in  general 
terms,  to  pay  *'  the  dividends  made 
on  the  bankrupt's  estate"  to  jf.  B., 
the  assignees  are  justified  in  pay- 
faig  subsequent  dividends  to  A,  B. 
until  they  have  notice  firom  the 
creditor  that  he  has  revoked  J.  B!% 
authority.  Ex  forte  Bright.  2 
Dea.  &  Chit.  8. 

Although  the  solicitor's  bill  has  been 
paid,  yet  it  will  be  ordeied  to  be 
taxed,  on  application  of  the  as- 
signees, without  any  special  rea- 
son being  assigned  &r  the  taza- 
3d2 
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doD.    Ex  parte  Pickering,   ft  Dea. 
&  Chit.  887. 

PAYMENT  INTO  COURT. 

Where  the  bankrupt  is  ready  to  pay 
all  his  creditors  in  full,  and  the 
only  creditor  whose  consent  is 
wanting  to  the  supersedeas  is 
abroad,  the  bankrupt  may  apply 
to  pay  the  amount  of  that  credi- 
tor's debt  into  Court,  in  order  to 
prevent  any  delay  in  obtaining  the 
supersedeas.  Ex  parte  HamUony 
189^.     2  Dea.  &  Chit  519. 

Any  B.  and  C.  having  agreed  for  the 
purchase  of  certain  mines,  for 
10,000/.,  and  to  form  a  joint  stock 
company  for  working  them,  and 
that  the  mines  should  be  sold  to 
the  company  for  25,000/.,  of  which 
10,000/.  should  be  paid  to  F,  the 
proprietor,  and  the  remainder  di- 
vided amongst  themselves  and 
certain  of  their  friends,  whom  they 
nominated  to  be  directors  and 
officers  of  the  company  ;  at  a 
meeting  of  the  persons  so  nomi- 
nated, at  which  A.^  B,  and  C.  were 
present,  but  before  the  company 
was  established,  it  was  resolved 
that  the  company  should  purchase 
the  mines  for  25,000/.  to  be  paid 
toF. ;  and  a  conveyance  was  after- 
wards taken  from  P.  to  the  trus- 
tees of  the  company,  and  the 
25,000/.  was  paid  out  of  the  funds 
of  the  company  and  distributed  in 
the  manner  agreed  upon.  A  suit 
having  been  instituted  by  some  of 


the  shareholders,  on  behalf  of 
themselves  and  the  others,  against 
the  persons  who  had  participated 
in  the  15,000/.,  the  latter  were 
decreed  to  refund  what  they  had 
received,  and  one  of  the  defend- 
ants having  become  bankrupt  ailer 
he  had  paid  what  he  had  received 
into  Court,  under  an  order  upon 
motion:— Held,  that  the  plaintiflb 
were  entitled  to  receive  that  sum, 
and  were  not  to  be  put  to  prove 
their  demand  under  the  commis- 
sion. Hiehent  v.  Congrevef  1891. 
4  Sim.  420. 

PETITION. 

^^^^foT  AUawance. 
One  of  two  assignees  admits  in  the 
audit  paper,  previous  to  a  dividend, 
that  a  certain  sum  was  reserved  by 
the  assignees,  applicable  to  future 
claims.  The  bankrupt,  on  a  peti- 
tion for  his  allowance  ai^r  the 
death  of  this  assignee,  is  entitled 
to  an  inquiry  whether  any  part  of 
that  sum  ever  came  to  the  hands 
of  the  surviving  assignee.  Ex 
parte  Coombes,  2  Dea.  &  Chit 
919. 

— •  Amendment. 

Amendment  of  petition.  —  Anon. 
2  Dea.  &  Chit  22. 

Where  notice  is  given  to  the  respon- 
dent of  a  motion  for  leave  to  amend 
the  petition,  and  such  permission 
is  granted  after  the  respondent 
appears  to  oppose  it,  the  respon- 
dent will  not  be  entitled  to  the 
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costs  of  the  day.    Ex  parte  Green. 
2  Dea.  &  Ch.  42. 

Where  such  an  objection  is  taken  to 
the  attestation  of  a  petition  for  a 
supersedeas,  it  may  be  amended 
instanter ;  but  not  if  the  petition 
is  to  stay  a  certificate.  Ex  parte 
Tanner,  1833.  'ft  Dea.  &  Chit. 
56$.    S,  C.  1  M.  &  B.  390. 

—  to  AnnuL 

After  a  fiat  had  issued,  the  bankrupt 
makes  certain  proposals  to  his 
creditors  to  prevent  the  prosecu- 
tion of  it,  to  which  proposals  the 
solicitor  for  one  of  the  creditors 
promises  to  give  an  answer,  at  a 
certain  time,  on  the  following  day, 
(the  16th  after  the  date  of  the 
fiat,)  but  before  that  time  arrives 
he  strikes  a  second  docket,  for 
non-prosecution  of  the  first,  under 
the  general  order: — Held,  that 
this  was  a  breach  of  faith,  and  a 
petition  to  annul  the  first  fiat  was 
dismissed  with  costs.  Ex  parte 
Baker.    2  Dea.  &  Chit.  362. 

Costs  will  not  be  given  against  a 
bankrupt  upon  petition  to  annul 
a  fiat.  Ex  parte  Heath,  1832. 
1  Mont&B.  116. 

—  of  Appeal. 
Semble,  that  the  period  of  a  month, 
limited  by  the  statute  for  present- 
ing the  petition  of  appeal,  cannot 
be  extended.  Ex  parte  jRoUiuon, 
1833.    2  Dea.  &  Chit.  583. 


The  Court  of  Review  has  no  jurisdic- 
tion to  dispense  with  the  signature 
of  the  petitioner  to  a  petition  of 
appeal,  under  the  1  &  2  WiU.  4. 
c.  56.  s.  32. ;  the  Lord  Chancellor 
being  the  proper  authority  to  ap- 
ply to  for  that  purpose.  Ex  parte 
RoUmm,  1833.  2  Dea.  &  Chit. 
583. 

Attestation  and  Signature. 
A  special  order  had  been  obtained 
for  an  agent  to  the  petitioner, 
who  was  abroad,  to  sign  the  pe- 
tition on  her  behalf: — ^Held,  that 
this  might  be  done  under  the  ' 
general  order  of  the  12th  August 
1809 ;  and  the  special  order  was 
therefore  discharged  with  costs. 
Ex  parte  Moore,  2  Dea.  &  Chit. 
369. 

An  objection  to  the  attestation  of 
a  petition  is  not  sustainable,  after 
an  order  has  been  already  made 
upon  it.  Where  such  an  objec- 
tion is  taken  to  the  attestation  of 
a  petition  for  a  supersedeas,  it  may 
be  amended  instanter ;  but  not  if 
the  petition  is  to  stay  a  certificate. 
Where  an  attestation  was  in  the 
following  form,  "Signed  by  the 
petitioners,  A,  B.  and  C.  Z).,  in  the 
presence  of  T.S.  acting  as  soli- 
citor for  A.  T„  solicitor  for  the 
petitioners  in  this  matter,"  and  it 
appeared  that  A.  T.  was  not  a 
solicitor  of  this  Court,  semble,  ne- 
vertheless, that  the  attestation 
was  good,  the  petitioners  having 


fit 
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speared  by  oountel.  Ex  parte 
Tmmur,  1835.  2  Dea.  &  Chit 
568.    8.  C.  1  M.  &  B.  390. 


/or  Co5^«. 


l¥liere  an  order  made  in  bankruptcy 
reserves  further  directions  and 
costs,  a  subsequent  application  to 
the  Court,  as  to  the  costs  merely, 
may  be  entertained  by  motion; 
but  if  it  is  by  way  of  further 
directions,  it  must  be  by  petition. 
The  solicitor  for  the  respondents 
ought  to  have  notice  of  such  an  ap- 
plication as  well  as  the  respondents 
themselves.  Ex  parte  Shadboh, 
2  Dea.  &  Chit  286. 

When  an  order  has  been  made  for 
the  ttoaCion  of  the  scJicitor's  bill 
of  costs,  sembUf  that  a  subsequent 
petition  for  the  costs  of  the  taxation 
cannot  be  heard^  until  the  master 
has  made  his  certificate,  nor  unless 
the*  original  petition  is  also  set 
down  in  the  paper.  Ex  parte 
Ebee,    ft  Dea.  ft  Chit.  832. 

Order  to  aBieiid«  conditionaUy,  that 
m  party  should  be  served,  and  the 
pelkioii  be  heard  in  feurteen  days. 
Defrttk  haviiig  been  made  in 
these  conditions,  the  petition  was 
dismiaied  with  costs.  Ex  parte 
Greea.    2  Dea.  &  Chit  86. 

— —  to  Expunge, 

Petitkm  by  creditcmi  to  expunge 
ptwAf  to  admit  proofs,  and  to 
remove  assignees,  not  multifivi- 
diiii    but  removid  of  assignees 


being  refused,  petition  becomes 
multifarious.  Ex  parte  Grasse- 
brook.    2  Dea.  &  Chit  186. 

JF*orfii  y» 
A  petition  for  leave  to  prove  must 
state  the  grounds  on  which  the 
proof  was  rejected  by  the  Com- 
missioners. Ex  parte  Worth,  S 
Dea.  &  Chit  4. 

Costs  against  solicitor  for  improper 
petition.  Ex  parte  WiUkuuoH, 
1833.     1  Mont  &  B.  266. 

Parties  to. 

Where  a  conveyance  by  way  of 
mortgage,  is  made  to  a  tmslee  for 
the  mortgagee  in  trust  to  sett,  and 
the  trustee  becomes  bankrupt,  the 
mortgagor  should  join  in  the  iqn 
plication  for  the  appointment  of 
anoth^  trustee.  Ex  parte  OrgUl. 
2  Dea.  &  Chit  413. 

Where  the  Commisaioners  have  once 
rejected  the  proof  of  a  debt,  the 
creditor  may  petition  to  prove, 
notwithstanding  the  Commissioners 
referred  him  to  a  subsequent 
meeting,  at  which  he  declined  to 
attend.  Ex  parte  Slapp.  2  Dea. 
&  Chit  88.  S.  C.  1  M.  &  B. 
262. 

—  Rehearing, 

A  petition  cannot  be  re-heard  to  vary 
a  former  order  merely  as  to  costs ; 
more  espedaDy  when  that  order 
was  made  a   twelvemonth   i^> 
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and  was  drawn  up  by  the  Tery 
parties  who  apply  to  vary  it  Ex 
parte  Burnett^  IB$3.  2  Dea.  & 
Cbit.  640. 

— •  i0  reune  AJ^udieaiwn. 

Where  the  bankrupt,  after  the  choice 
of  assignees,  petitions  to  reverse 
the  adjudication  under  the  17th 
section  of  1  &  2  FF.  4,  c.  56,y 
the  assignees  are  not  prevented 
from  addudng  further  evidence  to 
establish  the  act  of  bankruptcy, 
upon  which  tiie  adjudication  of 
the  commission  proceeded.  Ex 
parte  Jachon,  1805.  IS  Dea.  & 
Chit.  601.     S.  C  1  M.  ft  B.  994. 

fdtSak. 

A  petiti<m  fbr  the  sale  of  property, 
in  respect  of  which  the  creditor 
holds  a  legal  security,  will  be  dis- 
missed with  costs.  Ex  parte  Moore. 
2  Dea.  ft  Chit  7. 

Sertkeqf. 

Where  the  bankrupt  is  one  of  two 
executors,  die  petition  of  a  party 
interested  under  the  will  must  be 
Served  en  the  other  executor,  as 
well  as  on  the  bankrupt  and  the 
ass%nees.  Ex  parte  Cutting.  2 
Dea«  ft  Chit.  S. 


Where  one  of  three  assignees  dedines 
to  act,  the  two  acting  assignees 
should  join  in  the  petition  for  a 
Oewdioice;  dr  if  one  only  presets 
the  petition,  it  should  be  served 
tipon  the  other  acting  assignees. 

i$i  S  Dea.  ft  Chit.  4. 


Substituted  service  of  petition  on 
respondent's  solicitors.  Bx  parte 
Cox.    2  Dea.  ft  Chit  19L 

Special  order  made  (or  the  serviee  of 
a  petition  to  annul  a  fiat,  where 
the  party  is  not  to  be  met  with. 
In  re  SeU.    2  Dea.  ft  Chit  8SS. 

If  a  petitioning  creditor  is  assignee 
and  equitable  mortgagee,  the  peti- 
tion for  a  sale  must  be  served  on 
the  bankrupt  and  a  creditor.  Re 
Parker,  1833.     1  Mont,  ft  B.  894. 

Setting  wTivfi. 

Where  an  order  has  been  made  ibr 
the  taxation  of  the  sdicilor's  bill 
of  costs,  senMe,  tiiat  a  subseqtient 
petition  for  the  costs  of  the  tsxa- 
tion  cannot  be  heard,  nntfl  the 
master  has  made  his  certificate^ 
nor  unless  the  original  petition  is 
also  set  down  in  the  paper.  Ex 
parU  Eltee.     t  Dea.  ft  Chit  88f . 

To  day  CerHJUxOe. 

Where  an  objection  is  tdcen  to 
the  attestation  of  a  petition  for  a 
supersedeas,  it  may  be  amended 
instanter ;  but  not  if  the  petition 
is  to  stay  a  certificate.  Ex  parte 
fanner,  \B33.  2  Dea.  ft  Chit  ^68. 
S.  C.  I  Mont  ft  B.  890. 

On  a  petition  to  stay  the  certificate, 
after  an  order  has  been  obtained 
for  its  allowance,  the  Court  will 
not  open  the  order,  unless  it  ap- 
pears from  tite  petition  that  the 
debt  of  the  creditor  would  tunl 
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the  certificate.  Ex  parte  SMpp. 
%  Dea.  &  Chit.  88.  S.  C.  1  Mont. 
&  B.  262. 

Where  the  bankrupt's  certificate  has 
been  stayed  at  the  instance  of  cre- 
ditors, who  afterwards  withdraw 
their  opposition  to  it,  and  appear 
by  counsel  to  consent  to  its  allow- 
ance, the  Court  will  allow  the  cer- 
tificate, without  the  usual  explana- 
tory affidavit  of  the  absence  of 
collusion.  In  re  Hall.  2  Dea.  & 
Chit.  44. 

To  supersede. 

Where  a  bankrupt  petitions  to  super- 
sede, and  at  the  same  time  brings 
an  action  against  the  petitioning 
creditor  to  try  the  validity  of  the 
fiat,  he  must  elect  which  remedy 
he  will  pursue.  Ex  parte  Drake, 
2  Dea.  &  Chit.  9L 

Where  a  bankrupt  petitions  to  su- 
persede, and  bring  an  action  at 
the  same  time  to  dispute  the  bank- 
ruptcy, the  Court  declined  com- 
pelling him  to  elect  which  proceed- 
ing he  would  continue,  but  ordered 
that  the  petition  should  stand  over 
until  the  result  of  the  action  was 
known.  Ex  parte  Chambers,  ft 
Dea.  &  Chit.  872. 

Before  the  bankrupt  petitions  to 
supersede,  he  must  surrender  to 
the  fiat,  notwithstanding  he  pre- 
sents the  petition  previous  to  the 
expiration  of  the  42  days.  Ex 
parte  Drake,    ft  Dea.  &  Chit.  91. 


Where  an  objection  is  taken  to  the 
attesti^on  of  a  petition  for  a  su- 
persedeas, it  may  be  amended  in- 
stanter;  but  not  if  the  petition  is 
to  stay  a  certificate.  Ex  parte 
Tanner,  1%SS.  2  Dea.  &  Chit.  563. 
S.  C.  1  Mont.  &  B.  340. 

On  a  petition  by  assignees  to  super- 
sede a  commission,  the  bankrupt's 
affidavit  is  admisaible  to  show  that 
the  commission  was  firaudulendy 
concerted.  Ex  parte  BeUwood.  2 
Dea.  8c  Chit.  $7. 

A  fiat  was  sued  out  on  the  7th  June 
by  an  attorney  against  his  debtor, 
for  the  amount  of  his  bill  of  costs, 
and  the  bankrupt  was  shortly  af- 
terwards discharged  under  the  in- 
solvent act,  having  inserted  the 
amount  of  the  attorney's  bill  in  his 
schedule.  The  bankrupt  passes 
his  last  examination ;  and  on  the 
4th  December  petitions  for  an  or- 
der to  tax  the  attorney's  bill  with 
a  view  of  superseding  the  fiat,  on 
the  ground  of  the  insufficiency  of 
the  petitioning  creditor's  debt:— 
Held,  that  the  bankrupt  could  not, 
after  lying  by  so  long,  and  after 
his  previous  admission  of  the  debt, 
apply  for  such  an  order.  Dissent, 
Sur  /.  Cross.  Ex  parte  GingeB, 
1888.    2  Dea.  &  Chit.  54S. 


PETITIONING  CREDITOR. 

Where  a  fiat  is  annulled  after  adjtt- 
>  dication,  for  an  insufficient  ast  of 
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bankruptcy,  it  is  always  at  the 
cost  of  the  petitioning  creditor. 
Ex  parte  Fktcher.  2  Dea.  &  Chit. 
574. 

Costs  of  the  application  to  substi- 
tute another  debt  for  the  debt  of 
the  petitioning  creditor,  ordered 
to  be  paid  by  the  petitioning  cre- 
ditor. Ex  parte  Lloyd^  1832.  2 
Dea.  &  Chit  506. 

The  act  1  &2  WtU.  4.  c.  53.  s.  42.  does 
not  give  validity  to  commissions 
of  bankrupt  founded  on  concerted 
acts  of  bankruptcy;  and  there- 
fore the  execution  of  a  deed, 
whereby  a  trader  assigns  all  his 
property  to  a  trustee  for  the  be- 
nefit of  all  his  creditors,  is  not 
an  act  of  bankruptcy  sufficient  to 
support  a  commission,  founded  on 
the  petition  of  a  creditor,  who 
was  either  party  or  privy  to  such 
deed.  MarthaU  v.  Barkwartkt 
1833.     4  Bam.  &  Adol.  508. 

If  a  petitioning  creditor  is  assignee 
and  equitable  mortgagee,  the  pe- 
tition for  a  sale  must  be  served 
on  the  bankrupt  and  a  creditor. 
Re  Parker,  1833*  1  Mont.  &  B. 
394. 

PETITIONING  CREDITOR'S 
DEBT. 

Where  the  consignee  transfers  bills 
of  lading  to  a  creditor,  as  a  se- 
curity for  his  debt,  and  the  con- 
signor stops  the  goods  in  transitu, 


the  creditor  may  issue  a  fiat  against 
the  consignee  on  his  original  debt. 
Ex  parte  AskUm,  2  Dea.  &  Chit 
5. 

Petitioning  creditor*s  bill  ordered  to 
be  taxed  by  an  officer  of  the  Court 
when  objectionable  charges  have 
been  allowed  by  .the  Commis- 
sioners. Ex  parte  Hattersley.  2 
Dea.  &  Chit.  373. 

If  creditor  has  received  and  trans- 
ferred a  bill  of  exchange,  the 
holder  of  the  bill  is  the  proper 
petitioning  creditor.  Ex  parte 
Batten^  1833.    1  Moat.  &  B.  412. 

A  commission  of  bankrupt  issued 
against  an  infant^  upon  a  debt  con- 
tracted, and  an  act  of  bankruptcy 
committed,  during  his  minority,  is 
absolutely  void;  and,  if  the  as- 
signees have  reason  to  know  that 
he  intends  to  set  up  his  infancy,  it 
is  not  necessary  for  him  to  give 
them  the  notice  required  by  the 
90th  section  of  the  statute  6  Geo, 
4.  c.  16.,  that  he  intends  to  dispute 
the  proceedings  under  the  com- 
mission. Beltonx.  Hodgee.  2  Moore 
&  Scott,  496.     S.  C.  9  Bing.  365. 

A.f  not  a  trader,  was  bdebted  td  B. 
to  the  amount  of  100/.,  and  after- 
wards became  a  trader.  After  A. 
had  ceased  to  be  a  trader  (the  debt 
to  B.  still  existing,)  he  committed 
an  act  of  bankruptcy : — Held,  that 
a  commission  of  bankrupt  might 
be    supported   upon    B.'s   debt. 
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BmlUe  V.  (ham.     %   Moore   & 
Scolt,  193*    S.  C.  9  Bing.  19d. 

Qiuere,  whether  an  order  of  the 
Court  of  Review  in  bankruptcy 
(under  the  6  Geo,  4.  c.  16.  s.  18., 
and  the  1  &  ^  Will.  4.  c.  56. 8.  2.,) 
for  substituting  another  debt  to 
support  a  commission  in  lieu  of 
that  of  the  original  petitioning 
creditor,  can  be  used  to  the  pre- 
judice of  a  party  who  has  already 
brought  an  action,  in  which  he 
seeks  to  hnpeach  the  validity  of 
the  commission,  by  reason  of  the 
insufficiency  of  the  petitioning 
creditor's  debt.  Aireton  v.  Davles. 
3  Moore  &  S.  138.  S.  C.  9  Bing. 
740. 

The  Court  will  hot  grant  a  rule  for 
the  taxation  of  an  attotney*s  bill  of 
costs,  at  the  instance  of  a  third 
party,  who  makes  the  application 
sknply  for  the  collateral  purpose 
of  reducing  the  bill  so  low  as  to 
make  him  a  bad  petitioning  credi- 
tor. Clutterbuck  v.  Ifichotts,  2  Ne- 
vile  &  Mann.  1209. 

PLEA  OF  BANKRUPTCY. 

By  6  Geo.  4.  c.  16.  s.  1^6.,  a  certifi- 
cated baiJurupt  may  plead  his  bank- 
rvplcy  to  any  action  for  a  debt, 
which  was  proveable  under  the 
oommission*  Robertmm  v.  Score^ 
1832.    8  Banu  &  Adol.  838. 

It  is  a  good  answer  to  a  plea  of  bank- 
fi^tcyi  that  the  certificate  was 


obtained  by  fhiud,  though  the  en- 
actment Co  that  effiet  \h  5  Geo. 
d.  e.  90.  8.  7.  is  not  repeated  in 
6  Geo.  4.  c.  16.  JEfom  ▼.  /on, 
1882.     4  Bam.  &  Adol.  78. 

POLICY  OF  INSURANCE. 

An  equitable  mortgagee  of  two  poli- 
cies of  assurance,  which  the  bank- 
rupt had  effected  on  his  own  life, 
writes  to  the  insurance  office,  say- 
ing, ''  I  am  holder  of  the  mkler- 
mentioned  policies,'*  stating  the 
particulars  of  the  policies  in  ques- 
tion, and  inquiring  what  sum  the 
office  would  give  if  they  were  de- 
livered up  to  be  cancelled : — Held, 
that  this  was  a  sufficient  notice  to 
the  office  of  a  change  of  owner** 
ship.  Ex  parte  Stright.  2  Dea. 
&  Chit.  314.  See  Ex  parU  Ten- 
nyson.    1  M.  &  B.  87. 

The  assigftment  <rf  a  policy  of  insur- 
ance without  DOtioe  to  the  office^ 
does  not  prevent  the  operation  of 
the  clause  of  reputed  ownerakip. 
Ex  partt  ToMyMMi.  1  Monk.  & 
B.  67. 

POWER  OF  ATTORNEY. 

Where  all  creditors  consent  to  a 
supersedeas^  except  A.^  who  is 
abroad,  and  B.  holds  a  power  of 
attorney  from  A.,  authorising  him 
to  consent: — Held,  that  B.  was 
entitled  to  consent;  and  an  at- 
tested copy  of  the  power  was  or- 
dered to  be  filed  with  the  pro- 
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ceedings.    Es  parte  HamiUim,    2 
Dea.  &  Ch.  139. 

A  powet  of  attorney  from  a  creditor 
residing  abroad  to  sign  the  bank- 
rupt's eertiflcatey  is  sufficiently  au- 
thenticated by  the  attestation  of  a 
notary  public,  without  any  affida- 
vit to  verify  the  signature.  Ex 
parte  Myers.  %  Dea.  &  Chit. 
406. 

A  power  of  attorney  to  sign  a  bank- 
rupt's certificate,  executed  by  a 
creditor  resident  abroad,  is  suffi- 
ciently authenticated,  if  attested 
by  the  Sritish  consid.  Ex  parte 
Wilkinson,  1855.  2  Dea.  &  Chit. 
585.    S.C.  1  M.  &B.  257. 

The  Mgnature,  by  power  of  attorney^ 
to  a  certificate,  admitted,  although 
the  power  was  not  strictly  formal. 
Ex  parte  WUkiHson,\BBS.  1  Mont. 
&  B.  257. 

PRACTICE  IN  COURT. 

See  also  Petition. 

tJpon  an  appeal  in  bankruptcy  the 
appellant  is  entitled  to  begin.  Ex 
parte  Belcher,  1855.  1  Mont.  & 
B.  286. 

PRINCIPAL  AND  AGENT. 

Where  a  creditor  addresses  a  written 
request  to  assignees,  in  general 
terms,  to  pay  "  the  dividends  made 
on  the  bankrupt's  estate"  to  A.  B., 
the  assignees  are  justified  in  pay- 
ing sab»equent  dividends  to  A.  A 
they  have  notice  from  die 
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creditor  that  lie  has  revoked  A.  B.*b 
authority.  Ex  parte  Bright,  2 
Dea.  &  Ch.  8. 


A.,  who  resided  at  Liverpool,  was  in 
the  habit  of  making  consignments 
of  goods  to  B,,  his  agent  in  South 
America,  for  sale,  on  the  &ith  of 
and  against  which  consignments  A. 
drew  bills  proportioned  to  their 
amount  to  be  paid  by  the  agent 
out  of  the  proceeds,  and  the  bills 
were  negotiated  by  the  indorse- 
ments of  C,  A.^s  correspondent  in 
London.  Some  of  the  bills  so 
indorsed  were  refused  acceptance 
by  the  agent.  C,  on  receiving 
information  that  they  had  been  so 
dishonoured,  requested  that  A. 
would  order  his  agent,  in  case  he 
did  not  pay  his,  A:s  drafts  imme- 
diately, to  hand  over  to  C.'s  agent 
such  property  as  he  had  of  ^,'s 
of  an  equivalent  value  to  the  bills 
that  should  not  be  paid  by  him. 
A.  agreed  to  do  so,  but  became 
bankrupt  before  his  order  to  trans<> 
fer  the  goods  reached  South  Ame^ 
rica  -.—Held,  that  the  bargain  be-> 
tween  A,  and  C,  did  not  operate 
as  a  legal  or  equitable  assignment 
of  the  property  in  A,'%  goods  held 
by  £.,  his  agent,  but  that  they 
remained  the  property  of  A.  at 
the  time  of  his  bankruptcy,  and 
passed  to  his  assignees.  Caroalho 
V.  Bum,  1855.  4  Barn.  &  Adol. 
582. 

If  a  LoodoD  banker,  having  a  branch 
bank  bX  Edinbargh,  slops  payiMlit 
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in  London,  and  after  the  stoppage, 
but  before  notice,  a  customer  pays 
to  the  agent  at  Edinburgh,  bank 
notes  and  cash,  to  be  remitted  to 
London,  and   at  that    time    the 
banker  is  indebted  to  the  agent, 
and  the  agent  after  the  notice,  in 
pursuance  of  a  special  direction 
from  the  banker,  receive  money 
from  other  agents,  for  the  purpose 
of  forwarding  to  London,  and  a 
fiat  issue  against  the  banker,  at 
which  period  the  monies  in  the 
hands  of  the  agent  are  more  than 
sufficient  to  cover  the  amount  due 
to  him  from  the  banker,  but  the 
amount  which  he  had  at  the  time 
of  notice  of  the  stoppage,  includ- 
ing the  bank  notes,  was  insu£Bcient, 
and  the  customer    requires    the 
agent  to  return  the  bank  notes, 
which  he  does  not  comply  with, 
and  the  agent  reftise  to  pay  any 
part  of  the  money  to  the  assignees, 
and  the  Court  of  Session  in  Scot- 
land order  the  agent  to  pay,  with- 
outprejudice,  the  balance  ofmonies, 
after  deducting  in  the  meantime 
the  amount  due  to  him,  to  the 
assignees,    which  he  does ;    and 
afterwards  it  appearing  clear  that 
he  was  not  entitled  to  retain  any 
part  of  the  sum  which  he  received 
from  the  other  agents  after  notice, 
he  pays  to  the  assignees  the  differ- 
ence between  the  sum  paid  to  the 
assignees  under  the  order  of  the 
Court  of  Session  and  the  ainount 
so  received  from  the  other  agents : 
Ordered,  that  the  assignees  must 


reftmd  to  the  customer  the  amount 
paid  in  by  him.  Affirmed  by  L.  C. 
Ex  forie  Ctmnmghamy  1833. 
1  Mont.  &  B.  269. 

PRIORITY  OF  TITLE. 

An  equitable  mortgagee  will  not  be 
preferred  to  a  subsequent  legal 
mortgagee,  who  had  no  notice  of 
the  equitable  mortgage,  and  the 
onus  lies  upon  the  former,  claim- 
ing a  priority,  to  prove  that  the 
latter  had  such  notice.  Ex  parte 
Hardy,  St  Dea.  &  Chit.  393. 

PRIVATE  CONTRACT. 

The  Court  will  make  no  order  on  a 
petition  of  the  assignees  to  sell 
any    portion    of  the   bankrupt's 

.  property  by  private  contract,  it 
being  a  matter  in  which  they  must 
use  their  own  discretion.  Ex 
parte  Hurley,  1833.  2  Dea.  & 
Chit  631. 

PRIVILEGE  FROM  ARREST. 

A  witness  from  .Gravesend  having 
attended  this  Court  pursuant  to  a 
summons,  being  arrested  for  debt 
in  Pancras  Lane,  city,  while  wait- 
ing for  the  conveyance  home,  was 
discharged;  although  he  had,  on 
leaving  this  Court,  gone  to  Ca- 
therine Street,  Strand.  But  without 
costs  as  against  the  officer,  he  not 
having  been  shown  the  summons 
to  attend  this  Court.  Ex  parte 
Clarke,  2  Dea.  &  Chit  99. 

By  6  (?.  4.  c  16.  s.  127.,  if  a  bank- 
•  rupt  has  been  bankrupt  before. 
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and  does  not  pay  158.  in  die  pound 
under  the  second  commission,  his 
person  only  is  protected  by  the  cer- 
tificate, and  his  future  effects  vest 
in  the  assignees.  RobertsonY*  Score, 
1832.    S  Bam.  &  Adol.  338. 

PRIVITY  OF  CONTRACT,  &c. 

An  assignee  was  removed  and  or- 
dered to  account.  Pending  that 
order,  the  new  assignee  petitioned 
for  the  taxation  of  the  bill  of  the 
solicitors  employed  by  the  dis- 
charged assignee,  and  that  they 
might  be  ordered  to  account  for 
money  charged  to  have  been  im- 
properly received  by  them  with 
the  privity  of  the  former  assignee: 
— ^Held,  that  the  petition  was  pre- 
mature, during  the  pendency  of 
the  former  order,  but  the  Court 
retained  it  under  the  circum- 
stancesj  until  the  result  of  the 
pending  account  was  known.  Ex 
parte  Carter,  1833.  2  Dea.  & 
Chit  626. 

Where  the  assignee  of  a  bankrupt 
is  removed,  and  a  new  one  ap- 
pointed :  Qtusre,  whether  a  party 
having  money  in  his  hands,  which 
he  received  on  account  of  the 
bankrupt's  estate,  in  the  character 
of  agent  to  the  Lite  assignee,  be 
liable  in  assumpsit  for  money  had 
and  received  to  the  use  of  the  newly 
appointed  one?  But  the  former  as- 
signee having  been  insane  when 
the  money  was  received : — Held, 
that  such  receiver  was  liable  at 
all  events;   for  he  could  not  be 


the  agent  of  an  insane  person, 
and  therefore  held  the  property 
as  a  mere  stranger.  Stead  v. 
Thornton,  1832.  3  Bam.  8c  Adol. 
357. 

PRODUCTION  OF  PAPERS. 
Where  documents  are  referred  to  in 
an  affidavit,  it  does  not  give  the 
other  side  an  absolute  right  to 
their  production,  but  it  is  a  matter 
for  the  discretion  of  the  Court. 
Motion  for  this  purpose,  before 
hearing  petition,  refused  with  costs. 
Ex  parte  Arhshy.  St  Dea.  &  Chit. 
192. 

PROFIT  AND  LOSS. 

The  petitioner,  an  equitable  mort- 
gagee of  leasehold  property,  ob- 
tained an  orderfor  a  sale,  at  which 
950/.  was  bid  for  the  mortgaged 
premises,  but  they  were  bought 
in  by  direction  of  the  assignees. 
The  petitioner  afterwards  applied 
to  the  Commissioners  for  another 
sale,  but  the  order  they  made 
being  unsatisfactory  to  him  as  to 
the  time  of  sale,  he  refused  to 
accept  it ;  and  the  assignees  after- 
wards obtained  another  order, 
when  the  highest  bidding  was  only 
650/. :— 'Hdd,  that  the  petitioner, 
by  applying  for  a  second  sale, 
waived  any  claim  against  the  as- 
signees for  the  difference  in  the 
amount  of  the  biddings  at  the  first 
and  second  sale,  but  that  he  was 
entitled  to  be  indemnified  from  the 
ground-rent  and  all  expemes  in* 
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curred  since  the  firs^  sale,     fix 
parte  BaUack.    %  Dea.  &  Chit. 

PROOF. 

Set  alto  Double  Proof. 

A  petition  ibr  leave  to  prove  must 
slate  the  growids  on  which  the 
proof  waa  reyeeted  by  the  Oom- 
missioners.  Et  parte  Worth.  2 
Den.  &  Ch.  4. 

It  ia  no  objection  to  the  proof  of  a 
debt  under  a  thiid  oommiaiien, 
that  the  creditor  might  have  proved 
it  under  the  second  commisaioni 
under  which  the  bankrupt  has  ob- 
tained hia  ceitificate,  if  the  bank- 
rupt has  not  paid  \^s,  in  the 
pound  under  the  second  c(mimi8« 
sion.  Ex  parte  Mork^f  2  Dea. 
&  Chit.  45. 

Where  trustees  under  marriage  set- 
tlement  lend  wife's  money  to  bus- 
band  with  her  consentt  and  hus- 
band becomes  bankrupt,  they  can- 
not|  on  behalf  of  wife,  prove  for 
interest  of  moneyi  but  only  for  the 
principal;  she  having  been  sup- 
ported by  her  husband  sinpe  mar- 
riilgCf  upon  the  principles  applica- 
ble to  wife's  pin-money.  SemHe^ 
secus  if  they  prove  to  save  them- 
selves from  consequences  of  their 
own  act,  her  consent  not  having 
been  given.  Ex  parte  Grceu*  2 
Qea.  &Ch.  113. 

4*  covenants  to  pay  annuity  on  de- 


lault  qf  £.,  J.  becomea  bankmpt 
before  any  defiuilt.  The  annuitant 
cannot  prove  against  AJ%  estate, 
he  not  having  contracted  a  debt, 
until  the  deftult  made  either  under 
the  54th  or  56th  clauses  of  6  Geo. 
4.  Ex  parte  Thomp9on.  2  Dea. 
&  Chit.  126.  S.  C.  1  M .  &  B. 
219. 

B.  and  C.  being  indebted  to  A.  give 
a  joint  and  several  bond ;  A.  takes 
(as  part  of  the  same  seeurity)  a 
joint  warrant  of  attorney,  and 
enters  up  »  joint  judgment.  B. 
and  C.  become  bankrupt: — ^Held, 
that  the  bond  is  merged  in  die 
judgment,  and  that  d.  can  only 
prove  against  the  joint  estate  of 
B,  and  C.  Ex  parte  Ckriatp.  2 
Dea.  &  Chit.  155.  &  C.  1  M.  & 
B.  352. 

itf.,  being  »  dormant  partner  with  B., 
dissolves  partnership,  and  B.  is  de- 
clared indebted  to  A,  on  balance; 

A.  sues  B.  for  balance,  and  re- 
ceives cognovit  for  debt  and  costs, 

B.  becomes  bankrupt : — ^Held,  A. 
is  entitled  to  prove  his  debt  against 
the  estate,  although  some  partner- 
sh^  debts  are  unpaid.  Ex  parte 
Qraxehrook,    2  Dea.  &  Chit.  186. 

Where  an  order  of  Court  is  neces- 
sary to  enable  a  party  to  prove, 
he  cannot  vote  or  sign  certificate; 
for  instance,  trustees,  executors, 
&c  Ex  parte  Wyajtt.  2  Dea.  & 
Chit.  211. 
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In  ooBiidenUion  of  A.  aUowing  fi.  to 
draw  upon  him,  and  accept  his 
diaftiy  C  guaranteet  to  him  the 
payment  of  the  amount  of  all  such 
aceeptanoes.  C  becomes  bank- 
rupty  when  the  aeoeptanoes  are  not 
yet  due : — Held»  that  after  the  ac- 
ceptances have  become  due,  and 
B»  has  nelgected  to  provide  for 
them,  A.  is  entitled  to  prove  the 
amount  against  C/s  estate,  under 
the  6  Geo.  4.  c*  16.  s.  56.  Ex 
fwttt  Mytn.  %  Dea.  k  Chit.  1851. 
&  C.  1  M .  &  B.  %St9. 

A>  disooiwts  for  Kn  &Co.,  who  after- 
wards become  bankrupt,  three 
bills  drawn  by  JT.  &  Co.  on  D. 
and  S»  i  one  of  the  bills  becomes 
doe  before  the  bimkruptcy,  and 
the  two  others  afterwards ;  none  of 
them  are  paid  by  the  acceptors, 
and  A^  gives  no  notice  to  JT*  & 
Co.  of  their  dishonour: — Held, 
that  A*  could  not  prove  the  first 
biUi  but  might  prove  the  two 
others.  K*  fc  Co.  also  sent  to  A. 
five  other  bills  drawn  by  them  on 
p.  &  iS.|  and  received  from  him, 
in  letumi  hia  aoceptances  for  the 
pi^cisa  amount,  which  they  dis- 
connted  with  their  own  bankers ; 
but  none  of  which  being  paid  by 
A.  (who  became  bankrupt  himself 
before  they  fell  due)  they  were 
proved  by  the  holders  under  K.  & 
Co. 's  commission.  A*  having  never 
negotiated  the  five  bills  sent  him 
by  K.  &  Co.:— Held,  that  his 
assignees  could  not  prove  them 


under  £.  &  Co.'s  commission.  Ex 
parte  Solarii.  %  Dea.  &  Chit.  «61. 

C  &  Co.,  before  their  bankruptcy, 
guarantee  to  A.  the  payment  of 
300/.  for  the  erection  by  him  of  a 
sugar-mill  for  D.,  on  the  produc- 
tion of  a  certificate  by  an  engineer 
that  the  mill  was  erected  accord- 
ing to  Ihe  terms  of  a  certain  spe- 
cification. A*  produces  a  oerti- 
ficate  of  the  erection  of  the  mill, 
stating,  however,  a  deviation  ftom 
the  original  plaui  with  the  consent 
of  D. ;  upon  which  C.  h  Co.,  with- 
out making  any  objection  to  such 
deviation,  informed  A.  it  was  not 
in  their  power  to  pay  the  money  >>— 
Held,  that  A,  might  prove  the 
300/.  under  the  fiat  issued  against 
C.  &  Co.  Ex  parte  A$kweU.  2 
Dea.  8f  Chit,  1881. 

The  two  trustees  under  the  marriage 
settlement  of  ZT.,  a  bankrupt,  ad- 
vance him,  on  the  security  of  his 
bond,  the  amount  of  the  trust  fund, 
(which  was  his  wife's  fortune,)  Ibr 
the  purpoae  of  being  employed  in 
his  business:  andoueof  the  trua- 
tees  afterwards  enters  into  a  parol 
agreement  with  H*  and  hia  partner, 
that  the  Iqan  should  be  consider^ 
a  debt  due  firom  the  partnership  i^^ 
Held,  that  this  subsequent  agree- 
ment was  in  the  nature  of  a  colla- 
teral security^  and  that  the  trustees 
could  prove  both  agamst  the  joint 
estate,  and  the  separate  estate  of  ^., 
making  their  election  afterwards 
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from  which  estate  they  would  re- 
ceive dividends.  Ex  parte  Kedkt 
%  Dea.  &  Chit.  S%\. 

A  testator  indebted  on  bond  devises 
his  real  estate  to  the  bankrupt  and 
two  other  trustees,  for  payment  of 
his  debts.  The  bond  creditor, 
after  the  testator's  death,  brings 
an  action  against  the  bankrupt  and 
the  other  devisees,  and  recovers  a 
joint  judgment  against  them: — 
Held,  that  he  could  not  prove 
under  the  separate  commission 
against  the  bankrupt,  even  for  the 
purpose  of  voting  in  the  choice  of 
assignees.  Ex  parte  Pearse.  % 
Dea.  &  Chit.  451. 

By  a  deed  of  composition  entered 
into  by  the  bankrupt  with  his 
creditors,  dated  5  September  18dl, 
he  agreed  to  pay  them  10#.  in  the 
pound  by  two  instalments  of  5«. 
each;  in  consideration  of  which 
the  creditors  covenanted  to  release 
him  from  his  debts,  as  soon  as 
both  instalments  were  paid.  This 
deed  was  executed  only  by  the 
major  part  of  the  creditors.  After 
the  payment  of  the  first  instalment, 
on  the  91st  October  1881,  a  com- 
mission issued-  on  an  act  of  bankn 
ruptcy  committed  in  June  1881  :— 
Held,  that  the  creditors  who  had 
received  the  first  instalment  were 
entitled  to  prove  for  the  residue 
of  their  debts,  without  refund- 
ing the  amount  of  the  instalment 
Ex  parte  Wood,  18813.  2  Dea.  & 
Chit.  50S. 


Where  a  creditor,  after  the  issuing  of 
the  fiat,  assigns  his  debt,  this  does 
not  give  the  assignee  a  right  to 
prove  it,  but  merely  a  right  to  caU 
upon  the  assignor  to  prove  the 
debt,  as  a  trustee  for  the  assignee. 
Ex  parte  Dickensoi^,  1882.  2  Dea. 
8c  Chit.  520. 

One  of  two  partners,  on  the  4th 
January,  conimits  a  secret  act  of 

.  bankruptcy.  On  the  5th  January, 
the  other  partner  accepts  three 
bills  in  the  name  of  the  partner- 
ship firm,  in  favour  of  one  of  the 
creditors  of  the  partnership ;  aOof 
which  bills  were  ante-dated  before 
the  4th  January.  These  bills  were 
afterwards  indorsed  for  a  valuable 
consideration  to  A.,  who  had  no 
notice  of  the  act  of  bankruptcy. 
On  the  10th  January,  a  joint  com- 
mission issued  against  both  part- 
ners : — ^Held,  that  the  holder  of 
the  bills  could  not  prove  them 
against  the  joint  estate ;  as  the  sol- 
vent partner  could  not  hind  the 
joint  property  by  accepting  bills 
after  the  act  of  bankruptcy  of  his 
co-partners.'  Costs  of  both  parties 
out  of  the  estate.  Ex  parte  FMkt 
1888.  2  Dea.  &  Chit.  555.  i^.  C. 
1  M.  &  B.  249. 

Bankrupt  executor  ordered  to  prove 
against  his  own  estate,  and  the  as- 
signees to  pay  the  dividends  into 
the  hands  of  the  accountant-ge- 
neral to  the  credit  of  a  cause 
pending  for  the  administration  of 
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aisets.    Ex  parte  Colman,   1883. 
2  Dea.  &  Chit.  584. 

A  sheriff  having  seized  a  defendant's 
goods,  against  whom  a  commis- 
sion of  bankrupt  had  subsequently 
issued,  the  goods  were  claimed  by 
A.  B.  and  C  D.,  the  assignees  ; 
upon  which  the  sheriff  delivers  up 
the  goods  to  them,  taking  from 
them  a  joint  bond  of  indemnity 
against  all  loss,  charges,  &c., 
which  he  might  sustain  by  quitting 

.  possession  and  returning  mUla 
bona.  An  action  is  brought  against 
the  sheriff  by  the  execution  cre- 
ditor for  a  false  return,  and  a  ver- 
dict returned  against  him  for  800/. 
A.  £.,  one  of  the  co-obligors  in 
tl^  bond, '  afterwards  becomes 
bankrupt,  but  before  the  sheriff 
had  paid  the  amount  of  the  ver- 
dict:—  Held,  that  the  sheriff 
could  not  as  yet  prove  under  this 
bond,  having  sustained  no  actual 
pecuniv'y  loss;  but  as  the  da- 
mage was  inchoate,  he  >  was  en- 
titled to  have  a  claim  entered, 
witli  a  reservation  of  dividends. 
Ex  parte  MarsIuUl,  1838.  %  Dea. 
8c  Chit  589.  S,C.  1 M.  &B.  243. 
See  Young  v.  MarthaU.  1  Moore 
&  S.  140.    S.  C.  8  Bing.  43. 

An  accommodation  indorser  is  a 
person  liable  to  pay  the  bill  for 
the  party  accommodated;  against 
whom,  therefore,  if  he  become 
bankrupt,  such  indorser,  though 
not  called  on  to  pay  the  bill  till 
after  the  bankruptcy,  may  prove 
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the  amount  under  section  52  of  6 ' 
G.  4,  c.  16.     Bauett  v.  Dodgin,  9 
Bing.  658.    S.  C.  2  Moore  &  S. 
777. 

A*,  B.  and  C.  having  agreed  for  the 
purchase  of  certain  mines  for 
10,000/.,  and  to  form  a  joint  stock 
company  for  working  them,  and 
that  the  mines  should  be  sold  to 
the  company  for  25,000/.,  of  which 
10,000/.  should  be  paid  to  F.  the 
proprietor,  and  the  remainder  di- 
vided amongst  themselves  and 
certain  of  their  friends,  whom  they 
nominated  to  be  directors  and 
officers  of  the  company  ;  at  a 
meeting  of  tlie  persons  so  nomi- 
nated, at  which  A.,  B.  and  C.  were 
present,  but  before  the  company 
was  established,  it  was  resolved 
that  the  company  should  purchase 
the  mines  for  25,000/.  to  be  paid 
to  F. ;  and  a  conveyance  was  after- 
wards taken  from  JP.  to  the  trus- 
tees of  the  company,  and  the 
25,000/.  was  paid  out  of  the  funds 
of  the  company  and  distributed  in 
the  manner  agreed  upon.  A  suit 
having  been  instituted  by  some  of 
the  shareholders,  on  behalf  of 
themselves  and  the  others,  against 
the  persons  who  had  participated 
in  the  15,000/.,  the  latter  were 
decreed  to  refund  what  they  had 
received,  and  one  of  the  defend- 
ants having  become  bankrupt  after 
he  had  paid  what  he  had  received 
into  Court,  under  ,an  order  upon 
motion : — Held,  that  the  plaintiffs 
were  entitled  to  receive  that  sum, 
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and  were  not  to  be  put  to  prove 
their  demand  nnder  the  cominis- 
sion.  Hkhem  v.  Qmgreve^  1831. 
4  Sim.  420. 

An  annuity  granted  by  A,  to  B,  was 
secured  by  a  covenant  by  C,  a 
surety,  to  pay  the  annuity  in  case 
A,  made  default,  and  by  a  judg- 
ment for  2,1  OOt.  entered  up  against 
A.  and  C.  The  annuity  remamed 
unpaid  from  January  1823,  A. 
having  left  the  country ;  and  in 
February  1824,  C.  became  bank- 
rupt, and  afterwards  obtained  his 
certificate.  C.  having  died,  B. 
filed  a  bill  to  have  the  arrears  of 
the  annuity  paid  out  of  his  real 
and  personal  estates : — Held,  that 
neither  the  value  of  the  aimuity, 
nor  the  sum  due  on  the  judgment, 
was  poveable  under  C.'s  com- 
mission, and  therefore,  that  his 
certificate  was  not  a  bar  to  the 
plaintiff's  demand.  Johnson  v. 
Compton,  1830.    4  Sim.  37. 

Upon  a  contract  by  a  trader  to  pay, 
when  requured,  to  the  trustees  of 
his  marriage  settlement,  a  sum, 
the  interest  to  himself  for  life,  or 
till  his  bankruptcy,  and  then  to  his 
wife,  and  having  received  upon  the 
marriage  150/.  from  the  wife,  and 
after  payment  has  been  requested 
by  the  trustee  he  becomes  bank- 
rupt, without  having  made  any 
payment^  the  whole  debt  is  prove- 
able,  and  the  dividend  applicable, 
Ist,  to  raise  the  150/.,  the  interest 


of  whkh  to  be  applied  to  die  wife; 
and,  afler  1501.  be  raised,  the 
interest  on  any  further  sum  to  be 
paid  to  the  assignees  for  the  life  of 
the  bankrupt,  and  afterwards  ac- 
cording to  the  trusts  of  the  settle- 
ment. Ex  parte  SktiCt  1883.  1 
Mont.  &  B.  385. 

PROTECTED  PAYMENTS. 

After  the  bankruptcy  of  one  of  two 
partners,  the  solvit  partner, 
thinking  the  firm  capable  of  pay- 
ing its  debts,  continued  the  busi- 
nesa  and  paid  partnerahip  money 
into  a  banker's  to  be  applied  in 
discharge  of  running  bUls  of  the 
firm,  payable  at  the  bank ;  and  it 
was  so  applied !— Held,  that  diis 
payment  having  been  made  hoU 
JUk,  and  without  any  contempla- 
tion of  bankruptcy  by  the  solvent 
partner,  was  valid  at  law.  Tbe 
assignees  and  the  solvent  partner 
afterwards  opened  a  fresh  aocount 
at  the  bank,  and  paid  in  900/L,  to 
discharge  a  debt  on  the  old  ac- 
count, which  carried  interest.  The 
second  partner  then  became  bank- 
rupt :— 'Held,  that  the  assignees  of 
the  two  could  not  recover  this  last 
sum.  WoodhHdge  v.  Swam^  1833. 
4  Bam.  &  Adol.  633. 

PROVISIONAL  ASSIGNEE. 

• 

The  defendant,  a  messenger  attached 
to  certain  lists  of  Commissioners 
of  bankrupt  in  London,  and  by 
them  appointed  provisional  as- 
signee of  the  estate  of  a  bankmpt, 
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sent  an  agent  or  servant  to  take 
possession  of  the  bankrupt's  ef- 
fects. The  agent  received  a  con- 
siderable sum  of  money  and  ab- 
sconded : — Held,  that  the  defend- 
ant was  not  liable  ibr  the  amount 
in  an  action  for  money  had  and 
received,  no  negligence,  or  want 
of  proper  caution,  being  attribut- 
able to  him.  Raw  v.  Cutten,  % 
Moore  &  Sc.  123.  5.  C.  9  Bingh. 
96. 

PURCHASER, 

Upon  supersedeas  by  consent,  a  pur- 
chaser is  entitled  to  be  indemni- 
fied against  judgments  outstand- 
ing before  the  bankruptcy.  Ex 
parte  LauUur^  1832.  1  Mont.  & 
B.  89. 

PURCHASE, 
By  pennu  iu  Fiduciary  SiiuaHatu* 

if.,  an  assignee,  purchases,  as  trus- 
tee for  B.9  some  shares  which 
the  bankrupt  had  in  certain  mines, 
and,  after  retaining  them  in  that 
character  a  twelvemonth,  re-pur- 
ehases  them  of  £.,  for  his  own 
use: — Held,  that  the  transaction 
was  voidf  on  the  general  principle 
that  an  assignee  cannot  purchase 
any  part  of  the  bankrupt's  pro- 
perty, either  for  himself  or  another ; 
and  that  A,  must  be  considered  a 
trustee  of  the  shares  for  the  benefit 
of  the  general  creditors.  Ex  parte 
GrytU.    2  Dea.  &  Chit  290. 


REFERENCE. 

See  alio  Scandal. 

Where  the  joint  and  separate  cre- 
ditors, at  a  meeting  duly  convened 
for  that  purpose,  agree  to  con- 
solidate the  two  estates,  the  Court 
will  refer  it  to  the  Commissioner  to 
inquire  whether  such  consolidation 
is  for  the  general  benefit ;  but  will 
not,  upon  such  a  resolution  alone, 
bind  the  interests  of  the  absent 
creditors  of  both  classes.  Ex  parte 
Part.    2  Dea.  &  Chit.  1. 

Affidavits  not  referred  for  imperti- 
nence till  hearing  of  petition.  Ex 
forU  Amaby.  2  Dea.  &  Chit.  119. 

Petitioning  creditor's  bill  ordered  to 
be  taxed  by  an  ofiScer  of  the 
Court,  when  objectionable  chaiges 
have  been  allowed  by  the  Com- 
missioners. Ex  parte  Haitenley. 
2  Dea.  &  Chit.  S7S. 

Where  a  tntstee  becomes  bankrupt, 
a  new  one  may  be  appointed,  on 
petition,  without  any  reference  to 
the  master;  although  the  bank- 
rupt had  no  portion  of  the  trust 
property  in  his  hands.  Ex  parte 
Bi^ery,  1838.  2  Dea.  &  Chit. 
676. 

Although  a  Commissioner  has  ao 
power,  under  the  106th  section  6f 
6  Geo»  4.  c  16.,  to  charge  the 
assignees  with  monies,  which  but 
for  their  wilful  defiiult  they  might 
have  received,  yet  where  he  diaiged 


756 


Rffimduig* 


INDEX. 


them  with  certain  sums  as  leceiyed 
<<by  themselves,  or  their  solici- 
tors/' the  Court  referred  it 
hack  to  him  to  ascertain  the 
amount  which  the  assignees,  or 
any  person  for  them,  had  received, 
or  which  but  for  their  wilful  de- 
fiiult  might  have  been  received. 
Ex  parte  Keys  and  Ex  parte  WeS' 
ton,  1833.    2  Dea.  &  Chit.  689. 

The  12th  New  Orders,  8d  April 
1828,  applied  to  affidavits  in  bank- 
ruptcy, which  had  been  referred 
for  scandal  and  impertinence.  Ex 
parte  Chester,  1830.    4  Sim.  12. 

REFUNDING. 

By  a  deed  of  composition  entered 
into  by  the  bankrupt  with  his 
creditors,  dated  5th  September 
1831,  he  agreed  to  pay  them  10«. 
in  the  pound  by  two  instalments 
of  58,  each,  in  consideration  of 
which  the  creditors  covenanted  to 
release  him  from  his  debts,  as  soon 
as  both  instalments  were  paid. 
This  deed  was  executed  only  by 
the  major  part  of  the  creditors. 
After  the  payment  of  the  first 
insUlment,  on  the  31st  October 
1831,  a  commission  issued  on  an 
act  of  bankruptcy  committed  in 
June  1831 : — Held,  that  the  cre- 
ditors who  had  received  the  first 
instalment  were  entitled  to  prove 
for  the  residue  of  their  debts  with- 
out refunding  the  amount  of  the 
instalment.  Ex  parte  JVood,  1832. 
2  Dea.  &  Chit.  508. 


Rdiearmg, 
REHEARING. 


The  rule  that  no  petition  for  re- 
hearing is  allowed  for  costs  only 
does  not  apply  {came  semble)  to  a 
petition  for  a  re-hearing  on  the 
ground  of  an  erroneous  decision 
on  the  merits,  although  the  ma- 
terial effect  of  such  decision  may 
be  to  render  the  party  liable  for 
costs.  Ex  parte  WkUe.  ft  Dea. 
&  Chit.  334. 

Although  six  months  is  the  time 
limited  by  the  practice  of  the 
Court  for  presenting  a  petition 
for  re-hearing,  sembie,  that  under 
special  circumstances  the  rule 
may  be  dispensed  with.  2  Dea. 
&  Chit.  334. 

But,  note.  The  report  of  the  judgo 
ment  of  Erskme,  C.  J.  in  p.  356, 
as  far  as  relates  to  the  existence 
of  this  rule,  is  incorrect;  for  in  the 
subsequent  case  oi  Ex  parte  Green" 
wood,  re  BmUie,  6th  November 
1 833,  past,  vol.  3,  Erskine,  C.  J. 
said  that  m  Ex  parte  White  he 
declared  he  was  not  aware  of  such 
a  rule,  and  his  judgment  must 
therefore  be  taken  as  thus  fiir 
qualified,  and  his  Honor  merely 
put  ithypothetically  that  if  such  a 
rule  existed,  yet  the  circumstances 
of  the  case  of  Ex  parte  White  took 
it  out  of  such  rule.  And  in  Ex 
parte  Greenwood,  the  counsel, 
(though  time  was  given  to  them) 
on  a  subsequent  day  dedined  to 
argue  in  support  of  such  a  rule. 
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RELATION  TO  ACT  OF 
BANKRUPTCY. 

One  of  two  partners,  after  commit- 
ting an  act  of  bankruptcy,  handed 
over  a  bank  post  bill  and  some 
silver  to  the  agent  of  the  drawer  of 
a  bill  of  exchange  accepted  by  the 
partners,  and  which  was  just  about 
to  become  due,  for  the  purpose  of 
protecting  such  bill.  Such  handing 
over  was  found  to  be  a  fraudulent 
preference,  and  to  have  been  in 
contemplation  of  bankruptcy.  On 
the  same  day,  but  a  few  hours 
later  than  the  time  of  handing  over 
the  note  and  money,  the  other 
partner  committed  an  act  of  bank- 
ruptcy:— Held,  that  the  act  of  the 
partner  who  had  committed  the 
act  of  bankruptcy  before  he  handed 
over  the  property  was  not  binding, 
and  that  the  assignees  of  the  two 
partners  might  recover  the  value 
of  the  property.  Burt  v.  Moult. 
1  Cromp.  &  M.  525.  See  aUo 
Button  V.  Babne.  %  Tyrw.  620. 
Poitj  tit.  Sheriff. 


RENEWED  FIAT. 

Dpon  issuing  a  renewed  country  com- 
mission it  is  the  duty  of  the  assig- 
nees or  their  agent  (the  solicitor) 
to  ascertain  whether  the  Com- 
missioners are  able  and  willing  to 
act ;  otherwise,  they  are  liable  to 
the  costs  of  a  new  fiat,  if  it  be 
necessary,  from  inability  or  unwil- 
lingness to  act  on  the  part  of  the 
Commissioners  who  are  named  in 


the  renewed  fiat.    Be  JfUSaMt.    % 
Dea.  &Ch.  lift. 

RENT. 
And  dee  Distress — ^Lsasb. 

A  landlord,  who  has  distrained  the 
goods  of  a  tenant,  who  being  ar- 
rested after  the  distress  goes  to 
gaol,  and  petitions  the  Insolvent 
Debtors'  Court,  before  the  goods 
are  sold,  is  entitled  to  the  whole  of 
the  rent  due^  and  is  not  restricted 
to  one  year's  rent.  fFray  v.  Earl  of 
Egremont.     1  Nevile  8c  M.  188. 

REPUTED  OWNERSHIP,  AND 
ORDER  AND  DISPOSITION. 

^.,  a  horse  contractor,  lets  out  a 
cart-horse  on  hire  to  N,  &  Co., 
who  have  it  in  their  possession 
more  than  a  twelve-month,  and 
then  become  bankrupt: — Held, 
that  it  does  not  pass  to  their  as- 
signees, as  being  in  their  reputed 
ownership.  On  a  petition  by  the 
owner  for  the  re-delivery  of  the 
horse,  and  a  vkd  voce  examination 
of  witnesses,  the  bankrupt  is  an 
incompetent  witness.  Ex  parte 
Wiggins.  %  Dea.  &  Ch.  269.  5.  C. 
1  Mont.  &  B.  168. 

An  equitable  mortgagee  of  two  poli- 
cies of  assurance,  which  the  bank- 
rupt had  effected  on  his  own  life, 
writes  to  the  insurance  o£Sce,  say- 
ing, '<  I  am  holder  of  the  under- 
mentioned policies,"  stating  the 
particulars  of  the  policies  in  ques- 
tion, and  inquiring  what  sum  the 
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oflSoe  would  give,  if  they  were 
delivered  up  to  be  cancelled: — 
Held,  that  this  was  a  sufficient 
notice  to  the  oflSce  of  a  change  of 
ownership.  Ex  parte  Strighi.  % 
Dea.  &  Ch.  814.  See  Ex  parte 
Temgrnm,  1  M.  &  B.  67. 

A  ship-owner  assigned  to  B,  the 
freight  earned  and  to  be  earned 
by  one  of  his  ships,  and  after- 
wards chartered  her  to  C.  for  a 
voyage  to  S.  The  outward  freight 
was  paid  to  A.  before  the  ship 
sailed.  The  charter-party  after- 
wards was  delivered  to  B.,  by  A,*s 
direction,  and  B,  gave  notice  of 
the  assignment  to  C  Afterwards, 
but  before  the  ship  returned.  A, 
became  bankrupt:  —  Held,  that 
the  homeward  freight  was  not  in 
A,'b  order  and  disposition  at  his 
bankruptcy;  and,  therefore,  that 
B.  was  entitled  to  it.  Douglas  v. 
RuueUtlSSl.    4  Sim.  524. 

/•  S,  became  possessed  (in  trust,  as 
executor  of  his  deceased  father^) 
of  certain  shares  in  the  joint  stock 
of  the  Lead  Smelting  Compmy. 
The  only  evidence  of  a  party's 
interest  in  ihe  stock  of  this  com- 
pany is  a  book,  in  which  are  entered 
all  transfers  of  shares.  In  this 
book  there  was  an  entry  signed 
by  /•  S,  purporting  to  be  a  trans- 
fer of  the  shares  in  question,  from 
himself  as  executor,  to  himself  in 
bis  individual  character.  Where 
the  transfer  is  made  in  pursuance 
bf  a  bandfde  sale  for  a  money  con- 


sideration, the  words,  **mSL  and 
assign"  were  used;  but  in  this 
instance  those  words  weee  erased. 
On  the  fiuthof  his  apparent  owner- 
ship of  these  shares,/.  S.  acted  asa 
director  of  the  company,  and  re- 
ceived the  dividends  to  his  own  use 
up  to  the  time  of  his  bankruptcy; 
and,  on  passing  his  aooounta  under 
the  commission,  be  treated  the 
shares  as  his  own  property.  Upon 
an  issue  directed  to  try  the  li^t 
to  these  shares,  between  /.  S, 
and  another,  as  executors  oi  the 
proprietor,  and  the  assig- 


nees of  /.  S.,  it  was  left  to  the 
jury  to  say,  whether  or  not  the 
shares  were,  at  the  time  of  the 
bankruptcy,  in  the  poMesskm, 
order,  or  disposition  of  the  bank- 
rupt, with  the  consent  and  petnis- 
sion  of  the  true  owner.  The  jury 
having  found  for  the  plainttfia,  the 
Court  refused  to  disturb  the  ver- 
dict. Cooper  V.  De  ToiUL  2 
Moore  &  Scott,  714« 


Where  a  debt  is  assigned.  Unless  no- 
dce  be  given  to  the  debtor,  the 
assignor  must  be  considered  as 
continuing  (within  the  purview  of 
the  bankrupt  acts)  to  have  the 
order  and  disposition  of  the  debt, 
until  notice  to  the  debtor  of  the 
assignment. 

So,  where  one  of  two  joint  creditors 
releases  his  interest  to  his  compa- 
nion. Dean  v.  Jama*  1  Nevile 
&  Mann.  392, 
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The  fmrnitttTe  of  a  ooal  mine  is  pro* 
pertyi  of  wUch  the  party  who 
wtNrki  the  mine  b  the  reputed 
owner,  and  which  npon  hia  bank- 
ruptcy will  vest  in  the  asiignees, 
under  6  Oeo.  4.  e.  16.  s.  72. 
CoanAs  v.  Beaumont.  2  Neviie  & 
Mann.  £35. 

The  aMignment  of  a  policy  of  insur- 
ance without  notice  to  the  office, 
does  not  prevent  the  operation  of 
the  clause  of  reputed  ownership. 
Ex  parte  Tennyionf  18S2.  1  Mont. 
&  B.  67. 

Ln  took  a  lease  of  a  mill  and  iron 
forge,  and  bought  the  fixed  and 
moveaUe  implements  &c.,  but  it 
was  agreed  that  they  should  be 
delifered  up  at  the  end  or  other 
determination  of  the  term,  at  a 
valuation,  if  the  lessors  should 
give  fifteen  months'  notice  of  their 
desire  to  have  them;  L.  after- 
wards conveyed  all  his  interest  in 
the  premises,  implements  &c.>  to 
a  creditor  in  trust,  if  defiiult  should 
be  made  by  L,  in  paying  certain 
instalments,  to  enter  upon  and 
sell  the  same,  and  satisfy  himself 
out  of  the  proceeds,  re-assigning 
the  residue;  and  if  the  lessor 
should  require  a  re-sale  of  the 
implements  ftci  the  proceeds  of 
such  re-sale  were  to  go  in  dis- 
charge of  the  debt,  if  unsatisfied. 
£•  made  defitult  and  subsequently 
beeane  bankrupt,  after  which, 
tod  during  the  term,  die  creator 


who  had  not  befi>re  interfered  en- 
tered upon  the  property  :*--Held, 
on  trespass  brought  by  the  as- 
signees, that  Z.  had  at  the  time  of 
his  bankruptcy  the  reputed  owner- 
ship of  the  moveable  goods,  but 
not  of  the  fixtures.  Clark  v. 
Cromuham^  18d£.  3  Bam.  & 
Adol.  804. 

A  tenant  in  fee  of  a  cotton  mill,  in 
which  there  was  a  steam-engine, 
boilers,  &c.  mortgaged  the  mill^ 
engine,  boilers^  &c.  to  B.,  but  re- 
mained in  possession  until  his 
bankruptcy.  The  entablature  pkte 
of  the  engine,  which,  however, 
formed  no  part  of  the  working  ap- 
paratus, was  fixed  to  the  freehold 
of  the  mill,  every  other  part  of  the 
engine  was  secured  by  bolts  and 
screws,  and  might  be  removed 
without  injury  to  the  building :— • 
Held,  that  the  steam«engine  was 
not  in  the  order  and  disposition  of 
A.  at  his  bankruptcy.  Hubbard  v. 
Bagskaw,  1831.    4  Sim.  326. 

Machinery  afllxed  to  the  fireehold  of 
iron-works,  is  not  considered  to  be 
within  the  order  and  disposition  of 
the  bankrupt  trader,  where,  by  the 
custom  of  the  country,  when  iron- 
works are  let,  such  articles  are 
furnished  by  and  continue  to  be 
the  property  of  the  lessor.  Huf- 
fordr.  Bishop,  1829.  5  Russ.  346. 

A  lease  was  granted  to  JV,f  who 
afterwards  committed  an  act  of 
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bankruptcy,  and  then  executed  a 
deed,  stating  that  his  name  bad 
been  used  in  the  lease  in  trust 
for  R.f  and  declaring  the  trust 
accordingly:  a  bill  was  filed 
on  behalf  of  the  creditors  of  W» 
under  the  commission,  claiming 
the  lease  as  part  of  his  estate ;  and 
the  Court  directed  an  issue  to  try 
whether  FF.'s  name  was  used  in 
the  lease  as  a  trustee  for  R.: — 
Held,  that  the  issue  was  properly 
directed.  The  jury  having  found 
a  verdict  in  the  affirmative: — 
Held,  also,  that  the  dedaraticm  of 
trust  was  valid,  though  executed 
after  bankruptcy,  and  that  the 
lease  did  not  pass  to  fV.*s  assignees. 
Gardner  v.  jRoxk,  181^8.  5  Russ. 
258. 

RESTITUTION  OF  PROPERTY. 

On  a  summary  application  against 
the  assignees  for  delivery  up  of 
goods,  seized  by  them  as  the  pro- 
perty of  the  bankrupt  under  the 
fiat,  out  of  the  hands  of  tlie  peti- 
tioner (a  stranger  to  the  bank- 
ruptcy) who  claimed  the  goods  as 
his,  but  who,  together  with  the 
bankrupt,  had  been  indicted  for  a 
conspiracy  in  secretly  and  frau- 
dulently removing  the  goods,  which 
indictment  was  still  pending: — 
The  Court  refused  to  decide  on  the 
petition  till  after  the  trial,  on  the 
ground  that  it  would  tend  to  dis- 
close the  assignees'  evidence  in 
support  of  the  indictment.  Ex 
parte  Heath.  It  Dea.  &  Cli.  140. 
S.  C.  1  M.  &  B.  169. 


The  Court  will  not  interfere,  by  or- 
dering the  messenger  to  withdraw 
from  the  possession  of  goods  which 
he  has  seised  under  the  bankruptcy 
in  any  case  of  reputed  ownership. 
Ex  parte  Harling.  iS  Dea.  &  Cb. 
389. 

* 

A  summary  application  being  made 
against  three  attomies^  jointly,  to 
pay  over  to  the  assignees  a  sum 
of  money  which  they  had  received 
as  the  bankrupt's  soh'citors  under 
an  order  of  the  Court  of  Chan- 
cery,— Held,  not  sustainable,  as 
they  were  not  all  collectively  at- 
tornies  of  this  Court.  Qvartt 
whether  such  an  order  would  have 
been  made,  if  they  had  been  all 
attomies  of  this  Court.  Ex  parte 
Hkks,  1833.  2  Dea.  &  Ch.  578. 
S.  C.  1  Mont.  &  B.  %56. 

REVOCATION  OF  AUTHO- 
RITY. 

Where  a  creditor  addresses  a  written 
request  to  assignees,  in  general 
terms,  to  pay  "  the  dividends  made 
on  the  bankrupt's  estate"  to  J,  B^ 
the  assignees  are  justified  in  pay* 
ing  subsequent  dividends  to  A,  B. 
until  they  have  notice  from  tbe 
creditor  that  he  has  revoked  A.  B's 
authority.  Ex  parte  Bright,  i 
Dea.  &  Chit.  8. 

SALARY  OF  SERVANTS,  &c. 

If  a  derk  and  foreman  is  engaged  at 
a  weekly  salary,  and  to  have  two 
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suits  of  dothes  per  aimiiin»  it  is  a 
yearly  hiring  within  section  48  of 
6  Geo.  4.  c.  16.  The  words  <<six 
months/*  in  sect  48,  mean  '*six 
lunar  months."  Ex  parte  Hum- 
phreyst  1883.    1  Mont  &  B.  418. 

The  provision  as  to  servants  is  not 
confined  to  trade  clerks.  Ex 
parte  Gough,  1883.  1  Mont.  & 
B.417. 

The  proviso  as  to  servants  extends 
only  to  yearly  servants.  Ex  parte 
Skinner,  1833.     1  Mont  &  B.  417. 

SALE. 
See  also  Conduct  of  Sale. 

A  petition  for  the  sale  of  property^ 
in  respect  of  which  the  creditor 
holds  a  legal  security,  will  be  dis- 
missed with  costs.  Ex  parte  Moore, 
2  Dea.  &  Ch.  7. 

This  Court  has  jurisdiction  to  order 
sale  of  estate  legally  mortgaged, 
on  application  of  mortgagee,  giv- 
ing him  leave  to  bid.  Ex  parte 
Bacon.    %  Dea.  &  Chit  181. 

Although  an  equitable  mortgagee 
may  waive  his  privilege  to  bid, 
the  assignees  must  still  have  the 
conduct  of  the  sale.  Ex  parte 
Smith.    %  Dea.  &  Chit  60. 

The  petitioner,  an  equitable  mort- 
gagee of  leasehold  property,  ob- 
tained an  order  for  a  sale,  at  which 


950L  was  bid  for  the  mortgaged 
premises^  but  they  were  bought  in 
by  direction  of  the  assignees.  The 
petitioner  afterwards  applied  to 
the  Commissioners  for  another  sale, 
but  the  order  they  made  being  un- 
satisfactory to  him,  as  to  the  time 
of  sale,  he  refused  to  accept  it; 
and  the  assignees  afterwards  ob- 
tained another  order,  when  the 
highest  bidding  was  only  6501. : — 
Held,  that  the  petitioner,  by  apply- 
ing for  a  second  sale,  waived  any 
claim  against  the  assignees  for  the 
difference  in  the  amount  of  the 
biddings,  at  the  first  and  second 
sale;  but  that  he  was  entitled  to 
be  indemnified  from  the  ground- 
rent,  and  all  expenses  incurred 
since  the  first  sale.  Ex  parte  Bal" 
dock.    2  Dea.  &  Chit.  60. 

Where  an  equitable  mortgagee  is 
also  an  assignee,  a  solicitor  will 
be  appointed  to  take  the  account, 
and  conduct  the  sale.  Ex  parte 
Lees.    Z  Dea.  &  Chit.  360. 

An  application  of  the  assignees  to 
postpone  the  sale  of  mortgaged 
property,  refused,  where  the  mort- 
gagee objects  to  such  postpone- 
ment Ex  parte  Belcher^  1883.  2 
Dea.  &  Chit  587. 

» 
The  Court  will  make  no  order,  oil  a 

petition  of  the  assignees,  to  sell 
any  portion  of  the  bankrupt's  pro- 
perty by  private  contract,  it  being 
a  matter  in  which  they  must  use 
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their  own  discretion.     Ex  parte 
Hwly,  18aa.   %  Dea.  &  Chit.  6^1. 

If  a  petitioning  creditor  is  assignee 
and  equitable  mortgagee,  the  peti- 
tion for  a  sale  must  be  served  on 
the  bankrupt  and  a  creditor.  Rt 
Parker,  1839.    1  Mont.  &  B.  894. 

In  an  action  at  the  suit  of  the  king, 
against  an  auctioneer,  upon  the 
bond  given  to  make  returns  of 
sales  by  auction,  held  upon  de- 
murrer to  the  surrejoinder,  that 
an  estate  which  has  been  mort- 
gaged by  a  person'  who  has  be- 
come bankrupt,  and  is  pold  by 
auction  by  direction  of  the  as- 
signees, and  with  the  concurrence 
of  trustees  appointed  to  sell  the 
estates  to  discharge  incumbrances, 
&c.  or  with  the  consent  of  the 
mortgagees,  is,  by  the  stat.  6  Geo, 
4.  c.  16.  s.  98.,  exempt  from  the 
auction  duty.  Att,  Qen,  v.  FFin- 
sUmUy,  1881.    5  BU.  N.  S.  180. 

SCANDAL* 

When  affidavits  are  referred  to  the 
registrar  for  scandal,  and  one  of 
the  parties  means  to  except  to  his 
report,  the  exceptions  must  be 
taken  immediately  the  registrar 
certifies,  ^x  parte  Williamson. 
%  Dea»  &  Chit.  88^. 


A  reference  for  scandal  in  an  affi- 
davit will  be  granted,  even  after 
the  petition  has  been  heard,  but 
not  a  tefierence  for  impertinence. 


Ex  parte  WiUtamtan.    It  Dea.  & 
Chit.  414. 

Upon  an  affidavit  being  taken  off  the 
file  ftnr  seandal,  the  sdieitor  who 
filed  it  is  liable  for  all  coats  and 
expenses  as  between  solicitor  and 
dient.  Ea  parte  Wake,  1883.  1 
Mont  9t  B.  %59. 

SCOTCH  BANKRUPTCY, 

The  adjudication  under  the  Scotch 
bankrupt  act,  54  Geo,  8.  c.  187.9 
operates  as  diligence  for  the  ere* 
ditors  of  the  ancestor,  so  that  it  is 
unnecessary  for  them  to  take  any 
proceeding  under  the  statute  of 
1661,  to  give  them  a  preference 
over  the  creditors  of  the  bankrupt 
heir.  Beimett  v.  M*LachlaH,  1829. 
4  Bli.  N.  S.  5ft9. 

SECOND  OR  THIRD  COM* 
MISSION. 

It  is  no  objection  to  the  proof  of  a 
debt  under  a  third  commisaiooy 
that  the  creditor  might  have  proved 
it  nnder  the  second  oommissiony 
tinder  which  the  bankrupt  haa  ob- 
tained his  certificate,  if  the  bank- 
rupt has  not  paid  1 5s,  in  the 
powid  under  the  second  commis- 
sion. Ex  parte  Moriey.  %  Dea. 
&  Chit.  48. 

The  statute  6  Geo,  4.  e.  16.  s.  \tl., 
which  vests  in  assignees  the  fu- 
ture effects  of  a  bankrupt,  who  had 
befiire  been  bankrupt,  or  taken 
the  benefit  of  an  in8<rfvent  act. 
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and  has  not  paid  15«.  in  the  pound 
under  t^  subsequent  eonuniaaion, 
does  not  apply  to  a  bankrupt  who 
bad  obtained  hia  certificate  under 
such  aubaequent  eonuniaaiony  be- 
fore that  statute  passed;  and 
there&re^  where  A»f  after  being 
disehaiged  under  an  insolvent  act, 
bad  a  commisaion  of  bankrupt 
issued  against  him,  and  obtained 
his  certificate  before  the  passing 
of  6  Qeo,  4.  c.  1 G.,  but  did  not  pay 
I5s,  in  the  pounds  and  he  was 
afterwards  sued  on  a  bond  exe- 
cuted before  his  discharge  under 
the  insolvent  act,  but  not  inserted 
in  his  schedule: — Held,  that  his 
certificate  did  not  bar  the  action. 
Carew  y.  Edwards^  18d£.  4  Bam. 
&  Adol.  S51. 

■ 

SeffMe,  That  sec.  127  extends  to 
cases  where  the  former  bank- 
ruptcy and  certificate  were  ante- 
rior to  the  statute :— Held,  that 
that  section,  where  applicable, 
does  not  entitle  a  creditor  to  pro- 
ceed against  the  bankrupt  after  a 
second  certificate  for  a  debt  which 
he  might  have  proved  under  the 
commission.  Robertson  v.  ScorCf 
ISS2.    3  Bam.  &  AdoL  338. 

By  section  127,  if  he  has  been  bank- 
rupt before  and  does  not  pay  IBs. 
in  the  pound  under  the  second 
commission,  his  person  only  is 
protected  by  the  certificate^  and 
his  future  effects  vest  in  the  as- 


signees. Xoifrimm  v.  Sooref  1832. 
3  Bam.  &  AdoL  338. 

A  second  oommisaioii  of  bankrupt, 
pending  a  first,  is  void,  and  no 
rights  pass  to  the  assignees  under 
it.  Nelson  v.  CkerrUl*  1  Moore 
8c  Scott,  452. 

SECURITY, 

Where  the  consignee  transfers  bills 
of  lading  to  a  creditor,  as  a  secu- 
rity for  his  debt,  and  the  con- 
signor stops  the  goods  in  transitu, 
the  creditor  may  issue  a  fiat 
against  the  consignee  on  his  ori- 
ginal debts.  Ex  parte  AshUm. 
2  Dea.  &  Chit.  5» 

Court  will  not,  under  any  circum- 
stances, before  hearing*  order 
bankrupt  to  give  security  for 
costs.  Motion  for  it  refused  with 
costs,  to  be  set  off  against  those 
due  firom  bankrupt.  Ex  parte 
Munk.    2  Dea.  &  Chit.  120. 

SEPARATE  ESTATE. 
See  Joint  awd  Sspabate  CasDiTOfts* 

A  testator  indebted  on  bond  devises 
his  real  estate  to  the  bankrupt 
and  two  other  trustees,  for  pay- 
ment of  his  debts.  The  bond  cre- 
ditor, after  the  testator's  death, 
brings  an  action  against  the  bank- 
rupt and  the  other  devisees, 
and  recovers  a  joint  judgment 
against  them:  —  Held,  that  he 
could  not  prove  undet  the  sepa- 
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rate  commiflaion  against  the  bank- 
rupt, even  for  the  purpose  of 
voting  in  the  choice  of  assignees. 
Ex  forte  Pearte.  2  Dea.  &  Chit 
451. 

SERVICE. 
See  also  Petition. 

Substituted  service  of  petition  on 
respondents'  solicitors.  Ex  parte 
Cox.    £Dea.&  Chit  191. 

Special  order  made  for  the  service 
of  a  petition  to  annul  a  fiat,  where 
the  party  is  not  to  be  met  with. 
In  re  Sell.    2  Dea.  &  Chit  SS3. 

Special  service  of  a  petition  to  annul 
a  fiat  directed,  where  the  petition- 
ing creditor  is  not  to  be  met  with. 
Ex  parte  Peppm.  %  Dea.  &  Chit. 
361. 

SET-OFF. 

Court  will  not,  under  any  circum- 
stances, before  hearing,  order 
bankrupt  to  give  security  for 
costs.  Motion  for  it  refused  with 
costs,  to  be  set  off  against  those 
due  from  bankrupt.  Ex  parte 
Munk.    2  Dea.  &  Ctiit  120. 

Bhf  a  creditor  of  A,t  employs  A,  to 
repair  a  carriage,  undertaking  to 
.  pay  ready  money  for  the  repairs ; 
B,  cannot,  upon  offering  to  set  off 
an  adequate  portion  of  the  debt,  re- 
quire the  re-delivery  of  the  carriage, 
without  payment  of  the  repairs. 


And  if  A,  become  bankrupt  either 
before  or  after  the  completion  of 
the  repairs,  his  assignees  may  refuse 
to  deliver  up  the  carriage,  until 
payment  of  the  amount  of  the  re- 
pairs; it  not  being,  for  this  pur- 
pose, a  case  of  mutual  credit 
Clarke  v.  Fell.  1  Nevile  &  Mann. 
244.    S.  C.  4  Barn.  &  Adol.  404. 

A  tradesman  undertook  to  do  work 
upon  an  article  delivered  to  him 
for  a  person  to  whom  be  was  in- 
debted, and  it  was  agreed  that  the 
work  should  be  paid  for  in  ready 
money.  He  afterwards  became 
bankrupt :  —  Held,  that  the  act 
6  Geo.  4.  c.  16.  s.  50.  (which  pro- 
vides for  the  setting  off  of  cross- 
demands  where  there  has  been 
mutual  credit  between  the  bank- 
rupt and  a  party  claiming  on  his 
estate,)  did  not  in  this  case  render 
the  assignees  liable  in  trover  for 
refusing  to  deliver  such  article  to 
the  creditor  on  his  offering  to  set  off 
the  price  of  the  work  against  his 
own  demand.  Clarke  v.  Fell,  1 833. 
4  Barn.  &  Adol.  404. 

A.  and  B.  entered  into  partnership  as 
brewers.  A,  bringing  in,  as  his  share 
of  the  capital,  a  brewhouse  and 
other  premises,  which  were  subject 
to  mor^ages  for  debts  due  by  him. 
A.  retired  from  the  business,  which 
was  continued  by  B.  alone,  who 
agreed  to  take  the  brewhouse,  &c 
at  a  valuation,  but  the  amount  was 
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not  to  be  paid  till  the  mortgages 
were  satisfied.  B,  becomes  bank- 
rupt, and  the  mortgage  debts  re- 
maining unpaid,  his  assignees,  be- 
fore any  proof  made  in  respect  of 
A*8  debt,  paid  off  the  mortgages : 
— Held,  that  the  assignees  were 
entitled  to  deduct  the  sums  paid 
by  them  from  the  dividends  on  the 
sum  which  was  due  to  A,  from  B. 
at  the  time  of  his  bankruptcy. 
Rofwe  V.  Andenan^  1831.  4  Sim. 
267. 

SHERIFF. 

See  also  Indemnity. 
Goods  were  seized  and  sold  under 
^Ji.fa,  by  a  chiefbailiif  of  a  fran- 
chise, having  sole  execution  of 
writs  therein,  after  an  act  of  bank- 
ruptcy committed  by  the  defend- 
ant^ but  without  knowledge  thereof, 
and  before  the  commission  issued ; 
Held,  that  trover  would  lie  by  the 
assignees  against  the  chief  bailiff, 
as  the  property  in  the  goods  vested 
in  them  by  relation  to  the  act  of 
bankruptcy.  Hutton  v.  Balme^  (in 
error)  2  Tyr.  620 ;  reversing  Balme 
v.  Hutton,  Id.  17.  S,  C.  3  Moore 
&S.  1.     1  Cromp.  &M.262. 

Where,  in  a  case  of  a  claim  by  as- 
signees to  goods  taken  by  a  sheriff 
under  an  execution,  a  sheriff  ob- 
tains the  benefit  of  the  Interplead- 
ing Act,  1  &  2  ff.  4.  c.  58.  s.  6., 
by  a  rule  calling  on  the  plaintiffs  in 
the  action  and  the  assignees  to 
appear  and  maintain  or  relinquish 
their  claims  thereto,  sembUf  the 
costs  of  necessary  possession  by 


the  sheriff  will  not  be  allowed,  but 
he  will  be  suffered  to  withdraw 
from  possession  if  the  plaintiffs  do 
not  appear  to  the  rule. 
Qtf.  If  the  Court  has  power  to 
award  such  costs,  FieU  v.  Cope. 
%  Tyrw.  458. 

The  sheriff  sold  goods  under  a^m 
facias,  after  a  secret  act  of  bank- 
ruptcy committed  by  the  debtor, 
and,  after  notice  of  the  act  of 
bankruptcy,  paid  over  the  prooeeda 
to  the  execution  creditor,  under 
an  indemnity : —Held,  that  the 
assignee  might  recover  the  amount 
from  the  sheriff  in  an  action  for 
money  had  and  received.  Young 
V.  Marshall.  1  Moore  &  Scott, 
140.  S.  C.  8  Bing.  48.  See  tkis 
case  in  another  stage,  %  Dea.  & 
Chit.  589. 

The  sheriff  seized  goods  under  a 
writ  of/,  fa.  on  the  16tli  June, 
and  remained  in  possession,  taking 
no  steps  to  effect  a  sale,  though 
urged  so  to  do  by  the  plaintiff's 
attorney.  On  the  5th  of  October 
a  commission  of  bankrupt  was  sued 
outagainstthedebtor,  and  the  goods 
were  delivered  up  by  the  sheriff 
to  the  assignees  under  an  indem- 
nity, and  nvUa  bona  returned  to  the 
fi.  fa,  Quaere,  whether,  under  these 
circumstances,  the  sheriff  is  not 
liable  to  an  action  on  the  case  at 
the  suit  of  the  execution  creditor, 
for  the  loss  of  the  fruits  of  his 
judgment.  Aireton  v.  Doris*  3 
Moore  &  S.  188. 
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The  aheriff  it  liable  to  an  action  for 

not  aellinir  under  a  £,  fa.  with 

reaaonable  expedition.     S.C.  9 
Bing.  740. 

A  aheriff  ii  liable  in  trover  for 
having  aold,  after  notice  of  assign- 
roent  to  the  provisional  assignee, 
the  goods  of  an  insolvent  taken  in 
execution  under  a  judgment  or  oog- 
noviti  after  the  oonunenoement  of 
the  insolvent's  imprisonmenty  but 
before  the  assignment  to  the  pro- 
visional assignee.  Qtaou  v.  Cocp- 
ham.    10  Bing.  5. 

Under  n  /.  ^k  upon  a  judgment 
founded  on  a  warrant  of  attorney, 
the  sheriff  seiaed  at  eleven  o'clock 
of  the  Idth  of  August;  a  commis- 
sion of  bankrupt  issued  against  the 
debtor  at  a  later  hour  of  the  ISth 
of  October  in  the  same  year.  The 
sale  took  place  subsequently  to  the 
issuing  of  the  commission : — Held, 
1st,  That  the  seizure  was  a  *'  levy- 
ing" within  6  Gto.  4.  c,  16.  s.  81. 
JBdly.  That  more  than  two  months 
had  elapsed  between  the  seizure 
and  the  issuing  of  the  commission. 
Sdly.  That  the  execution  was  not 
within  the  108th  section.  Godson 
V.  Sanctuary,  1  Nev.  &  Man.  52. 
S.  C.  4  B.  &  Adol.  t5$. 

SHIP. 

By  the  Register  Act,  6  Geo,  4.  c. 
110.  8.  89.  the  officers  of  Customs 
are  directed  not  to  register  bills  of 
sale  of  ships,  which  at  the  time 


they  are   mortgaged  axe  abssnt 
fiom  port,  till  thirty  days  have 
elapsed  from  dieir  arrival  in  port. 
Two  ships,  and  16-64th  parts  or 
shares  of  a  third,  were  mortgaged 
while  at  sea  by  bill  of  sale  to'W, 
and  Co.,  which  bill  of  sale  was  re- 
gistered by  the  officers  of  Customs 
of  the  port  to  which  they  belonged, 
before  their  return  to]  port    One 
ship  afterwards  letnmed,  but  no 
indorsement  of  the  bill  of  sale  wss 
made  on  her  certificate  of  registry. 
After  being  insured,   she    safled 
again  within  thirty  days  on  another 
voyage,  in  which  she  was  lost   By 
a  bill  of  sale  of  a  subsequent  date, 
(to  which  W.  and  Co.  were  parties,) 
after  reciting  the  prior  mortgage  to 
them,  the  same  mortgagor  assigned 
to  /•  and  Co.  the  same  ships  and 
shares,  with  the  policies  efiected 
on  two  of  them,  and  the  sum  pay- 
able by  certain  charterers  for  the 
hire  of  the  third,  with  all  his  equity 
of  redemption  in  the  said  ships, 
fieighti  monieSj  and  premises,  sub- 
ject to  the  prior  mortgi^  to  W. 
and  Co.,  and  to  their  power  of 
sale.    This  bill  of  sale  was  sbo 
registered  before  the  return  of  any 
of  the  sUps  to  port    The  mort* 
gagor  became  bankrupt    Two  of 
the  ahips  retuned*  and  their  cer- 
tificates of  registry  were  duly  in- 
dorsed within  thirty  days,  with  the 
two  bills  of  sale  in  the  order  of 
their  dates: — ^Held,  that  the  se- 
oood  bill  of  sale  was  valid  under 
6   Oeo.  4.  c  110.  as.  81  &  87. 
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against  the  atsigneea  of  the  bank-  |'  Order  made  on  the  solicitor  to  de* 

liver  up  the  proceedings,  and  pay 
oyer  monies  to  the  assignees.  Ex 
parte  Hudmm,  1899.  9  Dea.  & 
Ch.  507. 


rupt  as  to  the  interests  in  the 
ships  which  it  purported  to  assign 
to  mortgageesi  notwithstanding  the 
mortgagor's  bankruptcy  occurred 
before  the  lapse  of  thirty  days  after 
the  ship  arrived  in  port.  So  also 
as  to  the  policies  of  in8uranoe»  and 
monies  due  on  the  charter-party. 
Ex  parte  Jonei.  2  Tyr.  671.  6'.C. 
%  Cromp.  &  J.  513. 

SOLICITOR  AND  SOLICITOR 
AND  CLIENT. 

Official  assignee  cannot,  under  1  fr  2 
mii,  4.  c.  56.  s.  22.,  take  bank- 
rupt's money  out  of  the  hands  of  a 
solicitor  without  discharging  his 
lien.  Ex  parte  Bawden.  2  Dea. 
&  Ch.  182. 

Where  «n  order  made  in  bankruptcy 
reserves  further  directions  and 
costs,  a  subsequent  application  to 
the  Court,  as  to  the  costs  merely, 
may  be  entertained  by  motion;  but 
if  it  is  by  way  of  further  direc- 
tions, it  must  be  by  petition.  The 
sdieitor  for  the  respondents  ought 
to  have  notice  of  such  an  applica- 
tion, as  well  as  the  respondents 
themselves.  Ea  parte  ShadboU. 
2  Dea.  &  Ch.  286. 


Although  the  solicitor's  bill  has  been 
paid,  ]r«t  it  will  be  ordered  to  be 
taxedi  on  application  of  the  as- 
signees, without  any  special  rea- 
son being  assigned  for  the  taxation. 
Eaparh  Pkkmag.  2  Dea.  ft  Ch. 
887. 


If  a  solicitor  refuses  to  deliver  the 
proceedings  to  the  assignee,  the 
order  is  of  course  with  costs.  Ex 
parte  Crowe^  1882.  1  Mont  ft  B. 
90. 

A  summary  application  being  made 
against  three  attomies,  jointly,  to 
pay  over  to  the  assignees  a  smn  of 
money  which  they  had  received  as 
the  bankrupt's  soUoiton  under  an 
order  of  the  Court  of  Chancery : 
HeU,  not  sustainable,  aa  they  were 
not  all  oolkctively  attomies  of  this 
comrt.  Qwerr,  whether  such  an 
order  would  have  been  made,  if 
they  had  been  all  attomies  of  this 
court.  £a  parte  Hkh^  1888. 
2  Dea.  &  Chit.  578.  S.  C.  1  M. 
ft  a  256. 

The  solicitor  for  the  petitioning  credi- 
tor, on  the  commission  being  super- 
seded, writes  to  the  bankrupt,  *'  I 
am  ready  and  hereby  ofier  to  allow 
and  pay  the  costs"  incurred  by  the 
bankrupt  in  petitioning  for  the 
supersedeas : — Held,  that  the  soli- 
citor was  personally  liable  on  this 
undertaking,  and  that  the  bank- 
rupt might  petition  for  an  order  on 
the  solicitor  to  pay  the  costs,  not- 
withstanding a  subsequent  com- 
missi<m  had  issued  against  him, 
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under  which  he  had  not  obtained 
his  certificate;  hia  assignees  dis- 
claiming all  interest  in  the  matter. 
Ex  parte  BentUy,  ISSS.  2  Dea.  & 
Chit.  578. 

The  defendant,  a  solicitor  for  the 
London  creditors  of  a  country 
bankrupt,  wrote  a  letter  to  the  so- 
licitor for  the  country  creditors, 
stating,  "  I  am  wUling,  on  behalf  of 
the  London  creditors,  to  bear  two- 
thirds  of  tlie  expense  of  Messrs. 
B,  and  fi.,  or  such  barrister  as 
you  may  think  fit,  for  resisting 
JT.'s  proof  under  the  commission, 
and  investigating  the  accounts  of 
the  assignees  at  the  meeting  on  the 
18th  instant;  and  I  do  hereby 
undertake  to  bear  and  pay,  on  be- 
half of  the  creditors,  two-thirds 
of  the  expenses  incident  thereto 
accordingly."  Another  meeting 
having  been  appointed,  the  de- 
fendant declared  he  had  no  objec- 
tion to  bear,  as  before,  the  propor- 
tion  of  the  expense  of  a  barrister. 
Five  meetings  in  all  took  place  for 
the  first-named  object:  —  Held, 
that  the  defendant  was  personally 
liable  to  pay  two-thirds  of  the  ex- 
penses of  all  the  meetings.  Hall 
V.  AikunU    8  Tyrw.  420. 

An  attorney,  who  receives  a  deed 
from  his  client,  and  is  compelled 
to  produce  it  by  Commissioners  of 
bankrupt,  and  afterwards  receives 
it  back  from  them  under  an  under- 
taking to  produce  it  again,  if  re- 


quired, may  nevertheless  refuse  to 
produce  it  in  an  action  brought  by 
the  assignees  of  the  bankrupt, 
under  whose  commission  he  was 
compelled  to  produce  it.  Niioa 
V.  Mayah.    %  Mood.  &  M.  76. 

In  an  action  on  an  attorney's  bill  by 
the  assignees  of  the  attorney,  who 
had  become  bankrupt^  an  order  for 
taxing  the  bill  was  obtained,  on  an 
undertaking  to  pay  the  amount 
taxed,  with  the  costs  of  the  action, 
more  than  one-sixth  of  the  bill 
having  been  disallowed: — ^Held, 
that  the  costs  of  taxation  could  not 
be  allowed  to  the  plaintiff  as  costs 
in  the  action.  Featkenionlunigk  v, 
Bjcen,    1  Crorap.  &  M.  495. 

Costs  against  solicitor  for  improper 
petition.  ExparteWUUamson^lM^. 
1  Mont.  &  B.  266. 

Upon  an  aflSdavit  being  taken  off  the 
file  for  scandal,  the  solicitor  who 
filed  it  is  liable  for  all  costs  and 
expenses  as  between  solicitor  and 
client.  Ex  parte  Wahe^  183^.  1 
Mont.  &  B.  259. 

SPECIAL  CASE. 

It  is  not  discretionary  in  the  Court 
of  Review  to  grant  a  special  case, 
where  a  party  is  entitled  to  appeal ; 
but  he  has  a  right  to  it,  if  his  facts 
are  properly  stated.  Ex  parte  Hm- 
ton.    2  Dea.  &  Chit.  407. 

It  is  reported  to  have  been  said  by 
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Lord  Brougham  tliat  the  Judges,  of 
the  Court  of  Review  ought  not 
to  exercise  a  discretion  as  to  the 
suitor's  right  to  appeal.  {Ex  parte 
Cwmmgham.  1  Mont.  &  B,  !S85.) 
But  in  Ex  parte  Hawleyt  22A 
November  1833,  (pott,  3  Dea.  8c 
Chit,)  Sir  G.  Roie  said  that  he 
conceived  the  above  report  to  be 
incorrect ;  and  at  all  events  he 
could  not  subscribe  to  such  a 
doctrine:  and  the  other  judges 
l!oncurred  in  the  observation. 

STAMP.       • 

A  joint  and  several  promissory  note 
was  made  by  several  parties  con- 
cerned in  a  joint  undertaking,  for 
the  purpose  of  securing  the  repay- 
ment of  a  loan  of  money ;  and  one 
of  the  parties  signs  it  some  days 
after  the  party  who  borrowed  the 
money : — Held,  that  the  note  did 
not  require  an  additional  stamp,  if 
the  last  signature  was  put  before 
the  money  was  advanced,  or  if  the 
party  last  signing  had  promised  to 
sign  the  note  before  the  advance 
of  the  money,  notwithstanding  it 
might  not  have  been  signed  till 
afterwards.  Ex  parU  Wkitc*  2 
Dea,  &  Chit.  334. 

STATUTE  OF  LIMITATIONS. 

If  an  application  for  payment  of  a 
dividend  is  not  made  until  after  the 
statute  of  limitations  has  run,  Q. 
if  not  kpsed.  Ex  parte  Brwger^ 
1833.    I  Mont.  &  B,  415. 

VOL,  II. 


STATUTE,  CONSTRUCTION 

OF. 

A,  covenants  to  pay  annuity  in  de- 
fault of  B*i  A,  becomes  bankrupt 
before  any  default ;  the  annuitant 
cannot  prove  against  A'b  estate, 
he  not  having  contracted  a  debt 
until  the  de&ult  made  either  under 
the  54th  or  56th  clauses  of  6  Geo. 
4.  Ex  parte  Tkompion*  ft  Dea. 
&  Chit.  126.  S.  C.  1  M.  &  B. 
219. 

Where  bankrupt's  estate  is  exactly 
suflScient  to  pay  10«.  in  the  pound, 
he  is  not  entitled  to  5  per  cent, 
allowance :  and  dividend  being 
declared^  he  cannot  claim  any 
allowance  out  of  it  Ex  forte 
Petheridge.  2  Dea.  &  Chit,  197^ 
5.C.  IM.&B.  161. 

The  giving  up  of  a  business,  in  con- 
sideration of  an  annuity,  is  not 
such  a  consideration  as  can  be 
valued  under  the  6  Geo*  4f.  c.  16. 
8. 54. ;  that  section  being  confined 
to  money  considerations.  Ex  parte 
Saxe.  2  Dea.  &  Chit.  172.  S.  C. 
1  M.  &  B.  134. 

OiBcial  assignee  cannot,  under  1 
&  2  Wm.  4.  e.  56.  s.  22.,  take 
bankrupt's  money  out  of  the  hands 
of  a  solicitor,  without  discfaar^ng 
his  lien.  Ex  parte  Bowden,  2  Dea. 
&Chit.  182. 

In  consideration  of  J.  allowing  B.  to 
draw  upon  him  and  accept  his 
drafts,  C.  guarantees  to  him  the 
3f 
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pajtnent  of  the  amount  of  iJl  tuch 
acceptances.  C*  becomes  bankrupt, 
when  the  acceptances  art  not  yet 
due: — Heidi  that  after  the  accept- 
ances havB  become  due,  and  B. 
has  n^lected  to  proTide  for  them, 
A.  is  entitled  to  proTe  die  amount 
against  C.'s  estatci  under  the  6 
Geo.  4.  c.  16.  B.  56i  Ex  pArie 
Myers,  li  Dea.  ft  Chit. 951.  AC. 
1  M.  ft  B.  tftd^ 

Where  the  bankrupt,  after  the  choice 
of  assignees,  petitions  to  reverse 
the  adjudication,  under  the  17th 
section  of  1  &  2  WiU.  4.  c.  S6., 
the  assignees  are  not  prevented 
ftoro  adducing  ftirther  evidence  to 
establish  the  act  of  bankruptcy, 

.  upon  which  the  adjudication  of 
the  Commissioner  proceeded.  Ex 
parte  Jackson^  1833.  %  Dea.  & 
Chit.  601.   S.C.\U.&  B.  S94. 

SembU,  that  s,  127  of  6  Geo.  4.  e.  16. 
extends  to  cases  where  the  former 
bankruptcy  and  certificate  were 
anterior  to  the  statute :  but  held, 
that  that  section,  where  applicable, 
does  not  entitle  a  creditor  to  pro« 
ceed  against  the  bankrupt  after  a 
second  certificatCf  for  a  dckt  which 
he  might  have  proved  under  the 
commission.  Roberimt  v.  ScarCf 
1832.     3  Barn.  &  Adol.  8864 

Indictment,  after  stating  that  a  com- 
mbsion  of  bankrupt  had  issued 
against  A,f  by  virtue  of  which  the 
Commissioners  adjudged  him  to  be 


a  bmikrupt,  charged  Alt  tie  and 
other  d^fendanti  cobspfred  to  eon* 
eeal  a  part  of  his  per«onal  eataie : 
Held,  diat  even  since  the  staittte 
6  Geo.  4.  ei  16.  s.  llt.|  such  an 
indictment  is  defective  for  not 
showing  that  the  party  had  kc* 
tually  become  bankrupt.  Hex  v. 
/tMMi  1832.  4  B«urri.  ft  Adol. 
348. 

Thi»  Stat.  6  Oto.  4.  fc.  1  Ai  s.  If  T.i  whk^ 
vests  in  atsigne^  the  fhtur«  effisets 

of  a  bankrupt  who  had  before  been 
bankrupt,  or  taken  the  benefit  of 
an  insolvent  act,  and  has  not  paid 
IBs,  in  ttie  pound  under  the  sub- 
sequent commission,  does  not  ap- 
ply to  a  bankrupt  who  had  ob- 
tained his  certificate  under  such 
subsequent  commission,  before 
that  statute  passed;  and,  there- 
fore, where  A.y  after  being  dis- 
charged under  an  insolvent  act, 
had  a  commission  of  bankrupt  is- 
sued against  him,  and  obtained 
his  certificate  before  the  passing 
of  6  Geo,  4.  c.  16.,  but  did  not 
pay  15s,  in  the  pounds  and  he  was 
afterwards  sued  on  a  bond  executed 
before  his  clischaige  under  the  in- 
solvent act,  biit  not  inserted  in  his 
schedule,  it  was  held,  that  his  cer- 
tificate did  not  bar  the  actioD. 
CareHf  v.  JSdwards^  1 882.  4  Bam. 
ft  Adol.  88h 

If  a  clerk  atid  foreman  is  engaged  at 
a  weekly  salary,  and  to  Ittve  two 
suits  of  clothes  per  antiumi  it  is  a 
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yearly  hiring  within  section  48  of 
e^Oeo.  4.  c.  16.  The  words  "  six 
moilths,"  in  sect.  48,  mean  *<  six 
lunar  months."  Ex  parte  Hum- 
phreys, 18^.     1  Mont.  &  B.  413. 

Tne  provision  as  to  servants  ts  not 
bdnfitted  td  bade  clerks.  Ex  parte 
Gmigh,  1»33.     1  Mont,  ft  ti.  417. 

The  provision  as  to  servants  extends 
only  h)  yearly  servants.  Ex  parte 
Skinner,  1833.    1  Mont  ft  B.  417. 

In  an  action  at  the  suit  of  the  king 
against  an  auctioneer,  upon  the 
bond  'given  to  make  returns  of 
sales  by  auction,  held,  upon  de- 
murrer to  the  surrejoinder,  that 
an  estate  which  has  been  mort- 
gaged by  a  person  who  has  be- 
eon^  bankrupt,  and  is  sold  by 
auction  by  direction  df  the  as- 
signees) and  with  the  concurrence 
of  trustees  appointed  to  sell  the 
estates  to  discharge  incumbrances, 
frc;  or  with  the  consent  of  the 
mortgagees^  isj  by  the  stat.  6  Geo. 
4.  c.  16;  8.  98.,  exempt  from  the 
.  auction  duty.  Att,  Gen,  v.  Wm- 
adntey,  1831.     5  Bli.  N.  S.  13b. 

tliis  act  1  ft  U  [^tt.  4.  c.  53.  s.  42., 
does  not  give  validity  to  commis- 
sions of  bankrupt  JTou&ded  on  con- 
certed acts  of  bankruptcy;  and 
therefore  the  execution  of  a  deed, 
whereby  a  trader  assigns  all  his 
property  to  a  trustee  for  the  bene- 
fit of  all  his  creditors,  is  not  an 


act  of  bankruptcy  sufficient  to  sup- 
port a  conimission  founded  on  the 
petition  of  a  creditor  who  was 
either  party  or  privy  to  such  deed.' 
Marshall  v.  Barhvorth,  1833.  4 
Bam.  &  Adol.  508. 

It  is  a  good  answer  to  a  plea  of 
bankruptcy,  that  the  certificate 
was  obtained  by  fraud,  though  the 
enactment  to  that  effect,  5  Geo. 
ft,  c.  30.  8.  7.  is  not  repeated  in 
6  Geo.  4.  c.  16.  Home  v.  Ion, 
183^.    4  Bam.  ft  Adol.  78. 

A  fi.  &.  was  sued  out  on  a  judgment 
entered  up  under  a  warrant  of 
attomey,  and  the  sheriff  seized  the 
goods  before  ten  hi  the  forenoon 
of  the  13  th  of  August,  and  sold 
the  same  ten  days  afterwards. 
On  the  13th  of  October  following, 
about  noon,  a  commission  issued 
against  the  defendant,  under  which 
he  was  declared  a  bankrupt: — 
Held,  first,  that  the  seizure  of  the 
goods  by  the  sheriff  was  a  suffi- 
cient executing  or  levying,  within 
the  meahing  of  those  words  in 
the  statute  6  G.  4.  t.  16.  s.  81. 
Secondly,  that  more  than  two 
calendar  months  had  elapsed  be- 
tween the  execution  and  the 
issuing  of  the  commission.  Thirdly, 
that  although  the  execution  issued 
on  a  judgment  entered  up  in  pur- 
suance of  a  warrant  of  attorney, 
yet,  having  been  executed  more 
than  two  months  before  the  issuing 
of  the  commission,  it  was  protected 
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by  section  81,  and  not  taken  put 
of  that  section  by  the  proviso  in 
section  108.  SemhU,  that  that 
proviso  only  applies  to  executions 
executed  within  two  calendar 
months  before  the  issuing  of  a 
commission.  Godson  v.  Sanctuary^ 
IS32.    4  Barn.  &  Adol.  255. 

An  annuity  granted  by  ^.  to  £,  was 
secured  by  a  covenant  by  C,  a 
surety,  to  pay  the  annuity  in  case 
A,  made  default,  and  by  a  judg- 
ment for  fttlOOL  entered  up  against 
A.  and  C.  The  annuity  remained 
unpaid  from  January  18)23,  A, 
having  left  the  country,  and  in 
February  1824,  C.  became  bank- 
rupt, and  afterwards  obtained  his 
certificate.  C.  having  died,  B,  filed 
a  bill  to  have  the  arrears  of  the 
annuity  paid  out  of  his  real  and 
personal  estates : — Held,  that  nei- 
ther the  value  of  the  annuity  nor 
the  sum  due  on  the  judgment  was 
proveable  under  C.'s  commission, 
and  therefore  that  his  certificate 
was  not  a  bar  to  the  plaintiff's  de- 
mand. Johnson  V.  Compion^  1830. 
4  Sim.  37, 

The  6  Geo,  4.  c.  16.  s.  54.  55.  56. 
has  not  a  retrospective  effect  so 
as  to  entitle  the  grantee  of  an  aur 
nuity  to  prove  against  the  estate 
of  the  surety,  whose  bankruptcy 
took  place  before  the  passing  of 
that  act.  Semble,  Johnson  v.  Comp' 
ton,     4  Sim.  37, 


STAYING  DIVIDENDS. 
Where  a  creditor  sent  up  the  proper 
documents  to  prove  his  debt  at  a 
dividend  meeting,  and  his  solicitor 
forgot  the  day;  another  meeting 
was  appointed  at  his  expense,  to 
enable  him  to  prove  his  debt,  the 
payment  of  the  dividend  being 
ordered  to  be  stayed  in  the  mean- 
time, and  to  be  calculated  afireah 
in  case  he  substantiated  his  proof. 
Re  Graham  and  Tate,  1833.  S 
Dea.  &  Chit.  554. 

STAYING  PROCEEDINGS. 
An  appeal  pending  is  not  a  snflBcient 
ground  for  staying  proceedings, 
more  especially  when  it  is  plain 
that  the  appeal  is  brought  for  the 
purpose  of  delay.  Ex  parte  Hut' 
ton.    %  Dea.  &  Ch.  407. 

STAYING  ADJUDICATION. 

See  Adjudication. 

STAYING  ADVERTISEMENT. 

See  Advertisement. 

STAYING  CERTIFICATE,  &c 
See  Petition. 

STEAM  ENGINES. 

A  tenant  in  fee  of  a  cotton-mill»  in 
which  there  was  a  steam-engine, 
boilers,  &c.  mortgaged  the  mill, 
engine,  boilers,  &c.  to  £.,  but  re- 
mained  in  possession  until  his 
bankruptcy.  The  entablature  plate 
of  the  engine,  which,  however, 
formed  no  part  of  the  working 
apparatus,  was  fixed  to  tl)e  fr^ 
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hold  of  the  mill,  every  other  part 
of  the  engine  was  secured  by  bolts 
and  screws,  and  might  be  re- 
moved without  injury  to  the 
building :— Held,  that  the  steam- 
engine  was  not  in  the  order  and 
disposition  of  A.  at  his  bank- 
ruptcy. Hubbard  v.  Bagshofv, 
1831.     4  Sim.  326. 

STOPPAGE  IN  TRANSITU. 

If  a  London  banker,  having  a  branch 
bank  at  Edinburgh,  stops  payment 
in  London ;  and  after  the  stoppage, 
but  before  notice,  a  customer  pay 
to  the  agent  at  the  Edinburgh  bank 
notes  and  cash,  to  be  remitted  to 
London ;  and  at  that  time  the  banker 
is  indebted  to  the  agent,  and  the 
agent  after  the  notice,  in  pursuance 
of  a  special  direction  from  the 
banker^  receive  money  from  other 
agents,  for  the  purpose  of  forward- 
ing to  London;  and  a  fiat  issue 
against  the  banker,  at  which  period 
the  monies  in  the  hands  of  the 
agent  are  more  than  sufficient  to 
cover  the  amount  due  to  him  from 
the  banker ;  but  the  amount  which 
he  had  at  the  time  of  notice  of  the 
stoppage,  including  the  bank  notes, 
was  insufficient ;  and  the  customer 
require  the  agent  to  return  the 
bank  notes,  which  he  does  not 
comply  with ;  and  the  agent  refuse 
to  pay  any  part  of  the  money  to 
the  assignees;  and  the  Court  of 
Session  in  Scotland  order  the  agent 
to  pay,  without  prejudice,  the  ba- 
lance of  monies^  afler  deducting 


in  the  meantime  the  amount  due  to 
him,  to  the  assignees,  which  he 
does ;  and  afterwards  it  appearing 
clear  that  he  was  not  entitled  to 
retain  any  part  of  the  sum  which 
he  received  from  the  other  agents 
after  notice,  he  pay  to  the  assig- 
nees the  difference  between  the 
sum  paid  to  the  assignees  under  the 
order  of  the  Court  of  Session,'and 
the  amount  so  received  from  the 
other  agents : — Ordered,  that  the 
assignees  must  refund  to  the  cus- 
tomer the  amount  paid  in  by  him. 
Affirmed  by  L.  C.  Ex  parte  Cun- 
ninghamy  1833.  1  Mont.  &B.  £69. 
S.  P.  Ex  parte  Sdamons,  id.  286. 

STRANGER  TO  COMMISSION. 
See  also  Privity. 

On  a  summary  application  against  the 
assignees  for  delivery  up  of  goods 
seized  by  them  as  the  property  of 
the  bankrupt  under  the  fiat,  out  of 
the  hands  of  the  petitioner,  (a 
stranger  to  the  bankruptcy,)  who 
claimed  the  goods  as  his,  but  who, 
together  with  the  bankrupt,  had 
been  indicted  for  a  conspiracy  in 
secretly  and  fraudulently  removing 
the  goods,  which  indictment  was 
still  pending ;  the  Court  refused  to 
decide  on  the  petition  till  after  the 
trial,  on  the  ground  that  it  would 
tend  to  disclose  the  assignees' 
evidence  in  support  of  the  indict- 
ment. Ex  parte  Heath.  2  Dea. 
&  Ch.  140.  5.  C.  1  M.  &  B. 
169. 
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SUBSTITUTION    OF    PETI- 
TIONING CREDITOR'S  DEBT. 

Costs  of  the  application  to  substi- 
tute another  debt  for  the  debt  of 
the  petitioning  creditor,  ordered 
to  be  paid  by  the  petitioning  cre- 
ditor. Ea  jparte  Lloydy  IB$^.  % 
Dea.  &  Chit.  50e. 

When  the  Commissioners  find  the 
petitioning  creditor's  debt  insuf- 
ficient to  support  the  fiat;  they 
should  also  expressly  find,  that 
the  debt  proposed  to  be  substi- 
tuted was  incurred  not  anterior 
to  the  petitioning  creditor's  debt. 
Ex  'parte  Hunter^  18d2«  %  D^ea. 
&  Chit.  507. 

SUBSTITUTION  OF  SERVICE. 

See  Service — Petition. 

SUMMARY  PROCESS. 

See  also  Restitution. 

On  a  summary  application  against 
the  assignees  for  delivery  up  of 
goods,  seized  by  them  as  the  pro- 
perty of  the  bankrupt  under  the 
fiat,  out  of  the  hand^  of  the  peti- 
tioner (a  stranger  to  the  bank- 
ruptcy)^ who  claimed  the  goods 
as  his,  but  who,  together  with  the 
bankrupt,  had  been  indicted  for  a 
conspiracy,  in  secretly  and  fifau- 
dulently  removing  the  goods, 
which  indictment  was  still  pend- 
ing; the  Court  refused  to  de- 
cide on  petition  till  after  the  trial, 
on  the  ground  that  it  would  tend 
to  disclose  the  assignees'  evidence 
in  support  of  the  indictment.    Ex 


pgrU  BeaJA.    2  Pea.  ^  Chit.  ^40. 
S.  C.  1  M.  &  B.  ^69. 

The  Court  will  x^ot  interfere;*  by 
ordering  the  messenger  to  with- 
draw fi^om  the  possessipn  of  goods 
which  he  has  se^ed  under  the 
bankruptcy,  in  any  case  of  re- 
puted ownership.  Ex  ^rte  Mar» 
ling.     2  Pea.  &  Chit.  389. 

SUPERSEDEAS. 

See  also  Petition. 

A  commissipn  issues  agi^t  ^  man 
of  the  name  of  "  Wick9»"  under 
which  name  he  traded  and  con- 
tracted debts,  although  "  Knox  " 
was  hi9  real  name.  Two  yean 
afterwards,  and  before  the  bank- 
rupt had  passed  his  last  e:(ainina- 
tion  under  the.  commission,  a  fiat 
is  issued  against  him  by  his  right 
name*  The  commission  was  pre- 
ferred to  the  subsequent  fiat.  Ex 
parte  Samboume^    %  PeiA>  fr  ()kit« 

Where  the  time  for  opening  a  fiat 
exp]xe3  by  the  voluAtary  act  of  the 
petitioning  creditor,  and  it  appears 
that  it  was  issued  under  suspicious 
circumstances,  namely,  for  efiect- 
ing  a  compromise  with  the  cre- 
ditors, and  not  with  a  bond  fde 
intention  of  working  it;  and  a 
second  fiat  is  issued  by  analher 
creditor  under  Lord  Loughbo- 
rough*s  general  brdet,  the  Court 
will  not  supersede  the  secona  fiat, 
merely  because  it  w«i  issued  bj  A 
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oc^tor  who  was  a  party  to  ibe 
iatended  {xuapromiae  wider  tbe 
linty  unless  it  is  clearly  for  the 
advantage  of  the  general  creditors 
that  the  first  should  stand,  and  the 
second  be  superseded.  Ex  parte 
Anjer.    2  Dea.  &  Chit.  67. 

Court  will  not  supersede  commission 
thirty  years  old,  unless  all  cre- 
ditors consent.  Ex  parte  Lupton. 
%  Dea.  &  Chit.  136. 

Where  all  creditors  consent  to  super- 
sedeas except  A.^  who  is  abroad^ 
and  B^  holds  power  of  attorney 
Arom  A.^  authorizing  him  to  con- 
sent:—Held,  B.  was  entitled  to 
consent;  and  an  attested  copy  of 
power  ordered  tp  be  filed  with  the 
proceedings.  Ex  parte  BamUm, 
%  Dea.  &  Chit.  ^39. 

After  a  laps^  of  twenty  years^  and 
^e  death  of  the  petitionii^  cre- 
ditor and  the  bankrupt,  the  Court 
will  not  entertain  a  petition  for  a 
supersedeas  oq  the  ground  «if 
fra«d^  Es^  poi^tc  Granger^  JiDeai 
&  Clut*  459: 

A  oonuaissioD  issued  by  one  partner 
KgaiMt  anothesy  not  for  the  pur- 
pose of  distributing  the  baoluupl's 
eflbcts  anxu^  his  (vecKlors^  but 
fer  the  sole  purpose  of  diaiohipg 
the  pastnerskip^  is  supenedakle. 
Ex  parte  Chmtie,  l%$St.  %  Dea. 
fc  Chil.  4«d.    Confiimed  oa  ap- 


peal, id.  488,     S.  C.  1  M.  &  B. 
3114.  3^9. 

Where  the  bankrupt  is  ready  to  pay 
all  his  creditors  in  full,  and  the 
only  creditor  whose  consent  is 
wanting  to  the  supersedeas  is 
abroad,  the  banknipt  may  apply  to 
pay  the  amount  of  that  creditor's 
debt  mto  Court,  in  order  to  prevent 
any  delay  in  obtaining  the  super- 
sedeas. Ex  parte  HamHton,  1882. 
2  Dea.  &  Chit.  519. 

Where  a  bankrupt,  who  had  been 
for  some  time  previously  living  in 
Brompton  Square,  was  described  in 
the  fiat  of  "  Arundel  Street,  in  the 
county  of  Middlesex,"  where  he 
had  taken  temporary  lodgings  only 
four  days  before  the  issuing  of  the 
fiat ;  the  fiat  was  superseded  on  the 
ground  of  misdescription.  Ex  parte 
Tanner,  1833.  %  Dea.  &  Chit. 
563.     S.  C.l  M.  &  B.  390. 

The  Court  refiised  to  supersede  a 
commisaipn  upon  consent,  as  one  of 
the  bankrupts  had  not  surrendered, 
but  superseded  as  to  the  bankrupt 
who  had  surrender^.  Ex  parte 
KwjfwUon,  1833.  1  Mont.  8c  B. 
416. 

Consent  of  oAcial  assignee  to  super* 
sedeasi  upon  consent  of  creditors, 
not  aecessairy.  Ex  parte  Parker^ 
1833.    I  UMU  &  B.  41^. 
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Upon  supersedeas  by  consent  a  pur- 
chaser is  entitled  to  be  indenuiified 
against  judgments  outstanding  be- 
fore the  bankruptcy.  Ex  parte 
LmUaWt  ISSft.  1  Mont.  &  B. 
89. 

SURETY. 

A*  covenants  to  pay  annuity  on  de- 
fault of  £. ;  A.  becomes  bankrupt 
before  any  default.  The  annuitant 
cannot  prove  against  A.*s  estate, 
he  not  having  contracted  a  debt 
until  the  default  made,  either  under 
the  54th  or  56th  clauses  of  6  Geo. 
4.  Ex  parte  Tkompion.  ft  Dea.  & 
Chit.  Ifte.    S.  C.  1  M.  &  B.  219. 

An  administrator,  having  received 
assets  of  the  intesute,  converted 
them  to  his  own  use,  and  became 
bankrupt  before  he  had  exhibited 
an  inventory,  or  made  his  account, 
pursuant  to  the  bond  given  under 
the  statute  of « distributions,  22 
Car.  2.  c.  10,  and  before  any  de- 
cree to  pay  and  deliver  the  residue 
to  the  next  of  kin  was  obtained. 
The  Ecclesiastical  Cpurt  discharged 
him  from  the  suit  there,  he  having 
obtained  his  certificate  lis  a  bank- 
rupt : — Held,  that  his  malfeasance, 
in  converting  to  his  own  use  the 
intestate's  assets,  so  that  they  were 
entirely  lost  to  his  estate,  was  a 
breach  of  the  clause  of  the  condi* 
tion  <*  well  and  truly  to  administer" 
them;  and  consequently  that  the 
surety  in  the  administration  bond 
was  liable  for  the  full  amount  of 


the  iftoney  misiqpplied.  ArMkkap 
ofCantwbiaii  v.  Robertmrn.  S  Tynr. 
390. 

An  accommodation  indorser  is  a 
person  liable  to  pay  the  bill  for 
the  party  accommodated ;  agamst 
whom,  therefore,  if  he  become 
bankrupt,  such  indorser,  though  not 
called  on  to  pay  the  bill  till  after  the 
bankruptcy,  may  prove  the  amount 
under  sect.  52  of  6  Geo.  4.  c.  16. 
And  the  bankrupt  being  discharged 
from  any  suits  for  the  amount  by 
his  certificate,  is,  in  an  action  on 
the  bill,  a  competent  witness  for 
such  indorser.  Batsei  v.  Dodgm. 
9  Bing.  65d.  S.  C.  2  Moore  k  S. 
777. 

A.  being  a  joint  surety  with  B.  for 
C,  is  compelled  to  pay  the  debts 
after  the  bankruptcy  of  B,  The 
certificate  of  B.  is  no  answer  to  the 
action  of  ^.  for  contribution.  Cle* 
ments  v.  LcmgUy^  2  Nev.  &  M. 
269. 

An  annuity  granted  by  A.  to  B.  was 
•  secured  by  a  covenant  by  C,  a 
surety,  to  pay  the  aAnuity  in  case 
A.  made  default,  and  by  a  judg- 
ment for  2,100/!i  entered  up  against 
A.  and  C.  The  annuity  remained 
unpaid  ftom  Jan.  1823,  A.  having 
left  the  country,  and  in  Feb.  1624, 
C»  became  bankrupt,  and  afterwards 
obtained  his  certificate.  C.  having 
diedi  B.  filed  a  bill  to  have  the 
arrears  of  the  annuity  paid  out  of 
his  real  and  peraonal  estates:— 
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Ueld»  that  neither  the  value  of  the 
ammity  nor  the  earn  due  on  the 
judgment  wai  proveable  under  C/s 
commiaaiony  and,  therefore,  that 
his  certificate  was  not  a  bar  to  the 
plaintiff's  demands,  Jakiuon  v« 
Cfnnjpttm^  1830.    4  Sim.  37. 

SURPLUS. 

Ste  alio  BANKftUPTs'  Allowance. 

Where  part  of  the  account  between 
two  mercantile  houses,  which  be- 
came bankrupt,  consists  of  bills 
that  may  be  proved  against  both 
estates,  there  can  be  no  proof  in 
respect  of  those  bills  as  between 
the  two  houses,  rnless  there  is  a 
surplus  after  satisfying  the  holders 
of  the  bills.  Ex  parte  Lqfomty 
^  Dea.  &  Chit  199.  S.  C.  I  M. 
&  B.  363. 

SURPRISE. 

Where,  upon  the  trial  of  an  issue,  to 
try  whether  there  was  a  good  pe- 
titioning creditor's  debt,  the  bank- 
rupt took  an  objecticm  to  the 
constitution  of  the  debt,  which  he 
never  alleged  in  his  petition  to 
.  supersede  the  commission,  and  the 
Jury  found  a  verdict  against  the 
petitioning  creditor,  the  Court 
granted  a  new  trial,  on  the  ground 
of  surprise.  Ex  parte  ChritGe. 
Z  Dea.  &  Chit.  461. 

SURRENDER. 
See  BANUtupT*8  SumaiNDBB. 


TAXATION. 
SeealtoCovn* 

creditor's  bill  ordered  to 
be  tased  by  an  officer  of  the  Court, 
when  objectionable  charges  have 
been  allowed  by  the  Commis- 
sioners. Ex  parte  Haiter$kf*  ft 
Dea.  &  Chit.  373. 

Although  the  solicitor's  bill  has  been 
paid,  yet  it  will  be  ordered  to  be 
taxed,  on  application  of  the  as- 
signees, without  any  special  reason 
being  assigned  for  the  taxation* 
Ex  parte  Pickering,  ft  Dea«  & 
Chit  387. 

A  fiat  was  sued  out  on  the  7th  June 
by  an  attorney  against  his  debtor, 
for  the  amount  of  his  bill  of  costs, 
and  the  bankrupt  was  shortly 
afterwards  discharged  under  the 
Insolvent  Act,  having  inserted  the 
amount  of  the  attome/s  bill  in  his 
schedule.  The  bankrupt  passes 
his  last  examination,  and  on  the 
4th  December  petitions  for  an 
order  to  tax  the  attorney's  bill, 
with  a  view  of  superseding  the 
fiat,  on  the  ground  of  the  insuffi- 
ciency of  the  petitioning  creditor's 
debt:— Held,  that  the  bankrupt 
(Sould  not,  after  lying  by  so  longi 
and  after  his  previous  admissidn 
of  the  debt,  q»ply  for  such  an 
Older*  Ex  parte  GiageOf  18334 
2  Dea.  &  Chit.  546. 

It  wai  ordered  that  the  costs  of  all 
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proceedings  in  tkis  Court,  in  town 
fiats,  should  be  referxed  to  their 
own  officer,  Mr.  Gregg,  the  de- 
puty registrar,  fiur  taxs^tion;  and 
that  AG  reference  should  in  future 
be  directed  to  a  master  |pr  this  pur- 
pose. The  Commissioners  would 
.  merely  Ux  the  petitioning  credi- 
tor's costs,  and  tlie  costs  of  as- 
signees under  the  fiat.  Practice, 
1833.    ^  Dea.  &  Chit.  5ae. 

TIME. 

^  alSQ  £ltLARO£MIMT    OF    TlM£ — 

LxNG^H  ^  Tims. 

Where  affidavits  in  support  of  a 
petition  are  very  voluminous,  the 
Court  will  give  respondent  time  to 
answer  them,  upon  payment  of 
costs,  although  the  petition  is  in 
the  paper  for  hearing,  and  twelve 
days  have  elapsed  since  the  affi- 
davits were  filed.  Ex  [parte  Wilr 
UanwM,    %  Dea.  &  Chit.  317. 

\yhere  a  petition  is  in  the  paper  for 
h^es^ix^  9X\  Monday,^  9^d  the  re- 
spondent only  files  his  affidavit  on 
the  y;?^viow»  Sj/^^urd^y,,  the  peti- 
tioner is  entitled  to.  ^fk  order  for 
time  to  answer*  th^m.  ^op  jpor/^ 
'  Ghddj^h.    %  D^a.  ^  Chit.  330. 

T1M?,C0MWJTAT10N  OF, 

A  fi.  fa.  was  sued  out  on  a  juti^ment 
entered  up  under  a  warrant  of 
iittorneyi  and  ihe  shexiff 


the  goods  before  ten  ia  the  icure- 
aooB  of  the  13th  of  August,  and 
sold  the  same  ten  daj^s  aftensavds. 
On  the  13th  of  October  IbiUowiBg, 
about  noon,  a  oonmiiasion  iasiied 
againsi  the  defendant,  under  wl^ch 
he  was  dedared  a  bankrvpts — 
Held,  first,  that  the  seizure  of  the 
goods  by  the  sheriff  was  a  suffi- 
cient executing  or  levying,  within 
the  gleaning  of  those  words  m  the 
statute  6  Geo,  4.  c  16.  s.  81.  ^ 
secondly,  thatmpre  than  two  calen- 
dar months  had  elapsed  between 
the  execution  and  the  issuing  of 
the  commission ;  thirdly,  that 
although  the  execution  issued  on 
a  judgment  entered  up  in  pursu- 
ance of  a  warrant  of  attorney,  yet, 
having  b^een  executed  more  than 
(wo  months  before  ^e  issuing  of 
the  conmiission,  it  was  protected 
by  section  81.,  and  not  taken  out 
of  that  section  by  th^  proviso  in 
section  108.  SembU,  that  that 
proviso  only  applies  to  executions 
executed  within  two  calendar 
months  before  the  issuing  of  a 
commission.  Godson  v.  Sandmryf 
1 839.    4  Bam.  &  Adol.  255. 

If  a  clerk  and  foreman  is  engaged 
at  %  weekly  salary,  and  to  have 
two  suits,  of  clothes  per  annUrn^  it 
b  a  yearly  hiring  within  section 
48  of  6  Geo.  4.  c*  16.  The  i^ords 
'*  six  months,"  in  section  48,  mean 
''six  lunax  months/'  Ex  parte 
Humphreys^  1833,  1  Mont  &  B. 
413. 
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TRADING. 
See  also  BANKfttPT. 

One  who  keeps  a  lodging  house,  sup- 
plying the  guests  with  provisions 
at  a  small  profit  (such  provisions 
not  forming  any  common  stock  of 
the  house,  hut  being  set  apart  for 
the  particular  individual  or  &mily 
lor  whom  they  are  procured,)  is  an 
hotel  keeper,  within  the  meaning 
of  the  6  Geo.  4.  c.  16.  s.  2.,  and 
as  such  subject  to  the  bankrupt 
law.  SmUh  V.  Scoit.  2  Moore  & 
Scot,  35.  S.  C.  9  Bing.  U. 

TROVER. 

And  see  Acxiona — Sherifit. 

Goods  were  seized  and  sold  under  a 
fi.  fa.  by  a  chief  bailiff  of  a  fran- 
chise, having  sole  execution  of 
writs  therein^  afler  an  act  of  bank- 
ruptcy committed  by  the  defend- 
ant, but  without  knowledge  thereof 
and  before  the  commission  issued : — 
Held,  that  trover  would  lie  by  the 
assignees  against  the  chief  bailiff, 
as  the  property  in  the  goods  vested 
in  them  by  relation  to  the  act  of 
bankruptcy.  HuUon  v.  Bdime,  (in 
error),  2.  Tyr.  620.  Reversing 
jBoAmc  v.  EuUon*    Id.  17. 

TRUST. 

YTkere  a  testator  bequeaths  ik^  whole 
of  Uoi  property  to  trustees,  for  the 
payment  of  an  annuity,  and  other 
purposes*  aod  the  txusteea  become 


bankrupt,  the  ^mt  fund  must  be 
set  apart  for  tb^  ps^mei^^  of  the 
whole  annuity,  without  regard  to. 
the  interests  of  the  persons  entitled 
to  the  residue.  Ex  jKoie  Roikiw^ 
1833.    2  Dea.  &  Ch.  542. 

A  lease  was  granted  to  W.  who  after- 
wards committed  an  act  of  baidc- 
ruptcy,  and  then  executed  a  deed, 
stating  that  his  name  had  been  used 
in  the  lease  in  trust  fi>r  IL  and  de- 
daripg  the  trust  accordingly ;  a  bill 
was  filed  on  behalf  of  the  creditors 
of  fV.  under  the  commission,  claim- 
ing the  lease  as  part  of*  his.  estate ; 
and  the  Court  directed  an  issue  to 
try  whether  0^.*s  name  was  used  bok 
the  lease  as  a  trustee  for  ft.: — 
l^eklji  that  th^  issu^  waa  pK^perly 
directed.  The  jury  having  found 
a  verdict  in  the  affirj;native.:T-H^d, 
that  the  declaration  of  trust  was 
valid,  though  executed  after  bank- 
ruptcy, and  that  the  lease  did  qo( 
pass  to  ^.'s  assignees.  Gardner  v. 
Rome.  1828.     5  Russ.  258^ 

A  ship-owner  assigned  4fths  of  a 
ship  to  his  creditor,  in  trust  to  sell 
aiod  vetai^  his  debts,  and  after- 
wards became  bankrupt  The 
ship  was  afterwards  sold: — Held, 
that  the  creditor  must  bear  hni 
prqpOKtioDt  of  the  seaman's  wages 
and  other,  eiqiensea  on  account  of 
thesh^.  Dwgimv.BimtU^\9^l. 
4  Sim.  533. 
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TRUSTEES. 

See  BANKiun  Teustbes, 

Where  trustees  under  marriage  set- 
tlement lend  wife's  money  to  hus- 
band with  her  consent,  and  husband 
becomes  bankrupt,  they  cannot,  on 
behalf  of  wife,  prove  for  interest 
of  money,  but  only  for  the  princi- 
palf  she  having  been  supported  by 
husband  since  marriage;  upon  the 
prindples  applicable  to  wife's  pin- 
money.  Sembk^  secus  if  they 
prove  to  save  themselves  from 
consequences  of  their  own  act,  her 
omsent  not  having  been  given.  Ex 
parte  Green.    2  Dea.  &  Ch.  1 1 3. 

Where  order  of  Coiirt  is  necessary 
to  enable  a  party  to  prove,  he 
cannot  vote  or  sign  certificate ;  for 
instance^  trustees,  executors,  &c. 
Ex  forte  Wyait.  ft  Dea.  &  Chit. 
211« 

Where  a  conveyance  by  way  of  mort- 
gage is  made  to  a  trustee  for  the 
nrartgagee,  in  trust  to  sell,  find  the 
trustee  becomes  bankrupt,  the 
mortgagor  should  join  in  the  ap- 
I^cation^  for  the  appoihtment  of 

.  another  trustee.  Ex  parte  Orgill. 
2  Dea.  &  Ch.  418. 

Where  a  trustee  becomes  bankrupt, 
•  a  new  one  may  be  appointed,  on 
petition,  without  any  reference  to 
the  master;  although  the  bank- 
rupt had  no  portion  .of  the  trust 
property  in  his  hands.    Ex  parte 


Bufferg,  1888.     2  Dea.  &  Chit. 
576. 

Bankrupt  trustee  ordered  to  be  re- 
moved, and  to  convey  the  trust 
property  to  a  new  trustee,  under 
the  79th  section  of  the  Bankrupt 
Act;  but  no  necessity  for  the  as- 
signees to  join  in  the  conveyance. 
Ex  parte  Painter^  1888.  2  Dea. 
&  Ch.  584. 

UNCLAIMED  DIVIDENDS. 

The  Court  will  not  order  unclaimed 
dividends  to  be  distributed  amoi^ 
the  creditors^unless  the  creditors  on 
whose  debts  they  are  payable  have 
ample  notice  that  they  have  been 
declared ;  and  more  especially  when 
a  long  period  has  elapsed  before 
any  dividend  has  been  made.  Sem- 
ble,  that  the  unclaimed  dividends 
of  joint  creditors  can  only  go  to 
the  joint  creditors^  and  those  of 
separate  creditors  to  the  separate 
creditors.  Ex  parte  Fedden*  2 
Dea.&Ch.  879. 

USURY. 

The  charge  of  10«.  per  cent  for 
commission,  besides  the  legal  in- 
terest^  on  a  loan  of  money,  is  not 
usurious^  if  it  is  referable  to  trou- 
ble and  expense  bond  fde  incur- 
red by  the  lender;  althou^  he 
may  not  be  a  banker,  or  a  person 
engaged  in  trade,  or  althou^  th^ 
money  lent  is  his  own,  and  not 
that  of  other  persons.  Ex  parte 
Gwjffu   2  Dea.  &  Chit.  12.     See 
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obo  Ex  parte  Om^  2Dea.&Cbit. 
1140. 

A  bill-brokery  in  order  to  get  a  bill 
discounted  at  4  per  cent,,  takes 
upon  biroaelf  tbe  responsibility  of 
indorser^  and  charges  his  principal 
5  per  cent,  ducount,  which  is  the 
lowest  sum  at  which  he  could  have 
done  the  business  except  for  his 
indorsement: — ^Held,  thatalthough 
he  also  charged  10««  per  cent,  for 
his  trouble  &C.9  it  was  not  usury; 
and  that  he  was  entitled'  to  do  so 
for  his  del  credere  commission. 
Ex  parte  Gm.  ft  Dea.  &  Chit. 
«40. 

VALUATION  OF  ANNUITY. 

The  giving  up  of  a  business  in  consi- 
deration of  an  annuity,  is  not  such 
a  consideration  as  can  be  valued 
under  the  6  Qeo.  4.  c.  16.  s.  54., 
tliat  section  being  confined  to 
money  considerations.  Ex  parte 
Saxe.  ft  Dea.  &  Ch.  17)^.  S.  C. 
1  M.  &  B.  1S4. 

VENDOR  AND  PURCHASER. 

See  PUBCHASBR. 

VIVA  VOCE  EXAMINATION. 

See  Examination  Viva  Voce. 

VOLUNTARY  PAYMENT. 
See  Fbaudulent  Prbfbrence. 

WARRANT  OF  ATTORNEY. 
By  the  statute  3  Geo.  4,  c.  39.,  a 


warrant  of  attorney,  not  filed  within 
twenty-one  days  of  its  execution, 
is  declared  to  be  fraudulent  and 
void  against  the  assignees  under  a 
commission  afterwards  sued  out 
against  the  party  giving  it: — Held, 
that  in  order  to  let  in  the  objection 
that  the  statute  has  not  been  com- 
plied with,  it  must  first  appear  that 
there  is  a  valid  commission  against 
the  party.  And  eemble^  that  it  lies 
upon  him  who  seeks  to  impeach  it» 
to  show  that  the  warrant  of  attor* 
ney  was  not  filed.  Autton  v. 
Daoii.    S  Moore  &  S.  138. 

Such  a  warrant  of  attorney  ia  not 
void  generally,  but  only  as  against 
an  assignee  under  a  valid  commia- 
sion.    Id,  9  Bing.  740. 

WARRANT  OF  COMMIT* 
MENT. 

A  commitment  by  two  Commis- 
sioners  of  the  Court  of  Bank- 
ruptcy  is  valid ;  a  warrant  is  suf- 
ficient, if  enough  appear  to  show 
the  Court  has  jurisdiction.  Re 
Smith,  1833.    1  Mont,  k  B.  418. 

WAIVER. 

Although  an  equitable  mortgagee 
may  waive  his  privilege  to  bid, 
the  assignees  must  still  have  the 
conduct  of  the  sale.  Ex  parte 
Smth.    %  Dea.  &  Chit.  60. 

The  petitioner,  an  equitable  mort- 
gagee of  leasehold  property*  ob- 
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rraWfTt 


INDtei, 


tAfn^  an  order  fbr  ft  6ftl)e,  at 
whibh  950f.  wak  bid  For  the  mort- 
gaged premises,  but  they  were 
bbttght  lift  by  directTon  of  the 
asiignees.  th^  petitioner  after- 
wards applied  to  the  Commis- 
sioners for  another  sale,  but  the 
onter  th^y  maiie  being  unsatisfac- 
tory to  him  as  tb  the  time  bf  sale, 
he  ftleflisfed  to  iLCtiepi  it ;  and  the 
hskignees  afVel'Wftrds  obtained  atoo- 
ther  order,  when  th^  highMt  bid- 
ding Was  only  650{. :— Meld,  that 
thtt  ^titionet,  by  applying  fbftr  a 
second  sale^  waived  any  claim 
against  the  assignees  for  the  dif- 
fel^enee  iti  the  amount  of  the  bid- 
dings Ht  the  first  tod  secohd  Sale ; 
but  that  he  was  entitled  to  be  in- 
demnified A'bm  th^  gt-bund-rent, 
and  all  expenses  incurred  since 
tins  Rmt  Aale.  Ex  parte  baHock. 
2  Dea.  &  Chit;  6D. 

An  dbjecdon  to  the  attestation  of  a 
.  petition  is  not  sustainable,  after 
all  order  has  already  been  made 
upon  it.  Where  an  attestation 
was  ih  the  foUbWing  form, "  Signed 
by  the  petitioners  A,  B.  and  C.  Z)., 
in  the  presence  of  T,  S,  acting  as 
solicitor  for  A»  T.  solicitor  for  the 
))etiiioners  in  this  mattei*,**  and  it 
appeared  that  A.  T.  was  not  a 
solicitor  of  this  Court,  seinble^ 
nevertheless,  that  the  attestation 
was  good,  the  petitioners  having 
appeared  by  counsel.  Ex  parte 
Tanner.  Z  Dea.  &  Chit.  5G3- 
'    S.CAU.8C  B.  S90. 


WiFfe, 

See  Husband  anp  Wifb, 


WILFUL  DEFAULT. 

Although  a  Commissioner  baa  no 
power,  under  thb  106th  aeedoa  of 
6  Geo,  4*  e.  16.i  to  charge  the 
assignees  With  monies^  which  but 
for  their  wilful  defimlt  they  might 
have  receivbd ;  yet  where  he 
chaiged  thelh  with  eeirtamaums  as 
received  '<  by  themselves,  or  their 
solicitors,"  die  Court  referred  it 
baek  to  him  to  ascertftin  the 
amount  which  die  asstgneeli  or 
any  person  for  them,  had  received, 
or  which  but  for  their  wilful  de- 
flittlt  might  have  been  received. 
Ex  parte  Keys  and  Ex  parte  JVes^ 
ton,  iSdd.     Z  Dea«  &  Chit.  GSS. 

WitNESS. 
See  alto  Bankrupt. 

The  bankrupt's  affidavit  in  support 
of  the  respondent's  case,  is  ad- 
missible in  evidence^  notwithstand- 
ing he  has  previously  made  one 
in  support  of  the  petition.  But 
when  the  party  is  dead,  who 
could  best  have  answered  such 
affidavit,  the  bankn^t's  allega- 
tions,  uncorroborated,  will  not  go 
for  much.  Ex  parte  Gwyn.  2  Dea. 
&  Chit  12. 

On  a  petition  by  assignees  to  super- 
sede a  commission,  the  bankrupt's 
affidavit  is  admissible,  to  show 
that  the  comthission  was  fraudu- 
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lently  concerted.    Ex  parte  Bell- 
wood,    %  Dea.  &  Chit.  37. 

A  witness  from  Gravesend,  having 
attended  this  Court,  pursuant  to 
a  summons,  being  arrested  for 
debt  in  Pancras  Lane,  City,  while 
waiting  for  the  conveyance  home, 
was  discharged ;  although  he  had, 
on  leaving  this  Court,  gone  to 
Catherine  Street,  Strand.  But 
without  costs  as  against  the  offi- 
cer, he  not  having  been  shown 
the  summons  to  attend  this  Court. 
Ex  parte  Clarke.  2  Dea.  &  Chit. 
99. 

W.^  a  horse-contractor,  lets  out  a 
cart-horse  on  hire  to  N.  &  Co., 
who  have  it  in  their  possession 
more  than  a  twelvemonth,  and 
then  become  bankrupt: — Held, 
that  it  does  not  pass  to  their  as- 
signees, as  being  in  their  reputed 
ownership.  On  a  petition  by  the 
owner  for  the  re-delivery  of  the 
horse,  and  a  vrod  voce  examination 
of  witnesses,  the  bankrupt  is  an 
incompetent  witness.  Ex  parte 
Wiggins.  %  Dea.  &  Chit.  Ji69. 
S.  C.  1  Mont.  8c  B.  168. 

QuetrCf  Where  one  of  two  joint  de- 
fendants pleads  bankruptcy,  and 
a  nolle  prosequi  is  entered  as  to 
him,  whether  he  is  a  witness  for 
the  other,  to  resist  a  prior  claim 
against  both.  Graham  v.  Whxcheh. 
3  Tyrw.  201. 


A  general  release  by  a  creditor  to 
a  bankrupt  is  not  sufficient  to 
render  the  bankrupt  a  competent 
witness  for  the  creditor,  where  the 
result  of  his  testimony  would  give 
the  creditor  a  right  to  prove  under 
the  commission.  The  creditor 
ought  also  to  give  a  release  to  the 
assignee  of  all  claim  on  the  bank- 
rupt's estate,  and  the  bankrupt 
ought  to  release  his  claim  to  a 
surplus.  Ferryman  v.  Steggall. 
8  Bing.  369.  S.  C.  1  Moore  & 
S.  540. 

The  defendants  indorsed  bills  of 
exchange  for  the  accommodation 
of  one  T.,  and  to  enable  him  to  raise 
money  by  discounting  them,  for 
the  purpose  of  taking  up  a  former 
bill  then  due,  of  which  they  were  the 
acceptors  for  his  accommodation. 
T.  became  bankrupt,  and  obtained 
his  certificate.  The  defendants 
were  not  called  upon  to  pay  the 
bill  until  after  T'.'s  bankruptcy : — 
Held,  that  they  were  within  the 
meaning  of  the  words  of  the  52d 
section  of  the  statute  of  6  Geo. 
4.  c.  16.  "  persons  liable  at  the 
issuing  of  the  commission  for  a 
debt  of  the  bankrupt ;"  and  there- 
fore that  T.*n  certificate  discharged 
him  from  all  liability  to  them  on 
account  of  the  bills,  and  rendered 
him  a  competent  witness  on  their 
behalf.  Basset  v.  Dodgin.  2  Moore 
&  Scott,  777.    S.  C.  9  Bing.  655. 
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